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St.  Louis,  I.  M.  &  S.  Ry.  Co. 

V. 

Power. 

{Supreme  Court  of  Arkansas  ^  Nov.  4, 1899,) 

Carrying  Passenger  beyond  Destination — Pleading — Amendments 
— Surprise. — Where,  after  the  issues  are  joined  and  the  jury  sworn 
in,  a  complaint,  setting  up  as  the  cause  of  action  the  inconvenience 
and  distress  of  body  and  mind  caused  by  carrying  plaintiff  beyond 
her  destination,  is  amended  so  as  to  include  as  causes  of  action 
wantonness  on  the  part  of  the  conductor  in  not  stopping  the  train 
at  her  station,  and  plaintiff*s  illness  caused  by  his  insulting  con- 
duct, it  is  error  to  refuse  defendant  a  continuance  on  the  ground  of 
surprise,  although  the  motion  for  continuance  is  merely  verbal. 

Same— Voluntarily  Returning  on  Freight  Train— Damages.* — In 
such  action,  there  could  be  no  recovery  for  inconvenience  and 
annoyaace  suffered  by  plaintiff  by  reason  of  her  environments  while 
voluntarily  returning  to  her  destination  on  a  freight  train,  after 
being  negligently  carried  beyond  it,  as  it  appeared  that  she  boarded 
such  train  in  preference  to  waiting  an  hour  for  a  passenger  train, 
the  fact  that  her  anxiety  to  see  her  afflicted  son,  who  was  in  distress, 
induced  her  to  ride  on  such  train  being  immaterial  in  this  con- 
nection. 

Same — Damages— Evidence. — In  such  action,  it  was  error  to  admit 
evidence  as  to  the  sad  condition  of  plaintiff*s  son,  in  order  to  see 
whom  she  had  undertaken  the  journey. 

♦See  notes,  10  Am.  &  EJng.  R.  Cas.,  N.  S.,  258  et  seq. 
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Appeal  by  defendant  from  Saline  county  circuit  court. 
Reversed, 

Dodge  &  Joknsofiy  for  appellant. 

T,  J,  Oliphant  and  Hill  &  Auieuy  for  appellee. 

Wood,  J.  The  appellee  alleged  that  she  was  a  passenger 
on  appellant *s  train  going  from  Little  Rock  to  Mabelvale, 
and  that  she  was  negligently  and  carelessly  carried  by  said 
^     „      ^  station  Mabel  vale,  and  was  put  off  at  the  sta- 

Oase  Stated.  '^ 

tion  of  Alexander.  She  sets  out  how  she  was 
inconvenienced  thereby,  and  for  this,  and  the  distress  of  body 
and  mind  incident  thereto,  she  claimed  damages  in  the  sum 
of  $2,000.  The  appellant  answered,  denying  the  allegations 
of  the  complaint,  and  alleging  that  the  train  did  stop  at 
Mabelvale,  but  that  appellee,  through  negligence  and  careless- 
ness, did  not  alight  at  said  station,  although  having  ample 
time  to  do  so.  The  parties  announced  ready  for  trial  on 
the  issues  thus  joined,  and  a  jury  was  impaneled  and  sworn, 
whereupon  the  plaintiff  asked  leave  to  amend  her  complaint 
by  interlining  the  following:  **  That  the  conductor  of  said 
train  was  intoxicated,  and  abusive,  and  thus  negligently  and 
wantonly  run  said  train  past  said  station  of  Mabelvale,  and 
was  abusive  and  insulting  to  plaintiff  upon  arriving  at  Alex- 
ander, and  jostled  and  insulted  her  at  that  time;"  and  the 
abuse  of  said  conductor  and  his  treatment  of  her  caused  a 
** nervous  shock,  and  she  was  made  sick  thereby.''  The 
defendant  objected  to  the  above  amendment  being  made, 
"because  it  set  up  a  new  cause  of  action  and  additional  ele- 
.ments  of  damage,  *  *  *  Qf  ^hich  new  cause  of  action 
the  defendant  had  no  notice,  and  was  not  prepared  for  trial." 
The  court  overruled  said  objections,  and  allowed  the  amend- 
ment to  be  made,  to  which  ruling  **the  defendant  objected 
and  excepted."  Defendant  thereupon  stated  to  the  court 
that  is  was  surprised  by  said  amendment,  and  that  it  was 
not  prepared  for  trial  upon  said  complaint  as  amended,  and 
asked  that  the  case  be  continued,  and  it  be  given  proper  time 
to  make  its  defense  to  said  new  cause  of  action ;  and  that  the 
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defendant  believed,  if  given  proper  time,  it  could  make  a 
good  defense  to  said  complaint  as  amended.  This  the  court 
refused,  and  ordered  the  trial  to  proceed  at  once;  to  which 
ruling  the  defendant  objected,  and  saved  its  exceptions. 

The  amendment  was  proper.  The  effect  of  it,  however, 
was  such  as  to  introduce  an  additional  element  of  damages, 
and  perhaps  to  change  the  action  from  one  merely  upon  the 
contract  to   an   action   ex  delicto.     Fordyce  v,  ^      ,     ^ 

''  Carrying  Passen- 

Nix,  58  Ark.  136,  23  S.  W.  967.  Under  the  ffiSSSSfn- 
original  complaint  no  proof  except  as  to  actual  Ameadments- 
damages  growing  out  of  a  breach  of  the 
contract  was  allowable.  Under  the  complaint  as  amended, 
new  and  original  elements  of  bodily  pain  and  mental  anguish 
were  proper  to  be  considered  in  determining  the  amount  of 
damages.  Likewise  the  amended  complaint  made  a  case  for 
vindictive  damages.  Fordyce  v,  'Nix,  supra.  Such  a  radical 
change  from  the  issues  as  formulated  by  the  original  plead- 
ings, produced  by  one  of  the  parties  just  before  entering  upon 
the  proof,  was  well  calculated  to  surprise  his  adversary. 
The  court  erred  in  not  granting  a  continuance  or  postpone- 
ment to  allow  appellant  to  prepare  to  meet  these  new  and 
original  phases  of  the  case.  The  motion  for  continuance 
was  verbal,  and  perhaps  not  full  enough  to  meet  the  require- 
ments of  good  pleading.  But  the  court  was  sufficiently 
advised  by  the  statement  of  appellant,  set  forth  in  the  bill  of 
exceptions,  as  to  the  grounds  of  its  surprise,  and  its  inability, 
at  that  juncture  of  the  proceedings,  to  meet  the  issues 
presented  by  the  amended  pleadings.  It  informed  the  court, 
also,  that  it  believed  it  could  present  a  good  defense,  if  time 
were  given  to  prepare  for  it.  Appellant  was  certainly  entitled 
to  time.  It  could  not  be  said  that  ordinary  prudence  would 
have  anticipated  this  change  in  the  issues.  It  would  have 
been  unfair  and  unjust  to  press  appellant  into  the  trial 
because  it  did  not  name  and  could  not  then  name  witnesses, 
other  than  the  railway  employees,  by  whom  it  expected  to 
rebut  the  case  as  made,  at  the  '^eleventh  hour,"  by  the  com- 
plaint of   appellee.     The   very  object  of   time   under    such 


4  CARRIERS  OF  PASSENGERS  ^^^  ^^^ 

(NS) 

St.  Louis,  etc.,  Ry.  Co.  v.  Power 

circumstances  is  to  make  inquiry  concerning  names  of  wit  - 
nesses,  and  to  find  out  if  there  be  witnesses  who  would 
establish  the  contention  of  appellant  as  made  by  its  answer 
to  the  new  matter.  It  is  said  in  a  Missouri  case  that  the 
term  ''surprise"  denotes  **an  unforeseen  disappointment  in 
some  reasonable  expectation,  against  which  ordinary  pru  - 
dence  would  not  have  afforded  protection.*'  Fret  well  v, 
Laffoon,  77  Mo.  26.  Here  is  a  * 'change  of  front*'  on  the  eve 
of  battle,  without  any  fault,  that  we  can  see,  on  the  part  of 
appellant  which  was  greatly  prejudical  to  appellant's  inter- 
ests, and  which  it  alleges  it  would  be  able  to  meet  if  only 
proper  time  were  given,  and  which  no  reasonable  prudence 
could  have  forestalled.  There  were  other  passengers  on  the 
train  besides  appellee.  These  must  have  seen  the  conductor, 
and  doubtless  knew  something  of  his  condition.  Appellant 
should  have  been  given  the  opportunity  to  disprove  the 
alleged  misconduct  of  its  conductor  by  witnesses  not  in  its 
employ,  if  it  were  possible  to  do  so.  Forcing  the  defendant 
(appellant)  to  go  to  trial  "at  once,"  under  the  circumstances, 
it  seems  to  us,  was  an  abuse  of  the  court's  discretion. 

In  the  complaint,  as  amended,  appellee  seeks  to  hold  appel  - 
lant  liable   for  damages   caused  by  carrying  her  beyond  her 

destination,  and  for  alleged  indignities  to  which 
ri*?*R^tS?X?oii  she  was  subjected  as  she  debarked  from  the 
Damages.  train  at  Alexander.     It  was  shown  that  appellee 

returned  of  her  own  volition  from  Alexander 
to  Mabelvale  on  a  local  freight  train.  She  could  have 
returned,  by  waiting  about  an  hour  longer,  on  a  regular 
.passenger  train.  She  was  permitted,  over  appellant's  objec- 
tion, to  testify  concerning  the  condition  of  the  freight  train, 
and  her  return  thereon,  as  follows  :  "There  was  some  bunks 
on  one  side, — I  suppose  it  was — some  place  there  was  two 
men  lying  there  covered  up,  and  asleep ;  and  there  was 
others  sitting  around  in  there  smoking  and  chewing  tobacco 
and  spitting  ambeer,  when  I  went  in  there;  and  I  stood,  and 
didn't  want  to  go  in  there  at  all,  but  for  the  sake  of  my  boy, 
of  course,  I   would    go,  to  try   and  get  him   free  as  soon  as 
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possible,  and  I  went  in  there;  and  I  didn't  see  anywhere  to 
sit  down  at  all,  and  I  stood  up;  and  there  was  tobacco  and 
ambeer,  and  there  was  three  or  four  smoking.  These  men 
were  lying  there.  They  snored  a  while,  and  then  they  rose 
up,  and  sat  up  on  the  bed.  I  felt  almost  afraid  in  there.  I 
stood  over  near  the  door.  I  never  was  in  a  crowd  like  that 
before  in  my  life.*'  This  testimony  was  wholly  irrelevant. 
Not  being  responsive  to  any  issue  made  by  the  pleadings,  it 
was  error  to  admit  it,  and  it  was  prejudicial,  for  it  was 
calculated  to  make  the  jury  believe  that  the  inconvenience 
and  annoyance  which  she  suffered  by  reason  of  such 
unpleasant  environments  was  a  proper  element  of  damage. 
Indeed,  after  the  admission  of  such  evidence  over  the 
appellants'  protest,  the  jury  were  not  at  liberty  to  discard 
it,  and  we  would  not  be  warranted  in  saying  that  their  verdict 
was  not  in  some  measure  influenced  by  it.  No  doubt  these 
conditions  which  she  here  graphically  portrays  were  abhorent 
to  the  acute  sensibilities  of  any  refined  and  delicate  lady.  But 
it  must  be  remembered  that  her  touch  with  these  was  pro- 
duced by  the  keen  anxiety  which  the  mother  felt  for  her  way- 
ward and  afflicted  son,  and  in  that  sense  it  was  of  her  own 
choosing.  Certainly  the  railway  company  had  no  connection, 
remote  or  proximate,  with  her  unfortunate 
dilemma.  The  same  may  be  said  of  her  testi-  !SJide?S?*^' 
mony  concerning  the  sad  plight  of  her  boy, — 
that  he  was  in  jail  at  Little  Rock,  and  that  he  had  been 
paralyzed  ever  since  he  was  three  years  of  age.  None  of 
the  above  testimony  was  relevant,  and  it  is  impossible  to  tell 
to  what  extent  the  verdict  was  influenced  by  it. 

Appellant  does  not  urge  here  any  objections  to  the  charge 
of  the  learned  circuit  judge,  and  we  therefore  will  not  consider 
the  objections  to  same  reserved  at  the  trial.  As  the  judg- 
ment must  be  reversed,  and  the  cause  remanded,  for  the 
errors  indicated,  we  pretermit  any  discussion  on  the  exces- 
siveness  of  the  verdict.     Reversed. 

Battle,  J.,  not  participating. 
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V, 

Illinois  Cent.  R.  Co. 

{Supreme  Court  0/ Illinois,  Oct,  ig^  iSgg,) 

Evidence. — The  sustaining  of  demurrers  to  special  pleas  in  which 
a  contract  is  set  up  as  a  defense  does  not  afiFect  the  admissibility  of 
the  contract  under  the  general  issue  if  it  is  otherwise  admissible. 

Injuries  to  Express  Company  Employees — Contracts  Exempting 
Railroads  from  Liability.* — A  railroad  company  may  make  a  valid 
contract  with  an  express  company  exempting  itself  from  liability 
for  injuries  caused  by  its  negligence  to  the  employees  of  the  express 
company  while  they  are  carried  on  its  cars,  as  such  contracts  are 
not  against  public  policy. 

Appeal  by  plaintiff  from  First  district  appellate  court. 
Affirmed. 

Strong t  Milsted  &  Ehle  and  W,  F,  Struckmann^  for  appel- 
lant. 

Edwin  Walker^  for  appellee. 

Cartwright,  C.  J.  Appellant  was  an  express  messenger 
in  the  employ  of  the  American  Express  Company,  and  on 
January  15, 1896,  was  engaged  in  the  performance  of  his  duties 
«♦  *  ^  for  that  company  in  the  forward  half  of  a  baggage 
and  express  car,  being  the  portion  of  such  car 
furnished  by  appellee  to  the  express  company  for  doing  its 
business  on  appellee's  line.  When  the  passenger  train  of 
which  this  car  was  a  part  was  nearing  Rockford  from  the  east, 
a  freight  train  drew  in  on  a  side  track  to  let  it  pass.  The 
freight  train  had  to  stop  twice  to  turn  switches,  and  when  it 
finally  got  in  on  the  side  track  a  coupling  link  had  broken, 
so  that  the  engine  lost  control  of  the  rear  part  of  the   train, 

*See  Voight  v,  Baltimore  &  O.  S.  W.  Ry.  Co.  (C.  C),  9  Am.  A 
Eng.  R.  Cas.,  N.  S.,  835. 
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and  the  caboose  stood  too  near  the  main  track.  If  the  link 
had  not  broken,  it  would  have  been  on  the  side  track,  out  of 
the  way,  seven  minutes  before  the  arrival  of  the  passenger 
train.  The  baggage  and  express  car  struck  the  caboose,  and 
appellant  was  injured.  He  sued  appellee  for  damages,  alleg- 
ing in  both  counts  of  his  declaration  that  he  was  upon  the 
car  in  the  discharge  of  his  duties  as  messenger  for  the  express 
company,  and  charging,  in  the  first  count,  negligence  in 
allowing  the  freight  train  to  stand  on  the  side  track  in  such  a 
manner  as  to  collide  with  it;  and,  in  the  second,  negligence 
in  running  the  express  car  against  the  side-tracked  train. 
There  was  a  trial,  at  which  it  was  proved  without  dispute 
that  the  breaking  of  the  link,  which  left  a  part  of  the  freight 
train  too  near  the  main  track,  was  due  to  a  latent  defect  which 
could  not  be  detected.  The  only  question  on  the  subject  of 
negligence  was  whether  or  not  there  was  time  enough,  with 
proper  exertions,  to  couple  up  again,  and  get  out  of  the  way. 
There  was  no  evidence  of  anything  like  gross  negligence  or 
willful  conduct. 

The  defendant  proved  and  offered  in  evidence  a  contract 
made  by  the  plaintiff  with  the  express  company  to  secure 
employment,  by  which  he  assumed  all  risks  of  accidents  and 
injuries  in  the  course  of  his  employment  occasioned  by  the 
negligence  of  any  corporation  operating  any  railroad,  and 
releasing  such  railroad  company  from  any  liability  to  him ; 
also  a  contract,  referred  to  in  plaintiff *s  said  contract,  made 
by  the  American  Express  Company  with  the  defendant  in 
order  to  have  its  merchandise  and  property  and  employees 
carried  by  defendant,  and  its  business  carried  on  upon 
defendant's  line,  by  which  the  express  company'  agreed  to 
indemnify  and  save  harmless  the  defendant  against  all  liabil- 
ity for  loss  or  damage  resulting  in  any  manner  to  the  express 
matter,  or  the  employees,  agents,  messengers,  or  officers  of 
the  express  company.  After  all  the  evidence  was  in,  the  court 
instructed  the  jury  to  find  the  defendant  not  guilty,  which 
was  done,  and  judgment  entered  accordingly.  An  appeal 
was  taken  to  the  appellate  court,  where  the  judgment  was 
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afl5rmed,  and,  a    certificate  of  importance  being  granted,  the 
case  was  brought  here. 

The  admission  in  evidence  of  the  accident  release  and  the 
contract  between  the  defendant  and  the  express  company,  to 
,^^  which   it   referred,   is   assigned  as  error.     The 

Svlaence. 

ground  of  the  objection  to  them  is  that  the  con- 
tract had  been  set  up  as  a  defense  in  special  pleas  to  which 
demurrer  had  been  sustained.  The  sustaining  of  such 
demurrers  would  not  affect  the  admissibility  of  the  contract 
under  the  general  issue  if  it  were  otherwise  admissible,  and 
it  was  relevant  and  admissible  under  such  general  issue. 
Plaintiff  alleged  and  testified  that  he  was  in  the  employ  of 
the  express  company  as  express  messenger,  and  on  his 
cross-examination  it  appeared  that  he  had  signed  this  contract 
fixing  terms  and  conditions  of  his  employment.  It  was 
proper  to  show  such  terms,  and  the  claim  that  the  contracts 
were  not  admissible  under  the  issue  cannot  be  sustained. 

The  main  question  in  the  case  concerns  the  validity  and 
legal  effect  of  plaintiff's  contract.  The  ground  of  attack 
^  .   .    .  «         upon  the   contract   is    that  it  is  void  as  against 

Injuries  to  Bx-  '^  ^ 

^£oj^.pjn.  public  policy.     It   is   first   argued   that  it  is  a 
Ra5road?fflm°*  contract  of  employment  between  the  plaintiff 

and  the  express  company,  which  is  contrary  to 
public  policy,  as  exempting  the  employer  from  the  conse- 
quences of  its  negligence.  It  is  insisted  that  an  employer 
cannot  stipulate  for  immunity  against  his  own  negligence^ 
and  that  a  contract  intended  to  have  that  effect  is  void,  as 
tending  to  relax  the  employer's  care,  and  to  increase  the 
perils  of  the  occupation.  The  question  thus  sought  to  be 
raised  has  no  relation  to  this  case,  since  the  contract  is  not 
sought  to  be  enforced  for  the  purpose  of  relieving  plaintiff's 
employer,  the  express  company,  from  the  consequences  of 
its  negligence,  or  affording  it  immunity  for  its  wrongful  act. 
It  is  not  alleged  or  claimed  by  any  one  that  the  employer 
was  in  fault,  or  neglected  any  duty  towards  the  plaintiff. 
The  question  is  whether  the  defendant  had  a  right,  in  taking 
the  express  company  and  its  business  and  employees  upon  its 
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road,  to  make  the  contract  that  it  should  not  be  liable  for  the 
negligence  of  its  employees.  It  is  insisted  that  plaintiff 
occupied  the  position  of  a  passenger  for  hire,  and  that  public 
policy  will  not  permit  a  contract  to  be  made  releasing  a 
carrier  from  liability  to  a  passenger  for  its  negligence.  If 
the  defendant  was  a  common  carrier  of  the  American 
Express  Company  and  its  goods  and  messengers  doing 
business  on  the  line  and  in  the  express  car  in  question, 
the  authorities  ;cited  in  support  of  that  position  would 
be  applicable;  but  it  seems  to  be  settled  that  a  rail- 
road company  is  not  a  common  carrier  of  other  common 
carriers  and  their  business.  Each  of  the  parties  is  a  common 
carrier  for  the  public,  and  the  railroad  company  is  not  bound 
to  furnish  facilities  to  every  express  company  that  applies 
for  carrying  on  its  business  on  its  road.  It  is  not  charged 
with  the  duty  of  carrying  express  companies,  at  all,  and  is, 
therefore,  entitled  to  make  a  special  contract  establishing  the 
duty  and  liability  of  the  railroad  on  its  side  and  of  the  express 
company  on  the  other.  The  supreme  court  of  the  United 
States  so  held  in  the  Express  Cases,  117  U.  S.  1,  6  Sup.  Ct. 
542,  628,  and  pointed  out  the  reasons  why  special  contracts 
in  reference  to  such  business  are  necessarj'.  A  railroad  com- 
pany takes  an  express  company  on  its  road  by  virtue  of  a 
special  contract,  in  which  the  rights  and  duties  of  the  parties 
are  defined  in  such  manner  as,  in  the  opinion  of  the  parties, 
will  be  most  suitable  or  beneficial  to  them.  Such  a  contract 
gives  to  the  express  company  rights  superior  to  other  express 
companies  and  to  the  general  public,  which  it  has  no  right  to 
demand,  and  which  the  railroad  company  is  under  no  obliga- 
tion to  furnish  except  upon  terms  agreeable  to  it.  In  this 
instance  such  a  contract  was  made,  by  virtue  of  which  the 
express  company's  goods,  and  the  plaintiff,  as  its  employee, 
were  upon  the  car,  carrying  on  the  business  of  the  express 
company  as  a  common  carrier.  Plaintiff  was  being  carried 
for  the  sole  purpose  of  handling  and  caring  for  the  express 
company's  goods,  which  were  being  carried  under  the  terms 
of  the  special  contract,  and  which  the  defendant   was   not 
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otherwise  bound  to  carry  at  all.  The  question  whether, 
under  such  circumstances,  a  contract  relieving  the  carrier 
from  liability  for  negligence  merely  is  valid,  has  several 
times  been  considered.  The  principle  was  sustained  in  Bates 
V.  Railroad  Co.,  147  Mass.  255,  34  Am.  &  Eng.  R.  Cas.  355, 
17  N.  E.  633,  and  Hosmer  v.  Same,  156  Mass.  506,  31  N.  E. 
652,  and  in  two  cases  in  Indiana  contracts  in  all  respects  like 
those  made  in  this  case  have  been  sustained  by  the  supreme 
court.  Railroad  Co.  v.  Keefer,  146  Ind.  21,  5  Am.  &  Eng. 
R.  Cas.,  N.  S.,  305,  44  N.  E.  796;  Railroad  Co.  v.  Mahoney, 
148  Ind.  196.  46  N.  E.  917,  and  47  N.  E.  464.  The  contract 
gave  the  express  company,  and  plaintiff,  as  its  messenger, 
rights  which  defendant,  as  a  common  carrier,  could  not 
have  been  compelled  to  grant ;  and  in  such  a  case  a  carrier 
may  contract  as  a  private  carrier,  and  require  exemption 
against  liability  for  negligence  as  a  condition  of  granting 
such  rights.  An  agreement  to  take  and  carry  property  in 
such  a  case,  under  such  conditions  as  the  parties  agree  upon, 
is  held  not  to  be  against  public  policy.  As  against  these  deci- 
sions we  are  not  referred  to  any  decision  of  a.  court  of  last 
resort,  and  the  only  opinion  to  the  contrary  cited  by  counsel 
is  one  by  Judge  Taft,  passing  upon  a  demurrer  to  an 
answer  in  a  trial  court.  In  that  opinion  the  judge  expressly 
disapproves  of  the  decisions  of  the  supreme  court  of  Indiana, 
and  reaches  the  opposite  conclusion  by  the  following  course 
of  reasoning :  In  the  absence  of  a  contract  exempting  a  rail- 
road company  from  liability,  the  relation  between  a  railroad 
company  and  an  express  messenger  is  that  of  public  carrier 
to  a  passenger  for  hire.  A  railroad  company  is  under  no 
obligation  to  carry  an  express  messenger,  as  such ;  but  he  is 
not  a  different  kind  of  freight  from  any  ordinary  passenger, 
except  that  he  travels  in  a  special  car.  He  would  have  the 
right  to  demand  of  a  railroad  company  that  he  should  be  car- 
ried in  a  passenger  car  if  he  tendered  his  fare.  Therefore, 
when  it  carries  him  as  an  express  messenger,  in  the  car  pro- 
vided for  the  express  matter  and  messenger,  it  is  discharging 
its  function  as  a  common  carrier  of  persons,  and  he  does  not 
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lose  his  right  and  character  as  a  passenger.  In  other  words, 
the  opinion -concedes  that  a  railroad  company  is  not  a  com- 
mon carrier  of  other  common  carriers  and  their  messengers, 
but  holds  that,  if  it  makes  a  special  contract  to  carry  them, 
it  does  so  as  a  common  carrier,  and  in  the  performance  of  its 
function  and  duty  as  a  common  carrier.  The  holding  there 
is  that  one  who  contracts  with  a  carrier  specially  for  unusual 
privileges,  which  he  could  not  demand  and  the  carrier  is  not 
bound  to  grant,  but  which  are  conceded  upon  special  condi- 
tions, is  not  bound  by  his  contract.  It  is  true  that  a  mes- 
senger would  be  entitled  to  be  carried  in  a  passenger  car  if 
he  tendered  his  fare,  but  a  railroad  company  is  not  bound  to 
carry  an  express  messenger,  with  his  goods,  for  the  purpose 
of  carrying  on  business  on  its  road,  in  a  passenger  car,  or 
any  kind  of  a  car.  The  messenger  is  not  carried  in  the  ca- 
pacity of  a  passenger,  but  in  a  special  car,  to  do  his  employ- 
er's express  business ;  and  the  common  acceptation  of  the 
word  ''passenger"  would  not  embrace  such  a  person  so  en- 
gaged. We  do  not  see  how  it  could  follow  that  because ja 
person  who  is  an  express  messenger  might  be  a  passenger  in 
a  passenger  car  he  is  also  a  passenger  while  doing  his  em- 
ployer's business  in  the  express  car.  The  reasoning  of  the 
other  courts  seems  to  us  the  sounder  and  better. 

An  attempt  is  made  to  liken  this  case  to  the  case  where  a 
person  is  carried  with  his  stock  or  goods,  and  where  he  is 
regarded  as  a  passenger.  There  are  many  such  cases  where 
the  carrier  is  bound  to  receive  and  carry  goods  or  stock,  and 
where,  by  general  usage,  or  by  the  rules  of  the  company,  the 
owner  or  his  agent  may  go,  or  is  required  to  go,  in  charge 
of  the  property.  In  such  case  the  owner  is  entitled  to 
demand  the  carriage  of  his  property  as  a  part  of  the  duty  of 
the  railroad  company  towards  the  public  as  a  common  carrier, 
under  the  conditions  fixed  by  the  law.  The  railroad  com- 
pany is  bound  to  receive  and  carry  for  anybody  who  shall 
appear,  and  by  the  rules  or  usage  of  the  company  the  charge 
for  carrying  the  stock  includes  the  carrying  of  the  person  in 
charge.     Such  a  person  is  a  passenger.     But  the  difference 


12  CARRIERS  OF  PASSENGERS  ^^}  ^^^ 

(NS) 

Cooper  z;.  Greorg-ia,  C.  &  N.  Ry.  Co 

in  the  relation  between  such  a  case  and  this  is  apparent. 
The  plaintiff  acknowledged  the  execution  of  the  contract, 
which  was  a  bar  to  his  cause  of  action,  and  the  direction  of 
the  court  to  find  for  the  defendant  was  justified  thereby. 
The  judgment  of  the  appellate  court  is  affirmed.  Judgment 
affirmed. 

Magruder,  J.  (dissenting).  I  concur  in  the  views 
expressed  by  Judge  Taft,  referred  to  in  the  opinion,  and 
found  in  Voight  v.  Railway  Co.  (C.  C.)  79  Fed.  561. 


Cooper 

V. 

Georgia,  C.  &  N.  Ry.  Co. 

{Supreme  Court  of  South  Carotina^  Sept,  28,  i8gg,) 

Duty  to  Passenger  Alighting  from  Train.*— It  is  the  duty  of  a 
railroad  company  to  stop  its  train  at  the  station  to  which  it  has 
agreed  to  carry  a  passenger,  so  as  to  give  him  reasonable  time  and 
opportunity  for  a  safe  landing. 

Inviting  Passenger  to  Alight  from  Moving  Train. — It  is  negligence 
to  expressly  or  impliedly  invite  a  passenger  to  alight  from  a  mov- 
ing train. 

Same— Contributory  Negligence. f — It  is  not  negligence  ^^r  5^  for 
a  passenger  to  alight  from  a  moving  train  on  the  invitation  of 
the  carrier's  agent,  unless  the  circumstances  are  such  as  to  make 
the  danger  of  alighting  obvious  to  a  person  of  ordinary  prudence 
and  senses. 

Contributory  Negligence — Definition.— Contributory  negligence 
by  a  plaintiff  can  never  exist,  except  when  the  injury  has  resulted 
from  the  negligence  of  defendant  as  a  concurring  proximate  cause. 

Same. — In  an  action  for  negligence,  contributory  negligence  to 
any  extent  will  always  defeat  a  recovery. 

♦See  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  300. 
+See  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  164. 
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Appeal  by  defendant  from  Newberry  county  circuit  court 
of  common   pleas.     Reversed, 

L.  W.  Perrin,  for  appellant. 
Johnstone  &  Welch ^  for  respondent. 

Jones,  J.  The  defendant  appeals  from  the  judgment  of  the 
circuit  court  in  favor  of  plaintiff  in  this  action  by  a  passen- 
ger to  recover  damages  for  personal  injuries  alleged  to  have 
been    sustained  through  the  negligence  of  the      oaw  stated- 
defendant  carrier. 

The  first  question  presented  is  whether  there  was  error  in 
overruling  the  demurrer  to  the  complaint,  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Without  setting  out  the  complaint  in  full,  it  will  be  suffi- 
cient to  state  that,  in  addition  to  the  usual  allegations  in 
cases  of  this  kind,  the  complaint  alleged  three  acts  of  negli- 
gence :  First,  failure  of  defendant  to  stop  its  train  at  the  sta- 
tion for  which  plaintiff  had  bought  his  ticket;  second, 
inviting  and  ordering  plaintiff  to  alight  from  the  train  while  in 
motion ;  third,  permitting  plaintiff  to  alight  from  the  moving 
train  in  the  presence  and  with  the  knowledge  of  the  conductor, 
after  such  invitation  and  order  to  get  off.  The  complaint 
alleged  substantially  that  the  usual  signal  was  blown  for  the 
passenger's  station  ;  that  the  conductor  ordered  plaintiff  '*to 
get  ready  and  get  off'' ;  that,  as  the  train  slowed  up  as  if  to 
stop,  plaintiff  followed  the  conductor  to  the  platform  of  the 
car,  and  that  plaintiff  and  the  conductor  were  standing  on 
the  platform  as  the  train  was  passing  the  station ;  that  the 
train,  instead  of  stopping,  began  to  go  faster,  whereupon,  in 
the  presence  of  and  with  the  knowledge  of  the  conductor, 
and  in  obedience  to  said  invitation  and  order,  plaintiff  jumped 
from  the  train,  and  was  struck  by  the  passing  steps,  which 
caused  him  to  fall  so  that  his  foot  was  run  over  and  mangled 
so  as  to  necessitate  amputation.  Appellant  contends  that 
the  facts  alleged  do  not  show  any  breach  of  duty  which  can 
reasonably  or  legitimately  be  held  to  be  the  proximate  or 
natural  cause  of  the  injuries,  and  that  the  complaint  shows 
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that  said  injury  was  the  natural  and  immediate  result  of 
plaintiff's  own  negligence.  We  think  the  demurrer  was 
properly  overruled.  It  cannot  be  said,  as  matter  of  law, 
from  the  facts  stated,  that  the  alleged  negligence  of  defend- 
ant was  not  a  proximate  cause  of  the  injury,  nor  can  it  be 
said,  as  matter  of  law,  that  the  facts  stated  show  that  plain- 
tiff's own  negligence  was  a  proximate  cause  of 

IHity  to  Faasen-  c     o  r- 

SS^rffiS.**'        his  injury.     A    railroad   company   is   in  duty 

bound  to  stop  its  train  at  the  station  to  which 
it  has  agreed  to  carry  a  passenger,  and  give  reasonable  time 

and  opportunity  for  a  safe  landing.  It  is  also 
Srto^SSt"**''"  a  breach  of  the  carrier's  duty  to  expressly  or 
TrSi.  ^    '        impliedly   invite  a  passenger  to  alight  from  a 

moving  train.  But  the  circumstances,  as  the 
slow  motion  of  the  train,  the  distance  from  the  platform  step 
to  the  landing,  the  smoothness  of  the  landing  place,  etc., 
may  be  such  as  to  justify  a  person  of  ordinary  prudence  and 
senses  in  acting  on  such  invitation,  and  alighting  from  a 
moving  train.  The  complaint  does  not  show  that  the  train 
was  moving  so  fast  as  to  make  it  obviously  dangerous  to 
alight.     The  authorities  show  that  it' is  not  negligence /^?r  se, 

or  as  matter  of  law,    for  a  passenger   to  alight 
SS?^S?SSn"e.    from  a  moving  train  on  the  invitation  of  the  car- 
rier's agent,  unless  the  circumstances  are  such 
as  to   make  the  danger  of  alighting  obvious  to  a  person  of 
ordinary  prudence  and  senses. 

The  second  exception,  relating  to  the  refusal  of  the  motion 
for  a  new  trial  on  the  ground  of  insufficiency  of  the  testimony 
to  support  the  verdict,  was  not  argued,  and  properly  so. 

The  third  exception,  containing  nine  subdivisions,  assigns 
error  in  reference  to  the  charge  to  the  jury.  We  will  consider 
the  first  five  subdivisions,  with  a  view  to  ascertain  whether 
there  was  error  in  the  instructions  to  the  jury  on  the  ques- 
tion of  contributory  negligence. 

The  court  charged  the  jury  as  follows  :  **A  man  that  causes 
his  own  injury  cannot  recover ;  but,  although  *  *  * 
the  party  complaining  may  be  guilty  of  negligence,  yet,  if 
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the  injury  resulted  from  an  act  which  could  have  been  avoided 
by  the  observance  of  ordinary  care  on  the  part  of  the  defend- 
ant, the  omission  to  observe  that  care  by  defendant  would 
not  relieve  it  from  liability.'*  Defendant's  third  request  to 
charg^e  was  as  follows  :  **Before  the  jury  can  find  for  the 
plainti£f,  they  must  be  satisfied,  from  the  preponderance  of 
the  testimony,  that  the  defendant  was  negligent,  and  that 
the  negligence  proved  was  the  natural,  direct,  and  proxi- 
mate cause  of  the  injuries  complained  of;*'  in  response  to 
which  request  the  court  said:  '*I  charge  you  that,  with  this 
qualification:  That,  although  the  plaintiff  may  be  negligent 
to  some  extent,  yet,  if  the  injury  complained  of  could  have 
been  avoided  by  ordinary  care  of  the  defendant,  then  defend- 
ant is  responsible.*'  Defendant's  seventh  request  to  charge 
was  as  follows:  **If  the  testimony  satisfies  the  jury  that  the 
plainti£f  did  not,  under  the  circumstances  of  the  situation,  ex- 
ercise ordinary  care,  and  that  this  want  of  ordinary  care  on 
his  part  was  the  direct  and  proximate  cause  of  the  injuries 
complained  of,  then  a  case  of  contributory  negligence  would 
be  made  out,  and  you  must  find  for  the  defendant;"  in 
response  to  which  the  court  said:  **I  qualify  that  with  the  same 
proposition, — although  the  plaintiff  may  be  negligent,  if,  by 
the  observance  of  proper  care  on  the  part  of  the  defendant, 
the  injury  could  have  been  avoided,  the  defendant  is  respon- 
sible.** Defendant's  eighth  request  to  charge  was  as  follows: 
**A  person  who  has  brought  on  injuries  by  his  own  negli- 
gence cannot  recover  damages  for  them;"  in  response  to 
which  the  court  said:  *'I  charge  you  that  with  the  same 
qualification, — although  his  immediate  negligence  caused  it, 
if  it  could  have  been  prevented  by  the  ordinary  care  of  the 
defendant,  and  the  defendant  did  not  observe  that  care,  it  is 
liable."  From  the  foregoing,  we  think  it  is  manifest  that  the 
jury  were  not  properly  instructed  as  to  contributory  negli- 
gence. The  best  definition  of  ^'contributory  negligence"  we 
have  seen  is  the  following  from  7  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  371:  ** Contributory  negligence  is  a  want  of  ordinary 
care  upon  the  part  of  a  person  injured  by  the  actionable  neg- 
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ligence  of  another,  combining  and  concurring  with  that  negli- 
gence,  and    contributing    to  the  injury,   as    a 
g^gnj^        proximate    cause    thereof,   without  which  the 

injury  would  not  have  occurred."  It  is  thus 
seen  that  contributory  negligence  by  a  plaintiff  can  never 
^^^^g^  exist,  except  when  the  injury  has  resulted  from 

the  negligence  of  defendant  as  a  concurring: 
proximate  cause.  In  view  of  this,  and  of  the  well-established, 
rule  that  contributory  negligence  to  any  extent  will  always 
defeat  a  recovery,  it  was  error  to  restrict  the  jury  as  above. 
The  effect  of  the  instruction  was  to  eliminate  contributory 
negligence  as  a  defense.  As  this  conclusion  will  render  a 
new  trial  proper,  we  do  not  deem  it  necessary  to  consider  the 
remaining  subdivisions  of  the  third  exception,  the  point  con  - 
sidered  being  the  one  mainly  relied  on  by  appellant.  The 
judgment  of  the  circuit  court  is  reversed,  and  the  case 
remanded  for  a  new  trial. 


Robertson 
Wabash  R.  Co. 

{Supreme  Court  of  Missouri,  Nov.  28,  iSgg.) 

Injury  to  Passenger— Defective  Platform— Question  for  Jury. — 
There  was  evidence  tending-  to  support  plaintifF^s  allegation  as  to 
the  location  of  the  hole  or  crack  in  the  platform  in  which  she  got 
her  foot,  at  or  near  the  place  where  she  g-ot  upon  the  train,  and  it 
was  for  the  jury  to  determine,  under  the  evidence,  whether  there 
was  any  such  hole  or  crack  in  the  platform,  at  or  near  enough  to 
where  she  was,  in  approaching  and  in  getting  on  the  train,  for  her 
to  get  her  foot  in,  and  cause  her  injuries,  it  not  being  essential  to 
prove  its  exact  location. 

Damages — Medical  Services — Evidence.* — In  an  action  for  per- 
sonal injuries,  it  is  error  to  permit  plaintiff  to  testify  with  respect 

*As  to  recovery  of  medical  expenses,  see  note,  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  195. 
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to  her  doctors^  bills,  where  there  is  no  proof  that  she  had  ever  paid 
her  physicians  anything*,  or  had  agreed  to  do  so,  or  that  she  had 
incurred  any  liability,  on  account  of  their  services,  further  than 
that  which  mig-ht  be  implied  from  their  rendition. 

Instructions'. — Where  the  petition  blends,  or  separately  states,  two 
causes  of  action,  an  instruction  covering  one  of  them  is  not  bad 
because  it  ignores  the  other. 

Passenger  Platforms — Care  Required  of  Railroad.* — A  railroad 
company  is  required  to  keep  its  depot  platform  intended  for  the  use 
of  passengers  only  in  a  reasonably  safe  condition  for  such  use. 

Arguments  by  Counsel. — Counsel,  in  arguments  before  the  jury, 
should  not  state  facts  not  in  evidence. 

Appeal  by  defendant  from  Carroll  county  circuit  court. 
/Reversed. 

Geo.  S,  Grover,  J.  L.  Minnis^  and  A,  H,  W^a//^r,  for  appel- 
lant. 

L.  H,  IValters  and  Busby,  Jacobs ,  and  Hale  &  Son,  for 
respondent. 

Burgess,  J.  This  is  an  action  for  damages  alleged  to 
have  been  sustained  by  plaintiff  by  reason  of  the  negligence 
of  defendant  in  failing  to  keep  its  depot  platform  in  a  rea- 
sonably safe  condition,  and  the  negligence  of  ^  _  ^  . 
its  servants  and  agents  in  assisting  her  on  one 
of  its  trains.  There  were  originally  two  counts  in  the  peti- 
tion, but  the  second  one  was  dismissed,  and  the  case  tried 
upon  the  first,  which  alleges  that  plaintiff,  intending  to 
become  a  passenger  on  one  of  defendant's  trains,  and  having 
purchased  a  ticket  for  that  purpose  of  said  defendant,  at 
Wakenda  station,  Carroll  county.  Mo.,  on  the  line  of  said 
defendant's  road,  and  while  walking  over  and  upon  the  plat- 
form of  said  defendant's  station  as  aforesaid,  after  dark,  and 
for  the  purpose  of  taking  passage  east  on  the  first  evening 
train  of  defendant,  on  or  about  the  26th  day  of  September, 
1895,  she  stepped  one  of  her  feet,  wholly  or  partially,  into  a 
hole  or  crack  in  or  between  the  plank  or  planks  of  which  said 
platform  was  constructed,  and  by  so  doing  her  shoe  caught 

♦See  noie,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  738. 
16  (N  s)  A  &  E  R  Cas— 2 
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^nd  held  fast  in  said  hole  or  crack  as  aforesaid;  that,  at  said 
time  of  getting  her  foot  fast  and  confined  in  said  hole  or  crack, 
the  train  of  defendant  on  which  she  intended  to  take  passage 
:as  aforesaid,  and  upon  which  she.  did  take  passage  at  that 
time,  had  about  arrived  at  the  platform  of  defendant's  station 
:as  aforesaid,  being  late  and  behind  schedule  time;  that  upon 
the  arrival  of  the  train  as  aforesaid,  and  while  her  foot  was 
<:onfined  and  fastened  in  the  said  hole  or  crack  as  aforesaid, 
the  trainmen,  agents,  and  servants  of  said  defendant  aboard 
of  and  in  charge  of  said  train,  in  the  performance  of  their 
Tespective  duties  thereon,  approached  this  plaintiff  with  loud 
:and  urgent  exclamations  and  entreaties  to  her  to  make  haste 
^nd  get  aboard  of  said  train,  as  it  was  behind  time,  and  by 
their  said  acts  and  conduct  to  her  at  that  time  gave  her  to 
^understand  and  believe  that  said  train  was  about  to  pull 
♦out  from  said  station,  thereby  greatlj'  exciting  her  unduly 
:as  to  her  ability  to  get  upon  said  train,  and.  while  her  foot 
was  so  held  and  confined  in  said  hole  or  crack  as  aforesaid, 
rshe  hastily  attempted  to  disengage  her  foot  from  said  hole 
•or  crack,  under  the  circumstances  of  the  arrival  of  the  train  as 
:aforesaid,  and  while  under  excitement  as  aforesaid,  and  by 
the  means  aforesaid  the  said  trainmen  and  the  agents  and 
servants  of  defendant  aforesaid  seized  her  by  the  arms,  body, 
and  shoulders,  and,  not  giving  her  sufficient  time  and  oppor- 
tunity to  extricate  her  foot  with  safety  from  said  hole  or  crack 
aforesaid,  violently,  and  with  force,  pulled  her  foot  out  of 
and  away  from  said  place  of  detention  and  confinement  as 
-aforesaid.  The  plaintiff  further  alleges  and  charges  that 
rsaid  defendant,  its  agents  and  servants,  at  said  date,  did  not 
'have  and  keep  its  said  station  platform  in  a  reasonably  safe 
^condition  for  the  passage  of  persons  over  it  in  going  to  arid 
•<upon  and  from  its  said  cars  and  trains  as  passengers ;  that 
=said  defendant,  its  agents  and  servants,  permitted  and  suffered 
its  said  platform  to  be  and  remain  out  of  repair  at  said  time, 
r-so  that  the  same  became  and  was  dangerous  and  unsafe  for 
its  said  passengers  to  go  upon  and  over  it  for  the  purpose  of 
Soing  from  and  upon  its  trains  as  passengers ;  that  defendant. 
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its  agents  and  servants,  negligently  permitted  the  said  hole 
or  crack  as  aforesaid,  and  into  which  her  foot  was  caught  and 
held  as  aforesaid,  to  be  and  remain  in  said  platform  in  a 
dangerous  and  unsafe  condition,  of  which  said  defect  and 
dangerous  and  unsafe  condition  of  said  station  platform,  at 
the  time  and  in  the  manner  aforesaid,  said  defendant,  its 
agents  and  servants,  had  notice.  The  plaintiff  further  alleges 
and  charges  that  defendant's  trainmen,  agents,  and  servants, 
by  seizing  of  her  as  aforesaid,  and  at  the  time  and  in  the 
manner  aforesaid,  were  guilty  of  negligence  and  want  of 
proper  care  in  assisting  her  over  said  platform  and  upon  the 
train,  at  the  time  and  under  the  circumstances  aforesaid; 
that  by  reason  of  the  unsafe  and  dangerous  condition  of  said 
platform  as  aforesaid,  and  the  negligence  of  defendant,  its 
agents  and  servants,  in  permitting  it  to  be  and  remain  in 
that  condition  as  aforesaid,  and  the  negligent  and  unskillful 
conduct  of  defendant's  trainmen,  agents,  and  servants  as 
aforesaid,  and  plaintiff's  foot  being  held  and  detained  and 
extricated  in  the  manner  and  by  the  means  aforesaid,  plain- 
tiff was  and  is  greatly  injured  in  her  said  foot  by  a  sprain  in 
her  ankle  joint,  and  the  rupture  and  injury  to  the  tendons, 
cartilages,  ligaments,  and  fibers  of  the  joint  in  consequence 
thereof,  and  in  her  foot  and  heel,  and  also,  as  a  consequence 
and  result  of  said  negligent  acts  and  conduct  on  the  part  of 
defendant  as  aforesaid,  some  of  the  bones  in  her  foot,  and 
about  her  heel  and  ankle,  were  injured  and  broken  and  dis- 
placed, causing  her  foot,  leg,  and  ankle  to  swell,  become 
discolored  and  numb,  and  causing  her  to  suffer  great  mental 
and  bodily  pain  and  suffering  and  loss  of  time,  and  inability 
to  engage  in  any  kind  of  profitable  labor  for  her  support  and 
livelihood,  by  all  of  which  she  has  sustained  permanent 
injury  to  her  body,  foot,  and  ankle,  and  thereby  caused  and 
compelled  her  to  expend  money  and  incur  liability  in  her 
efforts  to  effect  a  cure  of  her  said  injuries,  and  by  reason  of 
the  said  premises  and  unsafe  condition  of  said  platform,  and 
the  foregoing  alleged  negligent  acts  and  conduct  of  defend- 
ant, its  agents  and  servants,  as  aforesaid,  she  is  damaged  in 
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the  sum  of  $5,000,  for  which  she  asks  judgment.     The  answer 
was  a  general  denial. 

At  the  time  of  the  accident  complained  of,  and  at  the  trial, 
plaintiff  was  an  unmarried  lady.  She  was  born  in  1854. 
She  had  been  lame  in  one  limb  since  childhood,  and  it  is 
somewhat  shorter  than  the  other.  At  the  time  of  the  injury 
she  was  at  Wakenda,  a  station  on  defendant's  road  where  she 
had  gone  in  the  interest  of  a  publishing  house  by  which 
she  was  employed  establishing  agencies,  and,  having  pur- 
chased a  ticket  for  that  purpose,  left  there  that  evening, 
between  8  and  9  o'clock,  after  dark,  on  one  of  defend- 
ant's passenger  trains,  for  De  Witt,  a  station  east  on  the 
same  road.  When  the  train  arrived  upon  which  she 
took  passage,  she  was  standing  on  the  platform,  and 
when  it  stopped  she  walked  towards  it;  and  just  as  she 
was  getting  on  the  train,  with  the  assistance  of  the  train- 
men, her  foot  caught  in  a  hole  or  crack  in  the  depot  platform. 
She  did  not  see  the  place  where  her  foot  caught,  but  she  felt 
a  severe  pain  in  that  foot,  and  her  shoe  on  that  foot  came 
loose  at  the  heel.  By  the  directions  of  a  physician,  whom 
she  consulted  the  next  day,  she  bathed  her  foot  with  liniment, 
and  for  several  days  traveled  around  on  it,  visiting  different 
places.  It  continued  to  grow  worse,  until  she  finally  called 
physicians  for  its  treatment.  Her  sufferings  were  very  severe, 
and  the  injury  permanent.  She  testified,  over  the  objections 
of  defendant,  **that,  as  near  as  she  could  estimate,  her  doctors' 
bills  were  between  two  and  three  hundred  dollars, — perhaps 
that;  she  did  not  know  exactly."  There  \yas  no  evidence  of 
any  misconduct  or  negligence  on  the  part  of  the  trainmen. 
No  evidence  was  offered  by  defendant.  At  the  close  of  the 
evidence,  defendant  asked  an  instruction  in  the  nature  of  a 
demurrer  thereto,  which  was  refused,  and  defendant  ex- 
cepted. 

At  the  request  of  plaintiff,  the  court,  over  the  objection  of 
defendant,  instructed  the  jury  as  follows : 

*  *  ( 1 )  It  was  the  duty  of  the  defendant  to  keep  and  maintain 
its  platform  at  the  depot  at  Wakenda  station  on  its  line  of 
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road  in  a  reasonably  safe  condition  for  the  use  of  passengers 
in  getting  on  and  off  of  its  trains  at  that  station ;  and  if  the 
jury  believe  from  the  evidence  that  said  platform,  on  the  26th 
day  of  September,  1895,  was  in  an  unsafe  and  dangerous  con- 
dition, because  of  a  crack  or  hole  in  said  platform,  and  that 
defendant  knew  of  the  existence  of  said  crack  or  hole,  or  might 
have  known  of  its  existence  by  the  exercise  of  ordinary  care, 
and  that  plaintiff  did  not  know  of  its  existence,  and  that  plain- 
tiff, while  attempting  to  get  upon  defendant's  train  as  a  pas- 
senger at  that  station,  and  without  fault  upon  her  part  stepped 
into  said  crack  or  hole,  and  was  injured  thereby,  then  you 
will  find  for  the  plaintiff. 

**(2)  If  the  jury  believe  from  the  evidence  that  on  the  26th 
day  of  September,  1895,  the  platform  of  defendant's  depot  at 
Wakenda  station  on  its  line  of  road  was  in  an  unsafe  condi- 
tion, and  out  of  repair,  because  of  a  crack  or  a  hole  in  said 
platform,  and  that  defendant  knew  of  the  existence  of  said 
crack  or  hole,  or  might  have  known  of  its  existence  by  the 
exercise  or  ordinary  care,  and  that  the  plaintiff  did  not  know 
of  its  existence,  and  if  the  jury  further  believe  from  the  evi- 
dence that  plaintiff  then  and  there,  while  attempting  to  get 
upon  defendant's  train  as  a  passenger  at  said  station,  and 
without  fault  on  her  part,  stepped  into  said  crack  or  hole, 
and  was  injured  thereby,  then  plaintiff  is  entitled  to  recover. 

**(3)  If  the  jury  find  for  the  plaintiff,  they  will  assess  her 
damages  at  such  sum,  not  exceeding  $5,000,  as  they  may 
believe  from  the  evidence  she  has  sustained  by  reason  of  the 
injuries  to  her  foot  and  ankle  resulting  from  the  injuries 
complained  of;  and  in  assessing  her  damages  the  jury  may 
take  into  consideration  any  evidence  in  the  case  as  to  any 
pain  and  suffering  resulting  from  said  injuries,  and  any 
evidence  as  to  the  character  and  extent  of  such  injury,  and 
any  evidence  as  to  any  expense  she  has  necessarily  incurred 
in  being  treated  for  said  injuries." 

The  jury  returned  a  verdict  in  favor  of  plaintiff,  assessing 
her  damages  at  $3,000,  and,  after  an  unsuccessful  motion  to 
set  the  sam^e  aside  and  for  a  new  trial,  defendant  appeals. 
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The  first  contention  is  that  the  demurrer  to  the  evideace 
should  have  been  sustained.  The  argument  is  that  as  the  act 
of  negligence  charged  is  that  there  was  a  hole  or  crack  in  the 
depot  platform  at  the  time  when,  and  the  place  where,  the 

plaintiff  got  upon  defendant's  train  in  which 
«SX^eS?r"'  her  foot  was  caught,  thus  inflicting  the  injury 
tion  for  Jury.        sucd  for,  and  as  the  evidence  showed  that  at  that 

time  the  depot  platform  where  plaintiff  got  upon 
the  train  was  in  first-class  condition,  with  no  holes  or  cracks 
in  it  large  enough  to  catch  a  person's  foot,  this  allegation 
was  disproved;  hence  plaintiff  failed  to  make  out  her  case. 
There  was  evidence,  however,  tending  to  support  the  allega- 
tion as  to  the  location  of  the  hole  or  crack  in  which  plaintiff 
got  her  foot,  at  or  near  the  place  where  she  got  upon  the  train, 
and  it  was  for  the  jury  to  determine,  under  the  evidence, 
whether  there  was  any  such  hole  or  crack  in  the  platform,  at 
or  near  enough  to  where  she  was,  in  approaching  and  getting 
on  the  train,  for  her  to  get  her  foot  in,  and  hurt.  It  was  not 
necessary  that  it  be  shown  with  absolute  certainty  the  exact 
location  of  the  hole  or  crack  in  the  platform,  but  it  was  sufl5- 
cient  if  it  existed,  and  by  reason  thereof  the  platform  was  not 
reasonably  safe,  and  that  she  got  her  foot  in  it,  while  attempt- 
ing to  get  on  the  train,  and  in  consequence  thereof  was  injured 
w^ithout  fault  or  negligence  upon  her  part.  The  jury,  in 
effect,  found  these  facts  in  favor  of  plaintiff,  and  their  verdict 
was  not  without  substantial  evidence  to  support  it. 

It  is  next  claimed  that  error  was  committed  in  permitting 
the  plaintiff  to  testify  with   respect  to   her   doctors*  bills. 

There  was  no  proof  that  she  had  ever  paid  her 
SSTsi^TdlM-**"     physicians  anything,  or  had  agreed  to  do  so, 

or  that  she  had  incurred  any  liability,  on 
account  of  such  services,  further  than  that  which  might  be 
implied  from  their  rendition.  In  Duke  z;.  Railroad  Co.,  99 
Mo.  347,  41  Am.  &  Eng.  R.  Cas.  221,  12  S.  W.  636,  it  was 
ruled  that  one  could  not,  in  an  action  for  personal  injuries, 
recover  for  expenses  incurred  **for  professional  services  of 
physicians"  in  the  absence  of  evidence  showing  the  amount 
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of  such  expenses,  or  that  any  were  ever  paid,  or  any  liability 
incurred  therefor.  So,  in  Smith  v.  Railway  Co.,  108  Mo. 
243,  18  S.  W.  971,  it  was  held  that  damages  will  not  be 
allowed  in  an  action  for  personal  injuries  for  medical  ser- 
vices, in  the  absence  of  evidence  as  to  their  value.  The 
same  rule  was  announced  in  the  recent  case  of  Morris  v^ 
Railway  Co.,  144  Mo.  500.46  S.  W.  170.  There  was  no 
evidence  whatever  in  the  case  in  hand  with  respect  to  the 
value  of  the  services  of  the  physicians. 

But  plaintiff  contends  that  this  evidence  was  competent,, 
as  far  as  it  went,  and  that,  if  these  expenses  had  not  been 
paid  by  plaintiff  or  liability  incurred  therefor  by  her,  it 
would  have  been  proper  for  defendant,  on  cross-examination,, 
to  draw  out  those  facts,  and  then  for  the  court  to  instruct 
the  jury,  at  the  request  of  defendant,  what  expenses  could  or 
could  not  be  recovered  for.  This  position  is  untenable,  and 
for  this  reason :  It  devolved  upon  plaintiff  to  make  out  her 
case,  and,  in  order  to  entitle  her  to  recover  for  medical  ser- 
vices rendered  her,  to  prove  their  value.  Otherwise,  how 
could  the  jury  form  any  conclusion  with  respect  thereto? 
In  every  case  it  devolves  upon  the  plaintiff  to  make  out  his 
case  by  proof,  and  until  he  does  so  the  defendant  can  remain 
passive  if  he  chooses  to  do  so,  as  defendant  did  in  fact  do  in 
regard  to  these  services.  The  statement  was  general  in  it& 
character,  and  clearly  inadmissible. 

The  first  instruction  given  in  behalf  of  plaintiff  is  criti- 
cised upon  the  ground  that  it  ignored  the  material  allegation 
in  the  petition,  and  authorized  a  recovery  by  plaintiff  upon  a 
cause  of  action  other  than  that  stated  in  the  pe-       ^   ^  »♦*    - 

'  Instructions* 

tition,  and  did  not  cover  the  whole  case.  The 
petition  seems  to  blend  two  causes  of  action, — that  is,  the 
negligence  of  defendant  in  failing  to  keep  its  depot  platform 
in  a  reasonably  safe  condition  for  the  safety  of  passengers, 
taking  or  departing  from  its  trains,  but  permitted  a  hole  or 
crack  to  remain  therein  which  rendered  it  dangerous,  after  it 
had  notice  thereof,  or  might  have  known  of  its  existence  by 
,  proper  care,   in  time  to  have   repaired  it,  in   consequence  of 
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which  plaintiff,  without  negligence  upon  her  part,  stepped 
with  her  foot  therein,  and  was  injured;  and  the  negligence 
of  defendant's  servants  in  pulling  her  foot  out  of  a  hole  in 
the  platform  into  which  she  had  stepped,  and  her  foot  become 
fastened,  while  approaching  the  train  for  the  purpose  of  tak- 
ing passage  thereon,  thereby  injuring  her,  etc.  But  where 
two  causes  of  action  are  thus  blended,  or  separately  stated, 
we  do  not  understand  that  the  instructions  must  cover  both 
causes,  or  surplus  allegations,  not  necessary  to  the  statement 
of  a  cause  of  action.  They  must,  however,  cover  the  allega- 
tions which  go  to  make  up  at  least  one  cause  of  action,  and 
the  other  may  be  disregarded  or  abandoned  by  the  plaintiff. 
The  instruction  under  consideration  covers  the  first  cause  of 
action,  and  is  not  bad  because  it  ignores  the  other.  In 
Haynes  v.  Town  of  Trenton,  108  Mo.  123,  18  S.  W.  1003, 
the  petition  charged  that,  by  reason  of  a  defective  sidewalk, 
plaintiff  was  precipitated  into  a  dangerous  excavation  along- 
side of  it,  and  fractured  his  leg,  and  the  evidence  supported 
this  state  of  facts,  and  no  other;  and  it  was  held  error  to  in- 
struct  the  jury  that  if  plaintiff  was  precipitated  or  fell  from 
said  sidewalk  onto  some  rock  in  the  street  he  could  recover, 
regardless  of  the  depth  of  the  hole  or  excavation,  or  whether 
there  was  in  fact  any  such  hole  or  excavation,  this  court 
holding  that  the  instruction  permitted  a  recovery  for  negli- 
gence neither  pleaded  nor  proved.  It  will  be  observed  that 
that  case  is  different  from  the  one  at  bar,  in  this  :  In  the 
case  in  hand,  the  allegations  of  negligence  with  respect  to  the 
unsafe  condition  of  the  platform  were  not  only  made,  but 
the  evidence  adduced  tended  to  prove  them  to  be  true,  while 
in  the  Haynes  Case  plaintiff  was  permitted  to  recover  for 
negligence  neither  pleaded  nor  proved.  So,  in  the  case  of 
Burger  v.  Railway  Co.,  112  Mo.  238,  20  S.  W.  439,  the  two 
negligent  acts  in  the  petition  were  not  independent  of  each 
other,  while  in  the  case  at  hand  they  were. 

The  second  instruction  given   on   the  part  of  plaintiff  is 
faulty,  in  that  it,  in  effect,  told  the  jury  that  plaintiff  was  en- 
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titled  to  recover  if  the  depot  platform  was  in  an  unsafe  con- 
dition and   out   of   repair,    in  consequence   of 
which    she  was    injured,    however    slight   the  ftJSS-'BS-eRs". 
defect  ma}'  have  been,  while   it  was   only   re-  ?oad®** °' ^*"" 
quired  of  defendant  that  it  keep  it  in  a  reasona- 
bly safe  condition  for  persons  using  it  for  the   purpose   for 
which  it  is  intended,  thus?  imposing  upon  defendant  a  greater 
burden  than  the  law  requires.     Hutch.  Carr.  (2d  Ed.)  521a; 
Kelly  V.  Railway  Co.,  112  N.  Y.  443,  20  N.   E.  383,  3  L.  R. 
A.  74  ;  Railroad  Co.  v,  Wilson,  63  111.  167. 

Plaintiff's  third  instruction  is  also  criticised  upon  the 
ground  that  it  furnished •  the  jury  no  guide  by  which  to  esti- 
mate the  damages  plaintiff  was  entitled  to  recover  in  the 
event  of  their  finding  for  her  ;  besides,  it  authorized  a  recov- 
ery for  medical  expenses  when  none  were  proven.  We  see 
no  objection  to  the  instruction,  except  that  part  of  it  which 
authorized  a  recovery  for  medical  expenses  ;  and  our  obser- 
vations with  respect  to  the  admission  of  evidence  upon  that 
question  apply  with  equal  force  to  the  instruction.  With  this 
exception,  the  instruction  is  good  as  far  as  it  goes,  and,  if 
defendant  desired  to  restrict  plaintiff's  right  to  the  damages 
that  she  was  entitled  to  recover  to  more  limited  bounds  than 
was  done  by  the  instruction,  it  should  have  asked  an  instruc- 
tion to  that  efiect.  Browning  v.  Railway  Co.,  124  Mo.  55, 
27  S.  W.  644;  Matthews  v.  Railway  Co.,  142  Mo.  645,  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  673,  44  S.  W.  802  ;  Barth  v. 
Railway  Co.,  142  Mo.  535,  10  Am.  &  Eng.  R.  Cas.,  N.  S., 
281,44  S.  W.  778. 

A  final  contention  is  that  the  judgment  should  be  reversed 
because  of  the  misconduct  of  one  of  the  counsel  for  plaintiff 
in  addressing  the  jury.     In  Evans  v.  Town  of  Trenton,  112 
Mo.  390,  20  S.  W.  614,  there  is  quoted  with  ap- 
proval the  following  from  Brown  v.  Swineford,     oSSSf"^^^ 
44  Wis.  282  :  "It  is  the  duty  of  counsel  to  make 
the  most  of  the  case  which  his  client  is  able  to  give  him ; 
but  counsel  is  out  of  his  duty  and  his  right,    and  outside  of 
the  principle  and  object  of  his  profession,  when  he  travels 
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out  of  his  client's  case,  and  assumes  to  supply  its  deficien- 
cies.*' While  it  appears  from  the  record  in  this  case  that 
counsel  went  beyond  the  legitimate  scope  of  all  argument » 
by  stating  and  commenting  on  facts  not  in  evidence,  we  are 
not  inclined  to  reverse  the  judgment  upon  that  ground  ;  but, 
as  the  judgment  will  be  reversed  upon  other  grounds,  it  is  to 
be  hoped  that,  upon  a  retrial  of  the  cause,  such  transgressions 
of  the  true  and  correct  rules  which  govern  legitimate  argu- 
ment of  counsel  to  a  jury  in  such  cases  should  not  be  indulged 
in.  For  these  considerations  we  reverse  the  judgment,  and 
remand  the  cause. 

Gantt,  p.  J.,  concurs.     Sherwood,  J.,  absent. 


Lake  Shore  &  M.  S.  Ry.  Co. 
State  of  Ohio  ex  rel,  Lawrence. 

{^Supreme  Court  of  the  United  States y  Feb,  20 ^  iSgg.) 

Constitutionality  of  State  Statute  Requiring  Trains  to  Stop  at  Sta- 
tions— Interstate  Commerce — Police  Powers.* — Section  3320,  Rev. 
St.  Ohio  1890  provides,  in  substance,  that  aU  railroad  .companies 
whose  roads  are  operated  within  the  state  shall  cause  three,  each 
way,  of  its  reg-ular  trains  carrying-  passengers,  if  so  many  are  run 
daily,  Sundays  excepted,  to  stop  at  all  stations,  cities,  or  villages  of 
over  3,000  inhabitants  for  a  time  sufficient  to  receive  and  let  off 
passengers ;  and  that  if  a  railroad  company,  or  any  agent  or  em- 
ployee thereof  is  chargeable  with  a  violation  of  such  provision,  such 
company,  agent  or  employee  shall  be  liable  to  a  forfeiture  of  not 
more  than  one  hundred  nor  less  than  twenty-five  dollars.  Ne/di 
that  such  statute  cannot  be  adjudged  repugnant  to  the  federal  con- 
stitution when  applied  to  trains  engaged  in  interstate  commerce, 
the  power  of  a  state  to  provide  in  such  manner  for  the  public  con- 

*See  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  People  e.r  rel.  Jett  (111.), 
14  Am.  &  Eng.  R.  Cas.,  N.  S.,  845,  and  tiotes,  p.  851. 
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venience  standing'  upon  the  same  ground  as  its  power  to  protect  the 
public  health,  the  public  morals,  or  the  public  safety. 

Same — Same — Same. — The  assumption  that  such  statute  was  not 
directed  against  interstate  commerce,  but  is  a  reasonable  provision 
for  the  public  convenience,  is  not  unwarranted. 

Same— Same— Same— Federal  Statute. — Such  statute  is  not  incon- 
sistent with  section  5258  of  the  Revised  Statutes  of  the  United  States, 
authorizing  every  steam  railroad  in  the  United  States  to  carry  all 
passengers,  troops,  etc.,  on  their  way  from  any  state  to  another 
state,  and  to  connect  with  roads  of  other  states  so  as  to  form  contin- 
uous lines  for  the  transportation  of  the  same  to  the  place  of  desti- 
nation, as  such  section  was  not  intended  to  interfere  with  the 
authority  of  a  state  to  enact  such  reg'ulations,  with  respect  at  least 
to  a  railroad  corporation  of  its  own  creation,  as  were  not  directed 
against  interstate  commerce,  but  which  only  incidently  or  remotely 
affected  such  commerce,  and  were  not  in  themselves  regulations  of 
interstate  commerce,  but  yrere  designed  reasonably  to  subserve  the 
convenience  of  the  puplic. 

Mr.  Justice  Shir  as,  Mr.  Justice  Brewer,  Mr.  Justice  White, 
and  Mr.  Justice  Peckham  dissenting. 

£)rroi^  by  defendant  to  the  State  of  Ohio  supreme  court. 
Affirmed. 

George  C.  Greene^  for  plaintiff  in  error. 
W,  H,  Polhamusy  for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  action  was  commenced  before  a  justice  of  the  peace  of 
the  county  of   Cuyahoga,  Ohio,  to  recover  the       _,     _  .  . 
penalty  prescribed  by  section  3320  of  the  Revised 
Statutes  of  that  state. 

That  section  is  a  part  of  a  chapter  relating  to  railroad 
companies,  and,  as  amended  by  the  act  of  April  13,  1889, 
provides  : 

**Each  company  shall  cause  three,  each  way,  of  its  regular 
trains  carrying  passengers,  if  so  many  are  run  daily,  Sundays 
excepted,  to  stop  at  a  station,  city  or  village,  containing  over 
three  thousand  inhabitants,  for  a  time  suflficient  to  receive 
and  let  off  passengers ;  if  a  company,  or  any  agent  or  employee 
thereof,  violate  or  cause  or  permit  to  be  violated,  this  pro- 
vision, such  company,  agent  or  employee  shall  be  liable  to  a 
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forfeiture  of  not  more  than  one  hundred  nor  less  than  twenty- 
five  dollars,  to  be  recovered  in  an  action  in  the  name  of  the 
state,  upon  the  complaint  of  any  person,  before  a  justice  of 
the  peace  of  the  county  in  which  the  violation  occurs,  for  the 
benefit  of  the  general  fund  of  the  county ;  and  in  all  cases  in 
which  a  forfeiture  occurs  under  the  provisions  of  this  section, 
the  company  whose  agent  or  employee  caused  or  permitted 
such  violation  shall  be  liable  for  the  amount  of  the  forfeiture, 
and  the  conductor  in  charge  of  such  train  shall  be  held  ^  prima 
facie^  to  have  caused  the  violation.*'  Laws  Ohio  1889,  vol. 
86,  p.  291 ;  Rev.  St.  Ohio  1890,  §  3320. 

The  case  was  removed  for  trial  into  the  court  of  common 
pleas  of  Cuyahoga  county,  in  which  a  judgment  was  rendered 
against  the  railroad  company  for  the  sum  of  $100.  Upon 
writ  of  error  to  the  circuit  court  of  that  county,* the  judgment 
was  affirmed,  and  the  judgment  of  the  latter  court  was  affirmed 
by  the  supreme  court  of  Ohio. 

The  facts  upon  which  the  case  was  determined  in  the  state 
court  were  as  follows : 

The  plaintiff,.  Lawrence,  is  a  resident  of  West  Cleveland,  a 
municipal  corporation  of  Ohio  having  more  than  3,000 
inhabitants. 

The  defendant  railway  company  is  a  corporation  organized 
under  the  respective  laws  of  Ohio,  New  York,  Pennsylvania, 
Indiana,  Michigan,  and  Illinois,  and  owns  and  operates  a 
railroad  located  partly  within  the  village  of  West  Cleveland. 
Its  line  extends  from  Chicago,  through  those  states,  to  Buf- 
falo. 

On  the  9th  day  of  October,  1890,  as  well  as  for  some  time 
prior  thereto  and  thereafter,  the  company  caused  to  run  daily 
both  ways  over  its  road,  within  the  limits  of  West  Cleveland, 
three  or  more  regular  trains  carrying  passengers;  and  on 
that  day  (which  was  not  Sunday)  it  did  not  stop  or  cause  to 
be  stopped  within  that  village  more  than  one  of  such  trains 
each  way  long  enough  to  receive  or  let  off  passengers. 

On  the  day  above  named,  and  after  that  date,  the  company 
was  engaged  in  carrying  both  passengers  and  freight  over  its 
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railroad  from  Chicago,  and  other  stations  in  Indiana  and 
Michip:an,  through  each  of  said  several  states,  to  and  into 
New  York,  Pennsylvania,  and  Ohio,  and  to  Buffalo,  and  from 
Buffalo,  through  said  states  to  Chicago.  It  did  not  on  that  day, 
nor  shortly  prior  thereto,  nor  up  to  the  commencement  of  the 
present  suit,  run  daily  both  ways  or  either  way,  over  said  road 
through  the  village  of  West  Cleveland,  three  regular  trains, 
nor  more  than  one  regular  train  each  way  carrying  passengers 
"which  were  not  engaged  in  interstate  commerce,  or  that  did 
not  have  upon  them  passengers  who  had  paid  through  fare, 
and  were  entitled  to  ride  in  said  trains  going  in  the  one  direc- 
tion from  the  city  of  Chicago'  to  the  city  of  Buffalo,  through 
the  states  of  Indiana,  Ohio,  and  Pennsylvania,  and  those 
going  the  other  direction  from  the  city  of  Buffalo,  *  *  * 
through  said  states,  to  the  city  of  Chicago." 

On  or  about  the  day  named,  the  company  operated  but 
one  regular  train  carrying  passengers  each  way  that  was  not 
engaged  in  carrying  such  through  passengers,  and  that  train 
did  stop  at  West  Cleveland  on  that  day  for  a  time  sufficient 
to  receive  and  let  off  passengers. 

The  through  trains  that  passed  westwardly  through  West 
Cleveland  on  the  9th  day  of  October,  1890,  were  a  limited 
express  train,  having  two  baggage  and  express  cars,  one 
passenger  coach,  and  three  sleepers,  from  New  York  to  Chi- 
cago; a  fast  mail  train,  having  five  mail  cars,  one  passenger 
coach,  and  one  sleeper,  from  New  York  to  Chicago;  and  a 
train  having  one  mail  car,  two  baggage  and  express  cars, 
four  passenger  coaches,  and  one  sleeper,  from  Cleveland  to 
Chicago.  The  trains  running  eastwardly  on  the  same  day 
through  West  Cleveland  were  a  limited  express  train,  having 
one  baggage  and  express  car,  and  three  sleepers,  from  Chicago 
to  New  York ;  a  train  having  one  baggage  and  express  car, 
three  passenger  coaches,  and  two  sleepers,  from  Chicago 
to  New  York;  a  train  having  one  mail  car,  two  baggage  and 
express  cars,  and  seven  passenger  coaches,  from  Chicago  to 
Buffalo;  and  a  train  having  three  mail  cars  and  ope  sleeper» 
from  Chicago  to  New  York. 
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The  average  time  required  to  stop  a  train  of  cars,  and 
receive  and  let  off  passengers,  is  three  minutes. 

The  number  of  villages  in  Ohio  containing  3,000  inhabi- 
tants through  which  the  above  trains  passed  on  the  day 
named  were  13. 

The  trial  court  found  as  a  conclusion  of  law  that,  within 
the  meaning  of  the  constitution  of  the  United  States,  the 
statute  of  Ohio  was  not  a  regulation  of  commerce  among  the 
states,  and  was  valid  until  congress  acted  upon  the  subject. 
This  general  view  was  affirmed  by  the  circuit  court  of  Cuya  - 
hoga  county,  and  by  the  supreme  court  of  Ohio. 

The  plaintiff  in  error  contends  that,  as  the  power  to  regu- 
late interstate  commerce  is  vested  in  congress,  the  statute  of 
Ohio,  in  its  application  to  trains  engaged  in  such  commerce, 
is  directly  repugnant  to  the  constitution  to  the  United 
States. 

In  support  of  this  contention,  it  insists  that  an  interstate 
railroad  carrier  has  the  right  to  start  its  train  at  any  point  in 
one  state,  and  pass  into  and  through  another  state,  without 
taking  up  or  setting  down  passengers  within  the  limits  of  the 
latter  state.  As  applied  to  the  present  case,  that  contention 
means  that  the  defendant  company,  although  an  Ohio  corpo- 
ration deriving  all  its  franchises  and  privileges  from  that 
state,  may,  if  it  so  wills,  deprive  the  people  along  its  line  in 
Ohio  of  the  benefits  of  interstate  communication  by  its  rail- 
road; in  short,  that  the  company,  if  it  saw  fit  to  do  so,  could, 
beyond  the  power  of  Ohio  to  prevent  it,  refuse  to  stop 
within  that  state  trains  that  started  from  points  beyond  its 
limits,  or  even  trains  starting  in  Ohio  destined  to  places  in 
other  states. 

In  the  argument  at  the  bar,  as  well  as  in  the  printed  brief 
of  counsel,  reference  was  made  to  the  numerous  cases  in  this 
court  adjudging  that  what  are  called  the  police  powers  of  the 
states  were  not  surrendered  to  the  general  government  when 
the  constitution  was  ordained,  but  remained  with  the  several 
states  of  the  Union.  And  it  was  asserted  with  much  confidence 
that,  while  regulations  adopted  by  competent  local  authority 
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in  order  to  protect  or  promote  the  public  health,  the  public 
morals,  or  the  public  safety  have  been  sustained  where  such 
regrulations  only  incidentally  affected  commerce  among  the 
states,  the  principles  announced  in  former  adjudications  con- 
demn, as  repugnant  to  the  constitution  of  the  United  States, 
all  local  regulations  that  affect  interstate  commerce  in  any 
degree  if  established  merely  to  subserve  the  public  conveni  • 
ence. 

One  of  the  cases  cited  in  support  of  this  position  is  Henn- 
in^ton  V.  Georgia,  163  U.  S.  299,  303,  308,  317.  4  Am.  & 
Eng.  R.  Cas.,  N.  S.,  488,  16  Sup.  Ct.  1086,  which  involved 
the  validity  of  a  statute  of  Georgia  providing  that,  **if  any 
freight  train  shall  be  run  on  any  railroad  in  this  state  on  the 
Sabbath  Day  (known  as  Sunday),  the  superintendent  of  such 
railroad  company,  or  the  ofi&cer  having  charge  of  the  busi- 
ness of  that  department  of  the  railroad,  shall  be  liable  for 
indictment  for  a  misdemeanor  in  each  county  through  which 
such  trains  shall  pass,  and  on  conviction  shall  be  punished  : 
*  *  *  provided,  always,  that  whenever  any  train  on  any 
railroad  in  this  state,  having  in  such  train  one  or  more  cars 
loaded  with  live  stock,  which  train  shall  be  delayed  beyond 
schedule  time,  shall  not  be  required  to  lay  over  on  the  line  of 
road  or  route  during  Sunday,  but  may  run  on  to  the  point 
where,  by  due  course  of  shipment  or  consignment,  the  next 
stock  pen  on  the  route  may  be,  where  said  animals  may  be 
fed  and  watered,  according  to  the  facilities  usually  afforded  for 
such  transportation.  And  it  shall  be  lawful  for  the  freight 
trains  on  the  different  railroads  in  this  state,  running  over  said 
roads  on  Saturday  night,  to  run  through  to  destination :  pro- 
vided, the  time  of  arrival,  according  to  the  schedule  by  which 
the  train  or  trains  started  on  the  trip,  shall  not  be  later  than 
eight  o'clock  on  Sunday  morning."  This  court  said  :  **The 
well-settled  rule  is  that  if  a  statute  purporting  to  have  been 
enacted  to  protect  the  public  health,  the  public  morals,  or  the 
public  safety  has  no  real  or  substantial  relation  to  those 
objects,  or  is  a  palpable  invasion  of  rights  secured  by  the 
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fundamental  law,  it  is  the  duty  of  courts  to  so  adjudge,  and 
thereby  give  effect  to  the  constitution.'* 

The  contention  in  that  case  was  that  the  running  of  rail- 
road cars  laden  with  interstate  freight  was  committed  exclu- 
sively to  the  control  and  supervision  of  the  national 
government;  and  that  although  congress  had  not  taken  any 
affirmative  action  upon  the  subject,  state  legislation  interrupt- 
ing interstate  commerce  even  for  a  limited  time  only, 
whatever  might  be  its  object,  and  however  essential  such 
legislation  might  be  for  the  comfort,  peace,  or  safety  of  the 
people  of  the  state,  was  a  regulation  of  interstate  commerce, 
forbidden  by  the  constitution  of  the  United  States. 

After  observing  that  the  argument  in  behalf  of  the  defend- 
ant rested  upon  the  erroneotis  assumption  that  the  statute  of 
Georgia  was  such  a  regulation  of  interstate  commerce  as  was 
forbidden  by  the  constitution  without  reference  to  affirmative 
action  by  congress,  and  not  merely  a  statute  enacted  by  the 
state  under  its  police  power,  and  which,  although  in  some 
degree  affecting  interstate  commerce,  did  not  go  beyond  the 
necessities  of  the  case,  and  therefore  was  valid,  at  least  until 
congress  intervened,  this  court,  upon  a  review  of  the  adjudged 
cases,  said  :  ** These  authorities  make  it  clear  that  the  legis- 
lative enactments  of  the  states,  passed  under  their  admitted 
police  powers,  and  having  a  real  relation  to  the  domestic 
peace,  order,  health,  and  safety  of  their  people,  but  which, 
by  their  necessary  operation,  affect  to  some  extent  or  for  a 
limited  time  the  conduct  of  commerce  among  the  states,  are 
yet  not  invalid  by  force  alone  of  the  grant  of  power  to 
congress  to  regulate  such  commerce,  and,  if  not  obnox- 
ious to  some  other  constitutional  provision  or  destructive 
of  some  right  secured  by  the  fundamental  law ,  are  to  b^ 
respected  in  the  courts  of  the  Union  until  they  are  superseded 
»and  displaced  by  some  act  of  congress  passed  in  execution  of 
the  power  granted  to  it  by  the  constitution.  Local  laws  of 
the  character  mentioned  have  their  source  in  the  powers 
which  the  states  reserved,  and  never  surrendered  to  congress, 
of  providing  for  the  public  health,  the  public  morals,  and  the 
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public  safety;  and  are  not,  within  the  meaning  of  the  con- 
stitution, and  considered  in  their  own  nature,  regulations  of 
interstate  commerce  simply  because,  for  a  limited  time  or 
to  a  limited  extent,  they  cover  the  field  occupied  by  those 
engaged  in  such  commerce.  The  statute  of  Georgia  is  not 
directed  against  interstate  commerce.  It  establishes  a  rule 
of  civil  conduct  applicable  alike  to  all  freight  trails,  domestic 
as  well  as  interstate.  It  applies  to  the  transportation  of 
interstate  freight  the  same  rule  precisely  that  it  applies  to 
the  transportation  of  domestic  freight.**  Again:  **We  are 
of  opinion  that  such  a  law,  although  in  a  limited  degree 
affecting  interstate  commerce,  is  not  for  that  reason  a  needless 
intrusion  upon  the  domain  of  federal  jurisdiction,  nor  strictly 
a  regulation  of  interstate  commerce,  but,  considered  in  its 
own  nature,  is  an  ordinary  police  regulation  designed  to 
secure  the  well-being  and  to  promote  the  general  welfare  of 
the  people  within  the  state  by  which  it  was  established,  and 
therefore  not  invalid  by  force  alone  of  the  constitution  of  the 
United  States.'' 

It  is  insisted  by  counsel  that  these  and  observations  to  the 
same  effect  in  different  cases  show  that  the  police  powers  of 
the  states,  when  exerted  with  reference  to  matters  more  or 
less  connected  with  interstate  commerce,  are  restricted  in 
their  exercise,  so  far  as  the  national  constitution  is  concerned, 
to  regulations  pertaining  to  the  health,  morals,  or  safety  of 
the  public,  and  do  not  embrace  regulations  designed  merely 
to  promote  the  public  convenience. 

This  is  an  erroneous  view  of  the  adjudications  of  this 
court.  While  cases  to  which  counsel  refer  involved  the 
validity  of  state  laws  having  reference  directly  to  the  public 
health,  the  public  morals,  or  the  public  safety,  in  no  one  of 
them  was  there  any  occasion  to  determine  whether  the  police 
powers  of  the  states  extended  to  regulations  incidentally 
affecting  interstate  commerce,  but  which  were  designed  only 
to  promote  the  public  convenience  or  the  general  welfare. 
There  are,  however,  numerous  decisions  by  this  court  to  the 
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effect  that  the  states  may  legislate  with  reference  simply  to 
the  public  convenience,  subject,  of  course,  to  the  condition 
that  such  legislation  be  not  inconsistent  with  the  national 
constitution,  nor  with  any  act  of  congress  passed  in  pursu- 
ance of  that  instrument,  nor  in  derogation  of  any  right 
granted  or  secured  by  it.  As  the  question  now  presented  is 
one  of  great  importance,  it  will  be  well  to  refer  to  some  cases 
of  the  latter  class. 

In  Oilman  v,  Philadelphia,  3  Wall.  713,  729,  which 
involved  the  v^alidity  of  a  state  enactment  authorizing  the 
construction  of  a  permanent  bridge  over  the  Schuylkill  river 
within  the  limits  of  Philadelphia,  and  which  bridge  in  fact 
interfered  with  the  use  of  the  river  by  vessels  of  a  certain 
size  which  had  been  long  accustomed  to  navigate  it,  the 
court  said  :  **It  must  not  be  forgotten  that  bridges,  which 
are  connecting  parts  of  turnpikes,  streets,  and  railroads,  are 
means  of  commercial  transportation,  as  well  as  navigable 
waters,  and  that  the  commerce  which  passes  over  a  bridge 
may  be  much  greater  than  would  ever  be  transported  on  the 
water  it  obstructs.  It  is  for  the  municipal  power  to  weigh 
the  considerations  which  belong  to  the  subject,  and  to 
decide  which  shall  be  preferred,  and  how  far  either  shall  be 
made  subservient  to  the  other.  The  states  have  always 
exercised  this  power,  and,  from  the  nature  and  objects  of  the 
two  systems  of  government,  they  must  always  continue  to 
exercise  it,  subject,  however,  in  all  cases,  to  the  paramount 
authority  of  congress,  whenever  the  power  of  the  states 
shall  be  exerted  within  the  sphere  of  the  commercial  power 
which  belongs  to  the  nation.'* 

So,  in  Pound  v.  Turck,  95  U.  S,  459,  464,  which  was  a 
case  where  obstructions — piers  and  booms — had  been  placed 
under  the  authority  of  the  state  of  Wisconsin  in  the 
Chippewa  river,  one  of  the  navigable  waters  of  the  United 
States,  it  was  said  :  ** There  are  within  the  state  of  Wiscon- 
sin, and  perhaps  other  states,  many  small  streams  navigable 
for  a  short  distance  from  their  mouths  in  one  of  the  great 
rivers   of  the   country,   by   steamboats,   but  whose  greatest 
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value  in  water  carriage  is  as  outlets  to  saw  logs,  sawed 
lumber,  coal,  salt,  etc.  In  order  to  develop  their  greatest 
utility  in  that  regard,  it  is  often  essential  that  such  structures 
as  dams,  booms,  piers,  etc.,  should  be  used,  which  are 
substantial  obstructions  to  general  navigation,  and  more  or 
less  so  to  rafts  and  barges.  But  to  the  legislature  of  the 
state  may  be  most  appropriately  confided  the  authority  to 
authorize  these  structures  where  their  use  will  do  more  good 
than  harm,  and  to  impose  such  regulations  and  limitations 
in  their  construction  and  use  as  will  best  reconcile  and 
accommodate  the  interest  of  all  concerned  in  the  matter. 
And,  since  the  doctrine  we  have  deduced  from  the  cases 
recognizes  the  right  of  congress  to  interfere  and  control  the 
matter  whenever  it  may  deem  it  necessary  to  do  so,  the 
exercise  of  this  limited  power  may  all  the  more  safely  be 
confided  to  the  local  legislatures." 

The  same  principles  were  announced  in  Escanaba  &  L. 
M.  Transp.  Co.  v.  City  of  Chicago,  107  U.  S.  678,  683,  2 
Sup.  Ct.  185.  That  case  involved  the  validity  of  a  certain 
local  ordinance  regulating  the  opening  and  closing  of  bridges 
over  the  Chicago  river  within  the  limits  of  the  city  of  Chicago. 
That  ordinance  required  the  bridges  to  be  closed  at  certain 
hours  of  the  day,  so  as  not  to  obstruct  the  passage  over  them 
of  vast  numbers  of  operatives  and  other  people  going  to  and 
from  their  respective  places  of  business.  It  was  conceded  that, 
by  the  closing  of  the  bridges  at  those  hours,  vessels  were  ob- 
structed in  their  use  of  the  river.  This  court  in  that  case  said: 
"The  Chicago  river  and  its  branches  must  therefore  be  deemed 
navigable  waters  of  the  United  States,  over  which  congress, 
under  its  commercial  power,  may  exercise  control  to  the 
extent  necessary  to  protect,  preserve,  and  improve  their  free 
navigation.  But  the  states  have  full  power  to  regulate, 
within  their  limits,  matters  of  internal  police,  including  in 
that  general  designation  whatever  will  promote  the  peace, 
comfort,  convenience,  and  prosperity  of  their  people.  This 
power  embraces  the  construction  of  roads,  canals,  and 
bridges,   and  the  establishment  of  ferries;  audit  can  gen- 
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erally  be  exercised  more  wisely  by  the  states  than  by  a 
distant  authority.  They  are  the  first  to  see  the  importance 
of  such  means  of  internal  communication,  and  are  more 
deeply  concerned  than  others  in  their  wise  management. 
Illinois  is  more  immediately  affected  by  the  bridges  over  the 
Chicago  river  and  its  branches  than  any  other  state,  and  is 
more  directly  concerned  for  the  prosperity  of  the  city  of 
Chicago,  for  the  convenience  and  comfort  of  its  inhabitants, 
and  the  growth  of  its  commerce.  And  nowhere  could  the 
power  to  control  the  bridges  in  that  city,  their  construction, 
form,  and  strength,  and  the  size  of  their  draws,  and  the 
manner  and  times  of  using  them,  be  better  vested  than  with 
the  state,  or*  the  authorities  of  the  city  upon  whom  it  has 
devolved  that  duty.  When  its  power  is  exercised  so  as  to 
unnecessarily  obstruct  the  navigation  of  the  river  or  its 
branches,  congress  may  interfere  and  remove  the  obstruction. 
If  the  power  of  the  state  and  that  of  the  federal  government 
come  in  conflict,  the  latter  must  control,  and  the  former 
yield.  This  necessarily  follows  from  the  position  given  by 
the  constitution  to  legislation  in  pursuance  of  it,  as  the 
supreme  law  of  the  land.  But,  until  congress  acts  on  the 
subject,  the  power  of  the  state  over  bridges  across  its  navigable 
streams  is  plenary."  It  was  consequently  adjudged  that  the 
city  ordinance  was  not  to  be  deemed  such  a  regulation  of 
interstate  commerce  as,  in  the  absence  of  national  legislation, 
should  be  deemed  invalid. 

In  Cardwell  v.  Bridge  Co.,  113  U.  S.  205.  208,  5  Sup.  Ct. 
423,  it  was  held  that  a  statute  of  California  authorizing  a 
bridge  without  a  draw  or  opening  for  the  passage  of  vessels 
to  be  constructed  over  a  navigable  water  of  the  United  States 
within  that  state  was  not,  in  the  absence  of  legislation  by 
congress,  to  be  deemed  repugnant  to  the  commerce  clause  of 
the  constitution.  The  court,  referring  to  prior  cases,  said  : 
**In  these  cases  the  control  of  congress  over  navigable  waters 
within  the  states,  so  as  to  preserve  their  free  navigation 
under  the  commercial  clause  of  the  constitution,  the  power 
of  the  states  within  which  they  lie  to  authorize  the  construe- 
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lion  of  bridges  over  them  until  congress  intervenes  and 
supersedes  their  authority,  and  the  right  of  private  parties 
to  interfere  with  their  construction  or  continuance,  have  been 
fully  considered,  and  we  are  entirely  satisfied  with  the 
soundness  of  the  conclusions  reached.  They  recognize  the 
full  power  of  the  states  to  regulate  within  their  limits  matters 
of  internal  police,  which  embraces,  among  other  things,  the 
construction,  repair,  and  maintenance  of  roads  and  bridges, 
and  the  establishmeat  of  ferries ;  that  the  states  are  more 
likely  to  appreciate  the  importance  of  these  means  of  internal 
communication,  and  to  provide  for  their  proper  management, 
than  a  government  at  a  distance;  and  that,  as  to  bridges 
over  navigable  streams,  their  power  is  subordinate  to  that  of 
congress,  as  an  act  of  the  latter  body  is,  by  the  constitution, 
made  the  supreme  law  of  the  land;  but  that  until  congress 
acts  on  the  subject  their  power  is  plenary.  When  congress 
acts  directly  with  reference  to  the  bridges  authorized  bythe 
state,  its  will  must  control  so  far  as  may  be  necessary  to 
secure  the  free  navigation  of  the  streams.*'  The  doctrines  of 
this  case  were  reaffirmed  in  Huse  v.  Glover,  119  U.  S.  543, 
7  Sup,  Ct.  313. 

In  Telegraph  Co.  v,  James,  162  U.  S.  650,  662,  16  Sup.  Ct. 
934,  the  question  was  presented  whether  a  state  enactment 
requiring  telegraph  companies  with  lines  of  wires  wholly  or 
partly  within  the  state  to  receive  telegrams,  and,  on  payment 
of  the  charges  thereon,  to  deliver  them  with  due  diligence, 
was  not  a  regulation  of  interstate  commerce,  when  applied 
to  interstate  telegrams.  We  held  that  such  enactments  did 
not  in  any  just  sense  regulate  interstate  commerce.  It  was 
said  in  that  case:  '* While  it  is  vitally  important  that 
commerce  between  the  states  should  be  unembarrassed  by 
vexatious  state  regulations  regarding  it,  yet,  on  the  other 
hand,  there  are  many  occasions  where  the  police  power  of  the 
state  can  be  properly  exercised  to  insure  a  faithful  and 
prompt  performance  of  duty  within  the  limits  of  the  state 
upon  the  part  of  those  who  are  engaged  in  interstate  com- 
merce.    We  think  the  statute  in  question  is  one  of  that  class, 
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and,  in  the  absence  of  any  legislation  by  congress,  the  statute 
is  a  valid  exercise  of  the  power  of  the  state  over  the  subject." 

So,  in  Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson  Tobacco 
Co.,  169  U.  S.  311,  315,  18  Sup.  Ct.  335,  it  was  adjudged 
that  a  statute  of  Virginia  defining  the  obligations  of  carriers 
who  accepted  for  transportation  anything  directed  to  points 
of  destination  beyond  the  termini  of  their  own  lines  or  routes 
was  not,  in  its  application  to  interstate  business,  a  regulation 
of  interstate  commerce,  within  the  meaning  of  the  constitu- 
tion. This  court  said:  **0f  course,  in  a  latitudinarian 
sense,  any  restriction  as  to  the  evidence  of  a  contract,  relat- 
ing to  interstate  commerce,  may  be  said  to  be  a  limitation 
on  the  contract  itself.  But  this  remote  effect,  resulting  from 
the  lawful  exercise  by  a  state  of  its  power  to  determine  the 
form  in  which  contracts  may  be  proven,  does  not  amount  to 
a  regulation  of  interstate  commerce."  And  the  court  cited 
in  support  of  its  conclusion  the  case  of  Railway  Co.  v. 
Solan,  169  U.S.  133,  137,  18  Sup.  Ct.  289,  which  involved 
the  validity  of  state  regulations  as  to  the  liability  of  carriers 
of  passengers,  and  in  which  it  was  said  :  **They  are  not  in 
themselves  regulations  of  interstate  commerce,  although  they 
control  in  some  degree  the  conduct  and  liability  of  those  en- 
gaged in  such  commerce.  So  long  as  congress  has  not  legis- 
lated upon  the  particular  subject,  they  are  rather  to  be  regarded 
as  legislation  in  aid  of  such  commerce,  and  as  a  rightful 
exercise  of  the  police  power  of  the  state  to  regulate  the 
relative  rights  and  duties  of  all  persons  and  corporations 
within  its  limits. 

Now,  it  is  evident  that  these  cases  had  no  reference  to  the 
health,  morals,  or  safety  of  the  people  of  the  state,  but  only 
to  the  public  convenience.  They  recognized  the  fundamental 
principle  that,  outside  of  the  field  directly  occupied  by  the 
general  government  under  the  powers  granted  to  it  by  the 
constitution,  all  questions  arising  within  a  state  that  relate 
to  its  internal  order,  or  that  involve  the  public  convenience 
or  the  general  good,  are  primarily  for  the  determination  of 
the  state,  and  that  its  legislative  enactments  relating  to  those 
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subjects,  and  which  are  not  inconsistent  with  the  state  con- 
stitution, are  to  be  respected  and  enforced  in  .the  courts  of 
the  Union  if  they  do  not  by  their  operation  directly  entrench 
upon  the  authority  of  the  United  States,  or  violate  some  right 
protected  by  the  national  constitution.  The  power  here 
referred  to  is — to  use  the  words  of  Chief  Justice  Shaw — 
the  power  **to  make,  ordain,  and  establish  all  manner  of 
wholesome  and  reasonable  laws,  statutes,  and  ordinances, 
either  with  penalties  or  without,  not  repugnant  to  the  con- 
stitution, as  they  shall  judge  to-be  for  the  good  and  welfare 
of  the  commonwealth  and  of  the  subjects  of  the  same.*' 
Com.  V,  Alger,  7  Cash.  53,  85.  Mr.  Cooley  well  said :  **It 
cannot  be  doubted  that  there  is  ample  power  in  the  legislative 
department  of  the  state  to  adopt  all  necessary  legislation  for 
the  purpose  of  enforcing  the  obligations  of  railway  companies 
as  carriers  of  persons  and  goods  to  accommodate  the  public 
impartially,  and  to  make  every  reasonable  provision  for 
carrying  with  safety  and  expedition.'*  Cooley,  Const.  Lim. 
(6th  Ed.)  p.  715.  It  may  be  that  such  legislation  is  not 
within  the  ** police  power"  of  a  state,  as  those  words  have 
been  sometimes^  although  inaccurately,  used.  But,  in  our 
opinion,  the  power,  whether  called  **police,"  * 'governmental," 
or  ** legislative,"  exists  in  each  state,  by  appropriate  enact- 
ments not  forbidden  by  its  own  constitution  or  by  the 
constitution  of  the  United  States,  to  regulate  the  relative 
rights  and  duties  of  all  persons  and  corporations  within  its 
jurisdiction,  and  therefore  to  provide  for  the  public  conven- 
ience and  the  public  good.  This  power  in  the  states  is 
entirely  distinct  from  any  power  granted  to  the  general 
government,  although,  when  exercised,  it  may  sometimes 
reach  subjects  over  which  national  legislation  can  be  consti- 
tutionally extended.  When  congress  acts  with  reference  to 
a  matter  confided  to  it  by  the  constitution,  then  its  statutes 
displace  all  conflicting  local  regulations  touching  that  matter, 
although  such  regulations  may  have  been  established  in 
pursuance  of  a  power  not  surrendered  by  the  states  to  the 
general   government.     Gibbons  v,    Ogden,  9  Wheat.  1,  210; 
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Sinnot   v.   Davenport,    22  How.    227,   243;  Railway  Co.    v. 
Haber,  169  U..  S.  613,  626,  18  Sup.  Ct.  488. 

It  is  not  contended  that  the  statute  in  question  is  repugnant 
to  the  constitution  of  the  United  States  when  applied  to 
railroad  trains  carrying  passengers  between  points  within 
th«  state  of  Ohio.  But  the  contention  is  that  to  require 
railroad  companies,  even  those  organized  under  the  laws  of 
Ohio,  to  stop  their  trains  or  any  of  them  carrying  interstate 
passengers  at  a  particular  place  or  places  in  the  state  for  a 
reasonable  time,  so  directly  affects  commerce  among  the 
states  as  to  bring  the  statute,  whether  congress  has  acted  or 
not  on  the  same  subject,  into  coniflict  with  the  grant  in  the 
constitution  of  power  to  regulate  such  commerce.  That 
such  a  regulation  may  be  in  itself  reasonable,  and  may 
promote  the  public  convenience  or  subserve  the  general 
welfare,  is,  according  to  the  argument  made  before  us,  of  no 
consequence  whatever;  for,  it  is  said,  a  state  regulation 
which  to  any  extent  or  for  a  limited  time  only  interrupts  the 
absolute,  continuous  freedom  of  interstate  commerce  is  for- 
bidden by  the  constitution,  although  congress  has  not 
legislated  upon  the  particular  subject  covered  by  the  state 
enactment.  If  these  broad  propositions  are  approved,  it  will 
be  difficult  to  sustain  the  numerous  judgments  of  this  court 
upholding  local  regulations  which  in  some  degree  or  only 
incidentally  affected  commerce  among  the  states,  but  which 
were  adjudged  not  to  be  in  themselves  regulations  of  inter- 
state commerce,  but  within  the  police  powers  of  the  states 
and  to  be  respected  so  long  as  congress  did  not  itself  cover 
the  subject  by  legislation.  Cooley  v.  Board,  12  How.  299, 
320;  Sherlock  v.  Ailing,  93  U.  S.  99,  104;  Morgan's  Louis- 
iana &  T.  R.  R.  &  S.  S.  Co.  V.  Louisiana  Board  of  Health, 
118  U.  S.  455,  463,  6  Sup.  Ct.  1114 ;  Smith  v.  Alabama,  124 
U.  S.  465,  33  Am.  &  Eng.  R,  Cas.  425,  8  Sup.  Ct.  564; 
Nashville,  C.  &  St.  L.  Ry.  Co.  v,  Alabama,  128  U.  S,  96,  100, 
38  Am.  &  Eng.  R.  Cas.  1,  9  Sup.  Ct.  28;  Hennington  z;. 
Georgia,  above  cited;  Railway  Co.  z/.  Haber,  above  cited; 
and  New  York,  N.  H.  &  H.  R.  Co.  v.  New  York,  165  U.  S. 
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628,  631,  632.  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  172,  17  Sup. 
Ct.  418, — were  all  cases,  involving  state  regulations  more  or 
less  affecting  interstate  or  foreign  commerce,  but  which  were 
sustained  upon  the  ground  that  they  were  not  directed  against 
nor  were  direct  burdens  upon  interstate  or  foreign  commerce, 
and  having  been  enacted  only  to  protect  the  public  safety, 
the  public  health,  or  th'e  public  morals,  and  having  a  real, 
substantial  relation  to  the  public  ends  intended  to  be  accom- 
plished thereby,  were  not  to  be  deemed  absolutely  forbidden 
because  of  the  mere  grant  of  power  to  congress  to  regulate 
interstate  and  foreign  commerce,  but  to  be  regarded  as  only 
incidentally  affecting  such  commerce,  and  valid  until  super- 
seded by  legislation  of  congress  on  the  same  subject. 

In  the  case  last  cited  (New  York,  N.  H.  &  H.  R.  Co.  v. 
New  York)  the  question  was  as  to  the  validity,  when  applied 
to  interstate  railroad  trains,  of  a  statute  of  New  York  for- 
bidding the  heating  of  passenger  cars  in  a  particular  mode. 
This  court  said:  ** According  to  numerous  decisions  of  this 
court  sustaining  the  validity  of  state  regulations  enacted 
under  the  police  powers  of  the  state,  and  which  incidentally 
affected  commerce  among  the  states  and  with  foreign  nations, 
it  was  clearly  competent  for  the  state  of  New  York,  in  the 
absence  of  national  legislation  covering  the  subject,  to  forbid, 
under  penalties, .  the  heating  of  passenger  cars  in  that  state 
by  stoves  or  furnaces  kept  inside  the  cars  or  suspended 
therefrom,  although  such  cars  may  be  employed  in  interstate 
commerce.  While  the  laws  of  the  states  must  yield  to  acts 
of  congress  passed  in  execution  of  the  powers  conferred  upon 
it  by  the  constitution  (Gibbons  v.  Ogden,  9  Wheat.  1,  211), 
the  mere  grant  to  congress  of  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  states  did  not,  of  itself 
and  without  legislation  by  congress,  impair  the  authority 
of  the  states  to  establish  such  reasonable  regulations  as  were 
appropriate  for  the  protection  of  the  health,  the  lives,  and 
the  safety  of  their  people.  The  statute  in  question  had  for 
its  object  to  protect  all  persons  traveling  in  the  state  of  New 
York   on   passengers   cars   moved  by   the   agency  of  steam 
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against  the  perils  attending  a  particular  mode  of  heating  such 
cars.  *  *  *  The  statute  in  question  is  not  directed 
against  interstate  commerce.  Nor  is  it,  within  the 
necessary  meaning  of  the  constitution,  a  regulation  of 
commerce,  although  it  controls  in  some  degree  the  conduct  of 
those  engaged  in  such  commerce.  So  far  as  it  may  affect 
interstate  commerce,  it  is  to  be  regained  as  legislation  in  aid 
of  commerce,  and  enacted  under  the  power  remaining  with 
the  state  to  regulate  the  relative  rights  and  duties  of  all 
persons  and  corporations  within  its  limits.  Until  displaced 
by  such  national  legislation  as  congress  may  rightfully 
establish  under  its  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states,  the  validity  of  the 
statute,  so  far  as  the  commerce  clause  of  the  constitution  of 
the  United  States  is  concerned,  cannot  be  questioned.** 

Consistently  with  these  doctrines,  it  cannot  be  adjudged 
that  the  Ohio  statute  is   unconstitutional.     The  power  of  the 

state,  by  appropriate  legislation,  to  provide  for 
Sf  8t?£*BtSS^'^  the  public   convenience,  stands   upon   the  same 

SeQulrln?  Trains  -i  •      «  -^  t_  •    ^ 

-iSterauifeoSS^  ground  precisely  as  its  power  by  appropriate 
pi?I^^''"*^°°'    legislation  to   protect   the   public   health;    the 

public  morals,  or  the  public  safety.  Whether 
legislation  of  either  kind  is  inconsistent  with  any  power 
granted  to  the  general  government  is  to  be  determined  by  the 
same  rules. 

In  what  has  been  said,  we  have  assumed  that  the  statute 
is  not  in  itself,  unreasonable;  that  is,  it  has  appropriate 
relation  to  the  public  convenience,  does  not  go  beyond  the 
necessities  of  the  case,  and  is  not  directed  against  interstate 
commerce.  In  Railroad  Co.  v.  Husen,  95  U.  S.  465,  473, 
reference  was  made  to  some  decisions  of  state  courts  in 
relation  to  statutes  prohibiting  the  introduction  into  a  state 
of  cattle  having  infectious  diseases,  and  in  which  it  was 
contended  that  it  was  for  the  legislature,  and  not  for  the 
courts,  to  determine  whether  such  legislation  went  beyond 
the  danger  to  be  apprehended,  and  was  therefore  something 
more  than  the  exertion  of  the  police  power.     This  court  said 
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that  it  could  not  concur  in  that  view ;  that,  as  the  police 
power  of  a  state  cannot  obstruct  either  foreign  or  interstate 
commerce  **beyond  the  necessity  for  its  exercise,"  it  was  the 
duty  of  the  courts  to  guard  vigilantly  against  ''needless 
intrusion"  upon  the  field  committed  by  the  constitution  to 
congress.  As  the  cases  above  cited  show,  and  as  appears 
from  other  cases,  the  reasonableness  or  unreasonableness  of 
a  state  enactment  is  always  an  element  in  the  general  inquiry 
by  the  court  whether  such  legislation  encroaches  upon 
national  authority,  or  is  to  be  deemed  a  legitimate  exertion 
of  the  power  of  the  state  to  protect  the  public  interests  or 
promote  the  public  convenience. 

In  our  judgment,  the  assumption  that  the  statute  of  Ohio 
was  not  directed  against  interstate  commerce,  but  is  a  rea- 
sonable provision  for  the  public  convenience, 
is  not  unwarranted.  The  requirement  that  a  SISST*'*"*" 
railroad  company  whose  road  is  operated 
within  the  state  shall  cause  three  each  way  of  its  regular  trains 
carrying  passengers,  if  so  many  are  run  daily,  Sundays 
excepted,  to  stop  at  any  station,  city,  or  village  of  3,000 
inhabitants  for  a  time  suflBcient  to  receive  and  let  off  passen- 
gers, so  far  from  being  unreasonable,  will  greatly  subserve 
the  public  convenience.  The  statute  does  not  stand  in  the 
way  of  the  railroad  company  running  as  many  trains  as  it 
may  choose  between  Chicago  and  Buffalo,  without  stopping  at 
intermediate  points,  or  only  at  very  large  cities  on  the  route, 
if,  in  the  contingency  named  in  the  statute,  the  required 
number  of  trains  stop  at  each  place  containing  3,000  inhabi- 
tants long  enough  to  receive  and  let  off  passengers.  It 
seems  from  the  evidence  that  the  average  time  required  to 
stop  a  train  and  receive  and  let  off  passengers  is  only  three 
minutes.  Certainly,  the  state  of  Ohio  did  not  endow  the 
plaintiff  in  error  with  the  rights  of  a  corporation  for  the  purpose 
simply  of  subserving  the  convenience  of  passengers  travel- 
ing through  the  state  between  points  outside  of  its  territory. 
'*The  question  is  no  longer  an  open  one,"  this  court  said  in 
Cherokee  Nation  2/.  Southern  Kan.  Ry.  Co.,  135  U.  S.  641,657, 
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ity  to   maintain  a    public   highway   within   the  limits  of  the 
state. 

It  has  been  suggested  that  the  conclusion  reached  by  us  is 
not  in  accord  with  Hall  v,  De  Cuir,  95  U.  S.  485,  488,  Wa- 
bash, St.  L.  &  P.  Ry.  Co.  V.  Illinois,  118  U.  S.  556,  26  Am . 
&  Eng.  R.  Cas.  1,  7  Sup.  Ct.  4,  and  Illinois  Cent.  R.  Co.  v. 
Illinois,  163  U.  S.  142,  153,  154,  4  Am.  &  Eng.  R.  Cas.,  N. 
S.,  354,  16  Sup.  Ct.  1096,  in  each  of  which  cases  certain 
state  enactments  were  adjudged  to  be  inconsistent  with  the 
grant  of  power  to  congress  to  regulate  commerce  among  the 
states. 

In  Hall  V,  De  Cuir  a  statute  of  Louisiana  relating  to  car- 
riers of  passengers  within  that  state,  and  which  prohibited 
any  discrimination  against  passengers  on  account  of  race  or 
color,  was  held — looking  at  its  necessary  operation — to  be  a 
regulation  of  and  a  direct  burden  on  commerce  among  the 
states,  and  therefore  unconstitutional.  The  defendant,  who 
was  sued  for  damages  on  account  of  an  alleged  violation  of 
that  statute,  was  the  master  and  owner  of  a  steamboat  en- 
rolled and  licensed  under  the  laws  of  the  United  States  for 
the  coasting  trade,  and  plying  as  a  regular  packet  for  the 
transportation  of  freight  and  passengers  between  New 
Orleans,  La.,  and  Vicksburg,  Miss.,  touching  at  the  inter- 
mediate landings  both  within  and  without  Louisiana,  as  occa- 
sion required.  He  insisted  that  it  was  void  as  to  him 
because  it  directly  regulated  or  burdened  interstate  business. 
The  court  distinctly  recognized  the  principle  upon  which  we 
proceed  in  the  present  case, — that  state  legislation  relating 
to  commerce  is  not  to  be  deemed  a  regulation  of  interstate 
commerce  simply  because  it  may  to  some  extent  or  under 
some  circumstances  affeqt  such  commerce.  But,  speaking  by 
Chief  Justice  Waite,  it  said  :  **  We  think  it  may  be  safely 
said  that  state  legislation  which  seeks  to  impose  a  direct  bur- 
den upon  interstate  commerce,  or  to  interfere  directly  with  its 
freedom,  does  encroach  upon  the  exclusive  power  of  congress. 
The  statute  now  under  consideration,  in  our  opinion,  occupies 
that  position.     It  does  not  act  upon  the  business  through  the 
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local  instruments  to  be  employed  after  coming  within  the  state, 
but  directly  upon  the  business  as  it  comes  into  the  state  from 
without  or  goes  out  from  within.     While  it  purports  only  to 
control  the  carrier  when  engaged  within  the  state,  it  must  nec- 
essarily influence  his  conduct  to  some  extent  in  the  manage- 
ment  of  his  business   throughout  his  entire  voyage.     His 
disposition  of  passengers  taken  up  and  put  down  within  the 
state,  or  taken  up  within  to  be  carried  without,  cannot  but 
affect   in   a   greater  or  less  degree  those  taken  up  without 
and   brought  within,  and    sometimes    those  taken   up   and 
put  down  without.     A  passenger  in  the  cabin  set  apart  for 
the   use  of  whites  without   the  state   must,  when  the  boat 
comes  within,  share  the  accommodations  of  that  cabin  with  • 
such  colored  persons  as  may  come  on  board  afterwards,  if 
the  law  is  enforced.     It  was  to  meet  just  such  a  case  that 
the  commercial  clause  in  the  constitution  was  adopted.     The 
river  Mississippi  passes  through  or  along  the  borders  of  10 
different  states,  and  its  tributaries  reach  many  more.  *    *    * 
No  carrier  of   passengers   can   conduct    his   business  with 
satisfaction  to  himself ,  or  comfort  to  those  employing  him, 
if  on  one  side  of  a  state  line  his  passengers,   both  white  and 
colored,  must  be  permitted  to  occupy  the  same  cabin,  and 
on  the  other  be  kept  separate.    Uniformity  in  the  regulations 
by  which  he  is  to  be  governed  from  one  end  to  the  other 
of  his  route  is  a  necessity  in  his  business;  and,  to  secure  it, 
congress,   which  is  untrammeled  by  state   lines,  has  been 
invested  with  the  exclusive  legislative  power  of  determining 
what  such  regulations   shall   be.      If   this   statute  can   be 
enforced  against  those  engaged    in  interstate  commerce,  it 
may  be  as  well  against  those  engaged  in  foreign ;  and  the 
master  of  a  ship  clearing  from  New  Orleans  for  Liverpool, 
having  passengers  on  board,  would  be  compelled  to  carry 
all,  white  and  colored,  in  the  same  cabin  during  his  passage 
down   the  river,    or   be   subject  to  an  action   for   damages, 
'exemplary  as  well  as  actual,*  by  any  one  who  felt  himself 
aggrieved  because  he  had  been  excluded  on  account  of  his 
color.**     The  import  of  that  decision  is  that,  in  the  absence 
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of  legislation  by  congress,  a  state  enactment  may  so  directly 
and  materially  burden  interstate  commerce  as  to  be  in  itself 
a  regulation  of  such  commerce.  We  cannot  perceive  that 
there  is  any  conflict  between  the  decision  in  that  case  and 
that  now  made.  The  Louisiana  statute,  as  interpreted  by 
the  court,  embraced  every  passenger  carrier  coming  into  the 
state.  The  Ohio  statute  does  not  interfere  at  all  with  the 
management  of  the  defendant's  trains  outside  of  the  state, 
nor  does  it  apply  to  all  its  trains  coming  into  the  state.  It 
relates  only  to  the  stopping  of  a  given  number  of  its  trains 
within  the  state  at  certain  points,  and  then  only  long  enough 
to  receive  and  let  off  passengers.  It  so  manifestly  subserves 
the  public  convenience,  and  is  in  itself  so  just  and  reason- 
able, as  wholly  to  preclude  the  idea  that  it  was,  as  the 
Louisiana  statute  was  declared  to  be,  a  direct  burden  upon 
interstate  commerce,  or  a  direct  interference  with  its  freedom. 
The  judgment  in  Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Illinois 
is  entirely  consistent  with  the  views  herein  expressed.  A 
statute  of  Illinois  was  construed  by  the  supreme  court  of 
that  state  as  prescribing  rates  not  simply  for  railroad  trans- 
portation beginning  and  ending  within  Illinois,  but  for 
transportation  between  points  in  Illinois  and  points  in  other 
states  under  contracts  for  continuous  service  covering 
the  entire  route  through  several  states.  Referring  to  the 
principle  contained  in  the  statute,  this  court  held  that,  if 
restricted  to  transportation  beginning  and  ending  within  the 
limits  of  the  state,  it  might  be  very  just  and  equitable,  but 
that  it  could  not  be  applied  to  transportation  through  an 
entire  series  of  states  without  imposing  a  direct  burden  upon 
interstate  commerce  forbidden  by  the  constitution.  In  the 
case  before  us  there  is  no  attempt  upon  the  part  of  Ohio  to 
regulate  the  movement  of  the  defendant  company's  interstate 
trains  throughout  the  whole  route  traversed  by  them.  It 
applies  only  to  the  movement  of  trains  while  within  the  state, 
and  to  the  extent  simply  of  requiring  a  given  number,  if  so 
many  are  daily  run,  to  stop  at  certain  places  long  enough  to 
receive  and  let  off  passengers. 
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Nor  is  Illinois  Cent.  R.  Co.  v,  Illinois  inconsistent  with 
the  views  we  have  expressed.  In  that  case  a  statute  of 
Illinois  was  held,  in  certain  particulars,  to  be  unconstitu- 
tional (although  the  legislation  of  congress  did  not  cover 
the  subject),  as  directly  and  unnecessarily  burdening  inter- 
state commerce.  The  court  said :  **The  effect  of  the  statute 
of  Illinois,  as  construed  and  applied  by  the  supreme  court 
of  the  state,  is  to  require  a  fast-mail  train,  carrying  interstate 
passengers  and  the  United  States  mail,  from  Chicago  in  the 
state  of  Illinois  to  places  south  of  the  Ohio  river,  over  an 
interstate  highway  established  by  authority  of  congress,  to 
delay  tjie  transportation  of  such  passengers  and  mails,  by 
turning  aside  from  the  direct  interstate  route,  and  running 
to  a  station  three  miles  and  a  half  away  from  a  point  on 
that  route,  and  back  again  to  the  same  point,  and  thus 
traveling  seven  miles  which  form  no  part  of  its  course^ 
before  proceeding  on  its  way;  and  to  do  this  for  the  purpose 
of  discharging  and  receiving  passengers  at  that  station,  for 
the  interstate  travel  to  and  from  which,  as  is  admitted  in  this 
case,  the  railway  company  furnishes  other  and  ample  accom- 
modation. This  court  is  unanimously  of  opinion  that  this 
requirement  is  an  unconstitutional  hindrance  and  obstruction 
of  interstate  commerce,  and  of  the  passage  of  the  mails 
of  the  United  States.'*  Again  :  **It  may  well  be,  as  held  by 
the  courts  of  Illinois,  that  the  arrangement  made  by  the  com- 
pany with  the  post-office  department  of  the  United  States 
cannot  have  the  effect  of  abrogating  a  reasonable  police  reg- 
ulation of  the  state.  But  a  statute  of  the  state,  which  un- 
necessarily interferes  with  the  speedy  and  uninterrupted 
carriage  of  the  mails  of  the  United  States,  cannot  be  con- 
sidered as  a  reasonable  police  regulation."  The  statute 
before  us  does  not  require  the  defendant  company  to  turn 
any  of  its  trains  from  their  direct  interstate  route.  Besides, 
it  is  clear  that  the  particular  question  now  presented  was  not 
involved  in  Illinois  Cent.  R.  Co.  v.  Illinois;  for  it  is  stated 
in  the  court's  opinion  that  **the  question  whether  a  statute 
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which  merely  required  interstate  railroad  trains,  without 
going  out  of  their  course,  to  stop  at  county  seats,  would  be 
within  the  constitutional  power  of  the  state,  is  not  presented , 
and  cannot  be  decided,  upon  this  record.*'  The  above  ex- 
tracts show  the  full  scope  of  that  decision.  Any  doubt  upon 
the  point  is  removed  by  the  reference  made  to  that  case  in 
Gladson  v.  Minnesota,  166  U.  S.  427,  431,  7  Am.  &  Eng. 
R.  Cas.,  N.  S.,  558,    17  Sup.  Ct.  627. 

It  has  been   suggested  also   that   the  statute   of   Ohio   is 
inconsistent  with  section  5258  of  the  Revised  Statutes  of  the 

United  States,  authorizing  every  railroad  com- 
Same-Federal      pauy  in  the   United  States  operated  by   steam, 

its  Siuccessors  and  assigns,  **to  carry  upon  and 
over  its  road,  boats,  bridges,  and  ferries  all  passengers, 
troops,  government  supplies,  mails,  freight,  and  property  on 
their  way  from  any  state  to  another  state,  and  to  receive 
compensation  therefor,  and  to  connect  with  roads  of  other 
states  so  as  to  form  continuous  lines  for  the  transportation 
of  the  same  to  the  place  of  destination."  In  Railway  Co.  v, 
Haber,  169  U.  S.  613,  638,  18  Sup.  Ct.  488,  above  cited,  it 
was  held  that  the  authority  given  by  that  statute  to  railroad 
companies  to  carry  "freight  and  property*' over  their  re- 
spective roads  from  one  state  to  another  state  did  not 
authorize  a  railroad  company  to  carry  into  a  state  cattle 
Icnown,  or  which  by  due  diligence  might  be  known,  to  be  in 
such  condition  as  to  impart  or  communicate  disease  to  the 
domestic  cattle  of  such  state ;  and  that  a  statute  of  Kansas 
prescribing  as  a  rule  of  civil  conduct  that  a  person  or  cor- 
poration should  not  bring  into  that  state  cattle  known,  or 
which  by  proper  diligence  could  be  known,  to  be  capable  of 
communicating  disease  to  domestic  cattle,  could  not  be 
regarded  as  beyond  the  necessities  of  the  case,  nor  as  inter - 
iering  with  any  right  intended  to  be  given  or  recognized  by 
section  5258  of  the  Revised  Statutes.  And  we  adjudge  that 
the  above  statutory  provision  was  not  intended  to  interfere 
with  the  authority  of  the  states  to  enact  such  regulations, 
with  respect  at  least   to  a  railroad   corporation   of   its   own 
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creation,  as  were  not  directed  against  interstate  commerce, 
but  which  only  incidentally  or  remotely  affected  such  com- 
merce, and  were  not  in  themselves  regulations  of  interstate 
commerce,  but  were  designed  reasonably  to  subserve  the 
convenience  of  the  public. 

Imaginary  cases  are  put  for  the  purpose  of  showing  what 
might  be  done  by  the  state  that  would  seriously  interfere 
with  or  discriminate  against  interstate  commerce,  if  the  stat- 
ute in  question  be  upheld  as  consistent  with  the  constitution 
of  the  United  States.  Without  stopping  to  consider  whether 
the  illustrations  referred  to  are  apposite  to  the  present  in  - 
quiry,  it  is  sufficient  to  say  that  it  is  always  easy  to  suggest 
extreme  cases  for  the  application  of  any  principle  embodied 
in  a  judicial  opinion.  Our  present  judgment  has  reference 
only  to  the  case  before  us,  and  when  other  cases  arise  in 
which  local  statutes  are  alleged  not  to  be  legitimate  exertions 
of  the  police  powers  of  the  state,  but  to  infringe  upon  national 
authority,  it  can  then  be  determined  whether  they  are  to  be 
controlled  by  the  decision  now  rendered.  It  would  be  im- 
practicable, as  well  as  unwise,  to  attempt  to  lay  down  any 
rule  that  would  govern  every  conceivable  case  that  might  be 
suggested  b3^  ingenious  minds. 

For  the  reasons  stated,  the  judgment  of  the  supreme  court 
of  Ohio  is  affirmed. 

Mr.  Justice  Shiras  filed  the  following  dissenting 
opinion : 

The  constitution  of  the  United  States,  in  its  eighth  section, 
confers  upon  congress  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes,  and   to  establish  post  offices   and  post   roads. 

In  pursuance  of  this  power,  congress,  on  June  15,  1866, 
enacted  that  **every  railroad  company  in  the  United  States, 
whose  road  is  operated  by  steam,  its  successors  and  assigns, 
is  hereby  authorized  to  carry  upon  and  over  its  road,  boats, 
bridges  and  ferries,  all  passengers,  troops,  government 
supplies,  mails,  freight  and  property  on  their  way  from  any 
state  to  another  state,  aad  to  receive  compensation  therefor, 
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and  to  connect  with  roads  of  other  states  so  as  to  form  con  - 
tinuous  lines  for  the  transportation  of  the  same  to  the  place 
of  destination.''  Rev.  St.  §  5258. 

By  the  act  of  February  4,  1887,  entitled  **An  act  to  regfu- 
late  commerce*'  (24  Stat.  379) ,  cong^ress  created  the  interstate 
commerce  commission,  and  enacted  that  the  provisions  of 
that  act  should  * 'apply  to  any  common  carrier  or  carriers 
engaged  in  the  transportation  of  passengers  or  property 
wholly  by  railroad,  or  partly  by  railroad  and  partly  by  water 
when  both  are  used,  under  a  common  control,  management 
or  arrangement,  for  a  continuous  carriage  or  shipment  from 
one  state  or  territory  of  the  United  States,  or  the  District  of 
Columbia,  to  any  other  state  or  territory  of  the  United  States 
*  *  *,'*  and  that  it  should  be  unlawful  for  any  common 
carrier,  subject  to  the  provisions  of  the  act,  to  enter  into  any 
combination,  contract,  or  agreement,  expressed  or  implied, 
to  prevent,  by  change  of  time  schedules,  carriage  in  different 
cars,  or  by  other  means  or  devices,  the  carriage  of  freight 
from  being  continuous  from  the  place  of  shipment  to  the 
place  of  destination. 

It  was  said  by  this  court  in  California  v.  Central  Pac.  R. 
Co.,  127  U.  S.  39,  8  Sup.  Ct.  1080,  that: 

** It  cannot  at  the  present  day  be  doubted  that  congress, 
under  the  power  to  regulate  commerce  among  the  several 
states,  as  well  as  to  provide  for  postal  accommodations  and 
military  exigencies,  had  authority  to  pass  such  laws. 
The  power  to  construct,  or  to  authorize  individuals  or  corpo- 
rations to  construct,  national  highways  and  bridges  from  state 
to  state,  is  essential  to  the  complete  control  and  regulation 
of  interstate  commerce.  Without  authority  in  congress  to 
establish  and  maintain  such  highways  and  bridges,  it  would 
be  without  authority  to  regulate  one  of  the  most  important 
adjuncts  of  commerce.  This  power  in  former  times  was 
exerted  to  a  very  limited  extent,  the  Cumberland  or  National 
road  being  the  most  notable  instance.  Its  exertion  was  but 
little  called  for,  as  commerce  was  then  mostly  conducted  by 
water,  and  many  of  our  statesmen  entertained  doubts  as  to 
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the  existence  of  the  power  to  establish  ways  of  communi- 
cation by  land.  But  since,  in  consequence  of  the  expansion 
of  the  country,  the  multiplication  of  its  products,  and  the 
invention  of  railroads  and  locomotion  by  steam,  land  trans- 
portation has  so  vastly  increased,  a  sounder  consideration  of 
the  subject  has  prevailed,  and  led  to  the  conclusion  that  con- 
gress has  plenary  power  over  the  whole  subject.  Of  course, 
the  authority  of  congress  over  the  territories  of  the  United 
States,  and  its  power  to  grant  franchises  exercisable  therein, 
are,  and  ever  have  been,  undoubted.  But  the  wider  power 
was  very  freely  exercised,  and  much  to  the  general  satis- 
faction, in  the  creation  of  the  vast  system  of  railroads  con- 
necting the  East  with  the  Pacific,  traversing  states  as  well 
as  territories,  and  employing  the  agency  of  state  as  well  as 
federal  corporations.'* 

In  the  case  of  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co  v. 
Interstate  Commerce  Commission,  162  U.  S.  184,  4  Am.  & 
Eng.  R.  Cas.,  N.  S.,  223,  16  Sup.  Ct.  700,  the  validity  of 
the  act  of  February  4,  1887,  was  sustained ;  and  its  provisions 
were  held  applicable  even  to  a  railroad  company  whose  entire 
road  was  within  the  limits  of  the  state  of  its  creation,  when, 
by  agreeing  to  receive  goods  by  virtue  of  foreign  through 
bills  of  lading,  and  to  participate  in  through  rates  and 
charges,  it  became  part  of  a  continuous  line  of  transporta- 
tion. 

By  an  act  approved.  February  23,  1869,  the  state  of  Louisi- 
ana forbade  common  carriers  of  passengers  to  make  dis- 
crimination on  account  of  race  or  color.  A  person  of  color 
took  passage  upon  a  steamboat  plying  between  New  Orleans 
and  Vicksburg,  in  the  state  of  Mississippi,  and  was  carried 
from  New  Orleans  to  her  place  of  destination  within  Louisi- 
ana, and  being  refused  accommodations,  on  account  of  her 
color,  in  the  cabin  specially  set  apart  for  white  persons, 
brought  an  action  in  the  district  court  for  the  parish  of  New 
Orleans,  under  the  provisions  of  the  act  above  referred  to. 
By  way  of  defense  it  was  insisted  that  the  statute  was  void, 
in  respect  to  the  matter  complained  of,  because,  as  to  the 
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opments  of  trade.  As  was  said  by  Mr.  Justice  Field, 
speaking  for  the  court  in  Welton  v,  Missouri,  91  U.  S.  282  : 
^Inaction  by  congress  is  equivalent  to  a  declaration  that 
interstate  commerce  shall  remain  free  and  untrammeled .  * 
Applying  that  principle  to  the  circumstances  of  this  case, 
congressional  inaction  left  the  captain  of  the  steamboat  to 
adopt  such  reasonable  rules  and  regulations  for  the  disposition 
of  passengers  upon  his  boat,  while  pursuing  her  voyage  within 
Louisiana  or  without,  as  seemed  to  him  most  for  the  interest 
of  all  concerned .  The  statute  under  which  this  suit  is  brought , 
as  construed  by  the  state  court,  seeks  to  take  away  from  him 
that  power,  so  long  as  he  is  within  Louisiana;  and  while 
recognizing  to  the  fullest  extent  the  principle  which  sustains 
a  statute,  unless  its  unconstitutionality  is  clearly  established, 
we  think  this  statute,  to  the  extent  that  it  requires  those 
engaged  in  the  transportation  of  passengers  among  the  states 
to  carry  colored  passengers  in  Louisiana  in  the  same  cabin 
with  whites,  is  unconstitutional  and  void.  If  the  public  good 
requires  such  legislation,  it  must  come  from  congress,  and  not 
from  the  states.*'     Hall  v.  De  Cuir,  95  U.  S.  485. 

I  am  not  able  to  think  that  this  decision  is  satisfactorily 
disposed  of,  in  the  principal  opinion,  by  citing  it,  and  then 
dismissing  it  with  the  observation  that  it  is  not  perceived 
that  there  is  any  conflict  between  it  and  that  now  made. 

The  state  of  Illinois  enacted  that  if  any  railroad  corporation 
shall  charge,  collect,  or  receive  for  the  transportation  of  any 
passenger  or  freight  of  any  description  upon  its  railroad,  for 
any  distance  within  the  state,  the  same  or  a  greater  amount 
of  toll  or  compensation  than  is  at  the  same  time  charged, 
collected,  or  received  for  the  transportation  in  the  same 
direction  of  any  passenger  or  like  quantity  of  freight,  of  the 
same  class,  over  a  greater  distance  of  the  same  road,  all  such 
discriminating  rates,  charges,  collections,  or  receipts,  whether 
made  directly,  or  by  the  means  of  rebate,  drawback,  or  other 
shift  or  evasion,  shall  be  deemed  and  taken  against  any  such 
railroad  company  ^s prima  facie  evidence  of  unjust  discrimi- 
nation  prohibited  by  the   provisions   of  the   act.     The   act 
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further  provided  a  penalty  of  not  over  $5,000,  and  also  that 
the  party  ag^grieved  should  have  a  right  to  recover  three  times 
the  amount  of  damages  sustained,  with  costs  and  attorney's 
fees.     Rev.  St.  111.  c.  114,  §  126. 

An  action  to  recover  penalties  under  this  statute  was 
brought  by  Illinois  against  the  Wabash,  St.  Louis  &  Pacific 
Railway  Company,  an  Illinois  corporation,  in  which  the 
allegations  were  that  the  railroad  company  had  charged  Cider 
&  McKinney  for  transporting  goods  from  Peoria,  in  the  state 
of  Illinois,  to  New  York  City,  at  the  rate  of  15  cents  per  100 
pounds  for  a  carload ;  that  on  the  same  day  the  railroad  com- 
pany had  charged  one  Bailey  for  transporting  similar  goods 
from  Oilman  to  New  York  City  at  the  rate  of  25  cents  per  100 
pounds  per  carload ;  that  the  carload  for  Elder  &  McKinney 
was  carried  86  miles  further  in  the  state  of  Illinois  than  the 
other  car  load  of  the  same  weight ;  that  this  freight  being  of 
the  same  class  in  both  instances,  and  over  the  same  road, 
except  as  to  the  difference  in  the  distance,  made  a  discrimina- 
tion forbidden  by  the  statute,  whether  the  charge  was  regarded 
for  the  whole  distance  from  the  terminal  point  in  Illinois  to 
New  York  City,  or  the  proportionate  charge  for  the  haul 
within  the  state  of  Illinois.  Judgment  went  against  the  com- 
pany in  the  courts  of  the  state  of  Illinois,  and  the  case  was 
brought  to  this  court. 

It  was  here  strenuously  contended  that,  in  the  absence  of 
congressional  legislation,  a  state  legislature  has  the  power  to 
regulate  the  charges  made  by  the  railroads  of  the  state  for 
transporting  goods  and  passengers  to  and  from  places  within 
the  state,  when  such  goods  and  passengers  are  brought  from, 
or  carried  to.  points  without  the  state,  and  are  therefore  in 
the  course  of  transportation  from  any  state,  or  to  another, 
state.  And  of  that  view  were  several  justices  of  this  court, 
who,  in  the  opinion  filed  on  their  behalf,  cited  the  very  cases 
that  are  cited  and  relied  on  in  the  majority  opinion  in  the 
present  case. 

But  the  court  did  not  so  hold,  and  its  reasoning  is  so  plainly 
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applicable  to  the  question  now  before  us  that  it  may  well  be 
quoted  at  some  length. 

After  having  reviewed  some  of  the  previous  cases,  and 
having  quoted  those  passages  in  the  opinion  of  the  court  in 
Hall  V.  De  Cuir,  95  U.  S.  485,  which  have  hereinbefore  been 
quoted^  Mr.  Justice  Mii^ler,  giving  the  opinion  of  the 
court,  proceeded  as  follows  : 

'*The  applicability  of  this  language  to  the  case  now  under 
consideration,  of  a  continuous  transportation  of  goods  from 
New  York  to  Central  Illinois,  or  from  the  latter  to  New  York, 
is  obvious,  and  it  is  not  easy  to  see  how  any  distinction  can 
be  made.  Whatever  may  be  the  instrumentalities  by  which 
this  transportation  from  the  one  point  to  the  other  is  effected, 
it  is  but  one  voyage, — as  much  so  as  that  of  the  steamboat 
on  the  Mississippi  river.  It  is  not  the  railroads  themselves 
that  are  regulated  by  this  act  of  the  Illinois  legislature,  so 
much  as  the  charge  for  transportation;  and,  in  the  language 
just  cited,  if  each  one  of  the  states  through  whose  territories 
these  goods  are  transported  can  fix  its  own  rules  for  prices, 
for  modes  of  transit,  for  terms  and  modes  of  delivery, 
and  all  the  other  incidents  of  transportation  to  which  the 
word  ^regulation'  can  be  applied,  it  is  readily  seen  that  the 
embarrassments  upon  interstate  transportation,  as  an  element 
of  interstate  commerce,  might  be  too  oppressive  to  be  sub- 
mitted to.  *It  was,*  in  the  language  of  the  court  cited  above, 
*to  meet  just  such  a  case  that  the  commerce  clause  of  the 
constitution  was  adopted.* 

'*It  cannot  be  too  strongly  insisted  upon  that  the  right  of 
continuous  transportation  from  one  end  of  the  country  to  the 
other  is  essential,  in  modern  times,  to  that  freedom  of  com- 
merce from  the  restraints  which  the  states  might  choose  to 
impose  upon  it,  that  the  commerce  clause  was  intended  to 
secure.  This  clause,  giving  to  congress  the  power  to  regu- 
late commerce  among  the  states  and  with  foreign  nations,  as 
this  court  has  said  before,  was  among  the  most  important  of 
the  subjects  which  prompted  the  formation  of  the  constitu- 
tion.    Cook  V.  Pennsylvania,  97  U.  S.  574;  Brown  v.  Mary- 
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land,  12  Wheat.  446.  And  it  would  be  a  very  feeble  and 
almost  useless  provision,  but  poorly  adapted  to  secure  the 
entire  freedom  of  commerce  among  the  states  which  was 
deemed  essential  to  a  more  perfect  union  by  the  framers  of 
the  constitution,  if,  at  every  stage  of  the  transportation  of 
goods  and  chattels  through  the  country,  the  state  within 
whose  limits  a  part  of  this  transportation  must  be  done  could 
impose  regulations  concerning  the  price,  compensation,  or 
taxation,  or  any  other  restrictive  regulation  interfering  with 
and  seriously  embarrassing  this  commerce. 

**The  argument  on  this  subject  can  never  be  better  stated 
than  it  is  by  Chief  Justice  Marshai^i,  in  Gibson  v.  Ogden. 
He  there  demonstrates  that  commerce  among  the  states,  like 
commerce  with  foreign  nations,  is  necessarily  a  commerce 
which  crosses  state  lines,  and  extends  into  the  states,  and 
the  power  of  congress  to  regulate  it  exists  where  ever  that 
commerce  is  found.  Speaking  of  navigation  as  an  element  of 
commerce, — which  it  is  only  as  a  means  of  transportation, 
now  largely  superseded  by  railroads, — he  says  :  'The  power 
of  congress,  then,  comprehends  navigation  within  the  limits 
of  every  state  in  the  Union,  so  far  as  that  navigation  may  be 
in  any  manner  connected  with  commerce  with  foreign  nations, 
or  among  the  several  states,  or  with  the  Indian  tribes.  It 
may,  of  consequence,  pass  the  jurisdictional  line  of  New 
York,  and  act  upon  the  very  waters — the  Hudson  river — to 
which  the  prohibition  now  under  consideration  applies.'  So 
the  same  power  may  pass  the  line  of  the  state  of  Illinois,  and 
act  upon  its  restriction  upon  the  right  of  transportation 
extending  over  several  states,  including  that  one. 

*'In  the  case  of  Telegraph  Co.  v.  Texas,  105  U.  S.  460, 
the  court  held  that  a  telegraph  company  occupies  the  same 
relation  to  commerce,  as  a  carrier  of  messages,  that  a  rail- 
road company  does  as  a  carrier  of  goods,  and  that  both  com- 
panies are  instruments  of  commerce  and  their  business  is 
commerce  itself.  *  *  *  In  the  case  of  Welton  v,  Missouri,  91 
U.  S.  275,  it  was  said  :  *  It  will  not  be  denied  that  that  portion  of 
commerce  with  foreign  nations  and  between  the  states  which 


60  CARRIERS  OF  PASSENGERS  ^^^  ^^^ 

(NS) 

Lake  Shore,  etc.,  Ry.  Co.  v.  State  of  Ohio 

consists  in  the  transportation  and  exchange  of  commodities 
is  of  national  importance,  and  admits  and  requires  uniformity 
of  regulation.  The  very  object  of  investing  this  power  in 
the  general  government  was  to  insure  this  uniformity  against 
discriminating  state  legislation.'  And  in  Mobile  Co.  v. 
Kimball,  102  U.  S.  702,  the  same  idea  is  very  clearly  stated 
in  the  following  language:  *  Commerce  with  foreign  coun- 
tries and  among  the  states,  strictly  considered,  consists  in 
intercourse  and  traffic,  including  in  these  terms  navigation, 
and  the  transportation  and  transit  of  persons  and  property, 
as  well  as  the  purchase,  sale,  and  exchange  of  commodities. 
For  the  regulation  of  commerce,  as  thus  defined,  there  can  be 
only  one  system  of  rules,  applicable  alike  to  the  whole  coun- 
try ;  and  the  authority  which  can  act  for  the  whole  country 
can  alone  adopt  such  a  system.  Action  upon  it  by  separate 
states  is  not,  therefore,  permissible.  Language  affirming 
the  exclusiveness  of  the  grant  of  power  over  commerce,  as 
thus  defined,  may  not  be  inaccurate,  when  it  would  be  so  if 
applied  to  legislation  upon  subjects  which  are  merely  aux- 
iliary to  commerce.'  *  *  *  y^^  must  therefore  hold  that 
it  is  not,  and  never  has  been,  the  deliberate  opinion  of  a 
majority  of  this  court  that  the  statute  of  a  state  which 
attempts  to  regulate  the  fares  and  charges  by  railroad  com- 
panies within  its  limits  for  a  transportation  which  constitutes 
a  part  of  commerce  among  the  states  is  a  valid  law. 

*%et  us  see  precisely  what  is  the  degree  of  interference 
with  the  transportation  of  property  or  persons  from  one  state 
to  another  which  this  statute  proposes.  A  citizen  of  New 
York  has  goods  which  he  desires  to  have  transported  by 
the  railroad  companies  from  that  city  to  the  interior 
of  the  state  of  Illinois.  A  continuous  line  of  rail,  over 
which  a  car  loaded  with  these  goods  can  be  carried, 
and  is  carried  habitually,  connects  the  place  of  ship- 
ment with  the  place  of  delivery.  He  undertakes  to  make 
a  contract  with  a  person  engaged  in  the  carrying  busi- 
ness at  the  end  of  this  route  from  whence  the  goods  are 
to  start,  and  he  is  told  by  the   carrier,  *I  am  free  to  make  a 
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fair  and  reasonable  contract  for  this  carriage  to  the  line  of 
the  state  of  Illinois ;  but  when  the  car  which  carries  these 
goods  is  to  cross  the  line  of  that  state,  pursuing  at  the  same 
this  continuous  track,  I  am  met  by  a  law  of  Illinois  which 
forbids  me  to  make  a  free  contract  concerning  this  transpor- 
tation within  that  state,  and  subjects  me  to  certain  rules  by 
which  I  am  to  be  governed  as  to  the  charges  which  the  same 
railroad  company  in  Illinois  may  make,  or  has  made,  with 
reference  to  other  persons  and  other  places  of  delivery.'  So 
that,  while  that  carrier  might  be  willing  to  carry  these  goods 
from  the  city  of  New  York  to  the  city  of  Peoria  at  the  rate  of 
fifteen  cents  per  hundred  pounds,  he  is  not  permitted  to  do 
so,  because  the  Illinois  railroad  compan^^  has  already 
charged  at  the  rate  of  twenty-five  cents  per  hundred  pounds 
for  carriage  to  Gilman,  in  Illinois,  which  is  eighty-six  miles 
shorter  than  the  distance  to  Peoria. 

*'So,  also,  in  the  present  case,  the  owner  of  corn,  the 
principal  product  of  the  country,  desiring  to  transport  it 
from  Peoria,  in  Illinois,  to  New  York,  finds  a  railroad  com- 
pany willing  to  do  this  at  the  rate  of  fifteen  cents  per  hundred 
pounds  for  a  car  load ;  but  he  is  compelled  to  pay  at  the  rate 
of  twenty -five  cents  per  hundred  pounds,  because  the  rail- 
road company  has  received  from  a  person  residing  at  Gilman 
twenty -five  cents  per  hundred  pounds  for  the  transportation 
of  a  car  load  of  the  same  class  of  freight  over  the  same  line 
of  road  from  Gilman  to  New  York.  Thus,  the  result  of  the 
statute  of  Illinois,  in  its  endeavor  to  prevent  unjust  discrim- 
ination, as  construed  by  the  supreme  court  of  th'at  state. 
The  effect  of  it  is  that  whatever  may  be  the  rate  of  transpor- 
tation per  mile  charged  by  the  railroad  company  from 
Gilman  to  Sheldon,  a  distance  of  twenty -three  miles  in 
which  the  loading  and  unloading  of  the  freight  is  the  largest 
expense  incurred  by  the  railroad  company,  the  same  rate  per 
mile  must  be  charged  from  Peoria  to  the  city  of  New  York. 

**The  obvious  injustice  of  such  a  rule  as  this,  which 
railroad  companies  are  compelled  by  heavy  penalties  to 
conform  to,  in  regard  to  commerce  among  the  states,  when 
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applied  to  transportation  which  includes  Illinois  in  a  long 
line  of  carriage  through  several  states,  shows  the  value  of 
the  constitutional  provision  which  confides  the  power  of 
regulating  interstate  commerce  to  the  congress  of  the  United 
States,  whose  enlarged  view  of  the  interests  of  all  the  states, 
and  of  the  railroads  concerned,  betters  fits  it  to  establish 
just  and  equitable  rates. 

'*0f  the  justice  or  propriety  of  the  principle  which  lies 
at  the  foundation  of  the  Illinois  statute,  it  is  not  the  province 
of  this  court  to  speak.  As  restricted  to  a  transportation 
which  begins  and  ends  within  the  limits  of  the  state,  it  may 
be  very  just  and  equitable,  and  it  certainly  is  the  province 
of  the  state  legislature  to  determine  that  question.  But  when 
it  is  attempted  to  apply  to  transportation  through  an  entire 
series  of  states  a  principle  of  this  kind,  and  each  one  of  the 
states  shall  attempt  to  establish  its  own  rates  of  transporta- 
tion, its  own  methods  to  prevent  discrimination  in  rates,  or 
to  permit  it,  the  deleterious  influence  upon  the  freedom  of 
commerce  among  the  states,  and  upon  the  transit  of  goods 
through  those  states,  cannot  be  over-estimated.  That  this 
species  of  regulation  is  one  which  must  be,  if  established  at 
all,  of  a  general  and  national  character,  and  cannot  be 
safely  and  wisely  remitted  to  local  rules  and  local  regula- 
tions, we  think  is  clear  from  what  has  already  been  said. 
And  if  it  be  a  regulation  of  commerce,  as  we  think  we  have 
demonstrated  it  is,  and  as  the  Illinois  court  concedes  it  to 
be,  it  must  be  of  that  national  character,  and  the  regulation 
can  only  appropriately  exist  by  general  rules  and  principles, 
which  demand  that  it  should  be  done  by  the  congress  of  the 
United  States,  under  the  commerce  clause  of  the  constitu- 
tion." Wabash,  St.  L.  &  P.  Ry.  Co.  v.  Illinois,  118  U. 
S.  557.  26  Am.  &  Eng.  R.  Cas.  1,  7  Sup.  Ct.  4. 

This  case,  so  recent,  and  so  elaborately  considered,  has 
not  received  adequate  attention  in  the  opinion  of  the  court  in 
the  present  case. 

The  legislature  of  Illinois,  by  the  statute  of  February  10, 
1851,  incorporated   the  Illinois  Central  Railroad  Company, 
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and  empowered  it  to  construct  and  maintain  a  railroad,  with 
one  or  more  tracks,  from  the  southern  terminus  of  the 
Illinois  &  Michigan  Canal  to  a  point  at  the  city  of  Cairo, 
with  the  same  to  the  city  of  Chicago,  on  Lake  Michigan, 
and  also  a  branch  via  the  city  of  Galena  to  a  point  on  the 
Mississippi  river  opposite  the  town  of  Dubuque,  in  the  state 
of  Iowa.  The  Chicago,  St.  Louis  &  New  Orleans  Railroad 
Company,  which  was  a  consolidated  company,  formed  under 
the  legislatures  of  the  states  of  Louisiana,  Mississippi, 
Tennessee,  and  Kentucky,  whose  line  extended  from  New 
Orleans  to  the  Ohio  river,  built  a  railroad  bridge  across  the 
Ohio  river  to  low-water  mark  on  the  Illinois  side,  to  which 
the  jurisdiction  of  the  state  of  Kentucky  extended.  The 
north  end  of  this  bridge  was  at  a  part  of  Cairo  about  two 
miles  north  of  the  station  of  the  Illinois  Central  Railroad 
Company  in  that  city,  and  the  peculiar  conformation  of  the 
land  and  water  made  it  impracticable  to  put  the  bridge  nearer 
the  junction  of  the  Ohio  and  Mississippi  rivers.  By  this 
bridge  the  road  of  the  Illinois  Central  Railroad  Company 
was  thereby  connected  with  that  of  the  Chicago,  St.  Louis  & 
New  Orleans  Railroad  Company.  Thereafter  the  Illinois 
Central  Railroad  Company  put  on  a  daily  fast-mail  train,  to 
run  from  Chicago  to  New  Orleans,  carrying  passengers  as 
well  as  the  United  States  mail,  not  going  to  or  stopping 
at  its  station  in  Cairo,  but  local  trains  adequate  to  afford 
accommodations  for  passengers  to  or  from  Cairo  were  run 
daily  on  that  part  of  the  railroad  between  the  bridge  junc- 
tion and  Cairo.  By  a  subsequent  act  of  1889  it  was 
enacted  by  the  legislature  of  Illinois  that  **every  railroad 
corporation  shall  cause  its  passenger  trains  to  stop  upon  its 
arrival  at  each  station,  advertised  by  such  corporation 
as  a  place  for  receiving  and  discharging  passengers  upon 
and  from  such  trains,  a  sufficient  length  of  time  to  receive 
and  let  off  such  passengers  with  safety:  provided,  all  regular 
passenger  trains  shall  stop  a  sufficient  length  of  time,  at 
the  railroad  station  of  county  seats,  to  receive  and  let  off 
passengers  with  safety." 
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In  April,  1891,  a  petition  was  filed  in  the  circuit  court  for 
Alexander  county,  in  the  state  of  Illinois,  by  the  county- 
attorney  in  behalf  of  the  state,  alleging  that  the  Illinois  Cen- 
tral Railroad  Company  ran  its  southbound  fast -mail  train- 
through  the  city  of  Cairo,  two  miles  north  of  its  station  in 
that  city,  and  over  a  bridge  across  the  Ohio  river,  connecting- 
its  road  with  other  roads  south  of  that  river,  without  stopping- 
at  its  station  in  Cairo,  and  praying  for  a  writ  of  mandamus 
to  compel  it  to  cause  all  its  passenger  trains  coming  into 
Cairo  to  be  brought  down  to  that  station,  and  there  stopped 
a  sufi&cient  length  of  time  to  receive  and  let  off  passengers 
with  safety. 

The  railroad  Company  contended  that  the  statute  did  not 
require  its  fast-mail  train  to  be  run  to  and  stopped  at  its 
station  in  Cairo,  and  that  the  statute  was  contrary  to  the 
constitution  of  the  United  States,  as  interfering  with  inter- 
state commerce,  and  with  the  carrying  of  the  United  States 
mail.  The  court  granted  the  writ  of  mandamus y  and  the 
railroad  company  appealed  to  the  supreme  court  of  the  state, 
which  affirmed  the  judgment,  and  held  that  the  statute  of 
Illinois  concerning  the  stoppage  of  trains  obliged  the  defend- 
ant to  cause  its  fast-mail  train  to  be  taken  into  its  station  at 
Cairo,  and  be  stopped  there  long  enough  to  receive  and  let 
off  passengers  with  safety,  and  that  the  statute,  so  construed, 
was  not  an  unconstitutional  interference  with  interstate  com- 
merce, or  with  the  carrying  of  the  United  States  mails.  The 
case  was  brought  to  this  court,  where  the  judgment  of  the 
supreme  court  of  Illinois  was  reversed  in  a  unanimous 
opinion  delivered  by  Mr.  Justice  Gray.  Illinois  Cent.  R. 
Co.  V,  Illinois,  163  U.  S.  142,  4  Am.  &  Eng.  R.  Cas.,  N.  S., 
354,  16  Sup.  Ct.  1096.  After  reciting  several  statutes  of  Illi- 
nois and  of  congress,  particularly  the  act  of  June  15,  1866, 
wherein  congress,  for  the  declared  purpose  of  facilitating 
commerce  among  the  several  states,  and  the  postal  and 
military  communications  of  the  United  States,  authorized 
every  railroad  company  in  the  United  States  whose  road  was 
operated  by  steam  to  carry  over  its  road,  bridges,  and  ferries >, 
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as  well  passeng:ers  and  freight,  as  government  mails,  troops, 
and  supplies,  from  one  state  to  another,  and  to  connect,  in 
any  state  authorizing  it  to  do  so,  with  roads  of  other  states, 
so  as  to  form  a  continuous  line  of  transportation,  the  court 
proceeded  to  say : 

**The  effect  of  the  statute  of  Illinois,  as  construed  and 
applied  by  the  supreme  court  of  the  state,  is  to  require  a  fast- 
mail  train,  carrying  interstate  passengers  and  the  United 
States  mails  from  Chicago,  in  the  state  of  Illinois,  to  places 
south  of  the  Ohio  river,  over  an  interstate  highway  estab- 
lished by  authority  of  congress,  to  delay  the  transportation 
of  such  passengers  and  mail,  by  turning  aside  from  the  direct 
interstate  route,  and  running  to  a  station  three  miles  and  a 
half  away  from  a  point  on  that  route,  and  back  again  to  the 
same  point,  and  thus  traveling  seven  miles  which  form  no 
part  of  its  course,  before  proceeding  on  its  way,  and  to  do 
this  for  the  purpose  of  discharging  and  receiving  passengers 
at  that  station,  for  the  interstate  travel  to  and  from  which,  as 
is  admitted  in  this  case,  the  railroad  company  furnishes  other 
and  ample  accommodation.  This  court  is  unanimously  of 
opinion  that  this  requirement  is  an  unconstitutional  hindrance 
and  obstruction  of  interstate  commerce,  and  of  the  passage  of 
the  mails  of  the  United  States.  Upon  the  state  of  facts  pre- 
sented by  this  record,  the  duties  of  the  Illinois  Central  Rail- 
road Company  were  not  confined  to  those  which  it  owed  to 
the  state  of  Illinois  under  the  charter  of  the  company  and 
other  laws  of  the  state,  but  included  distinct  duties  imposed 
upon  the  corporation  by  the  constitution  and  laws  of  the 
United  States. 

**The  state  may  doubtless  compel  the  railroad  company  to 
perform  the  duty  imposed  by  its  charter  of  carrying  passen- 
gers and  goods  between  its  termini  within  the  state.  But  so 
long,  at  least,  as  that  duty  is  adequately  performed  by  the 
company,  the  state  cannot,  under  the  guise  of  compelling  its 
performance,  interfere  with  the  performance  of  paramount 
16  (N  8)  A  &  E)  R  Cas— 5 


66  CARRIERS  OF  PASSENGERS  ^ol  XVI 

(NS) 

Lake  Shore,  etc.,  Ry.  Co.  v.  State  of  Ohio 

duties  to  which  the  company  has  been  subjected  by  the  con- 
stitution and  laws  of  the  United  States. 

**The  state  may  make  reasonable  regulations  to  secure  the 
safety  of  passengers,  even  on  interstate  trains,  while  within 
its  borders.  But  the  state  can  do  nothing  which  will  directly 
burden  or  impede  the  interstate  traffic  of  the  company,  or 
impair  the  usefulness  of  its  facilities  for  such  traffic." 

Beyond  the  bare  allegation  that  the  case  of  Illinois  Cent. 
R.  Co.  z;.  Illinois  is  not  inconsistent  with  the  views  expressed 
in  the  present  case,  no  attempt  is  made  to  compare  or  recon- 
cile the  principles  involved  in  the  two  cases.  It  is,  indeed, 
said  that  the  Ohio  statute  **does  not  require  the  defendant 
company  to  turn  any  of  its  trains  from  their  direct  interstate 
route'* ;  and  the  remark  of  the  court  in  the  Illinois  case  is 
cited,  in  which  it  was  said  :  *'The  question  whether  a  stat- 
ute which  merely  required  interstate  railroad  trains,  without 
going  out  of  their  course,  to  stop  at  county  seats,  would 
be  within  the  constitutional  power  of  the  state,  is  not  pre- 
sented, and  cannot  be  decided,  upon  this  record.*'  Reference 
is  also  made  to  the  case  of  Gladson  v,  Minnesota,  166  U.  S. 
427,  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  558,  17  Sup.  Ct.  627,  as 
removing  any  doubt  as  to  the  scope  of  the  decision  in  the 
Illinois  case. 

^  But  an  examination  of  that  case  will  show  that  no  question 
was  presented  or  decided  as  to  the  power  of  a  state  to  compel 
interstate  railroad  trains  to  stop  at  all  county  seats  through 
which  they  might  pass.  On  the  contrary,  the  court  was 
careful  to  say  (distinguishing  it  from  the  Illinois  case),  **But 
in  the  case  at  bar  the  train  in  question  ran  wholly  within  the 
state  of  Minnesota,  and  eould  have  stopped  at  the  county 
seat  of  Pine  county  without  deviating  from  its  course,'*  and 
to  point  out  that  the  statute  of  Minnesota  expressly  provided 
that  **this  act  shall  not  apply  to  through  railroad  trains 
entering  this  state  from  any  other  state,  or  to  transconti- 
nental trains  of  any  railroad.'* 

On  what,  then,  does  the  court's  opinion  rely  to  distinguish 
the  Illinois  case  from  the  present  case?     Merely  that  the 
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through  train  in  the  one  case  was  obliged  to  go  out  of  its 
direct  route  some  three  or  four  miles,  while  in  the  other  the 
obligation  is  to  stop  at  towns  through  which  the  trains  pass. 
But  what  was  the  reason  why  this  court  held  that  the  Illinois 
statute  was  void  as  an  interference  with  interstate  commerce? 
Was  not  the  delay  thus  caused  the  sole  reason?  And  is  there 
any  difference  between  a  delay  caused  by  having  to  go  a  few 
miles  out  of  a  direct  course  in  a  single  instance,  and  one 
caused  by  having  to  stop  at  a  number  of  unimportant  towns? 
Probably  the  excursion  to  the  Cairo  station  did  not  detain 
the  Illinois  train  more  than  half  an  hour;  and  it  is  admitted 
in  the  present  case  that  the  number  of  villages  in  Ohio 
through  which  the  trains  passed  were  13,  and  that  the 
average  time  required  to  stop  a  train  of  cars  and  receive  and 
leave  off  passengers  would  be  3  minutes  at  each  station,  to 
say  nothing  of  the  time  expended  in  losing  and  in  regaining 
headway.  Besides  the  delays  thus  caused,  there  would  be 
many  inconveniences  to  the  railroad  companies  and  to  the 
traveling  public  occasioned  by  interfering  with  regulations 
made  for  the  comfort  and  safety  of  through  passengers. 

Telegraph  Co.  v,  James,  162  U.  S.  650,  16  Sup.  Ct.  934,  is 
cited  by  the  court  as  sustaining  its  present  position.  But 
that  was  a  case  in  which  the  legislation  of  the  state  was  of  a 
nature  that  was  in  aid  of  the  performance  of  tiie  duty  of  the 
company  that  would  exist  in  the  absence  of  any  such  statute, 
and  was  in  no  wise  obstructive  of  its  duty  as  a  telegraph 
company ;  and  the  decision  of  this  court  was  expressly  put 
upon  that  ground.  It  was  pointed  out  in  the  opinion  that 
the  legislation  in  question  could  in  no  way  affect  .the  conduct 
of  the  company  with  regard  to  the  performance  of  its  duties 
in  other  states,  and  that  such  important  particular  distin- 
guished the  case  from  Hall  v,  De  Cuir,  95  U.  S.  485,  and 
from  Telegraph  Co.  v,  Pendleton,  122  U.  S.  347,  7  Sup.  Ct. 
1126. 

Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson  Tobacco  Co., 
169  U.  S.  311,  18  Sup.  Ct.  335,  is  cited  as  adjudging  that  a 
statute  of  Virginia  defining  the  obligations  of  carriers  who 
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accept  for  transportation  anything  directed  to  points  of  desti- 
nation beyond  the  termini  of  their  own  lines  or  routes  was 
not,  in  its  application  to  interstate  business,  a  regulation  of 
interstate  commerce,  within  the  meaning  of  the  constitution. 
But  the  holding  in  that  case  simply  was  that  the  statute  in 
question  did  not  attempt 'to  substantially  regulate  or  control 
interstate  shipments,  but  merely  established  a  rule  of  evi- 
dence, ordaining  the  character  of  proof  by  which  a  carrier 
may  show  that,  although  it  received  goods  for  transportation 
beyond  its  own  line,  nevertheless  by  agreement  its  liability 
was  limited  to  its  own  line ;  that  the  lawful  exercise  by  a 
state  of  its  power  to  determine  the  form  in  which  contracts 
may  be  proven  does  not  amount  to  a  regulation  of  interstate 
commerce.  The  reasoning  of  the  court  went  upon  the 
assumption  that  if  the  statute  was  not  merely  a  rule  of  evi- 
dence, but  an  attempt  to  regulate  interstate  commerce,  it 
would  have  been  void. 

Reference  is  also  made  in  the  principal  opinion  to  Railway 
Co.  V,  Haber,  169  U.  S.  613,  18  Sup.  Ct.  488.  There  an 
attack  was  made  on  the  validity  of  legislation  of  the  state  of 
Kansas  subjecting  any  person  or  persons  who  should  bring 
into  that  state  any  cattle  liable  or  capable  of  communicating 
* 'Texas  or  splenetic  fever"  to  any  domestic  cattle  of  Kansas 
to  a  civil  action  for  damages.  In  such  an  action  it  was  con- 
tended on  behalf  of  the  defendant  that  the  Kansas  statutes 
were  an  interference  with  the  freedom  of  interstate  commerce, 
and  also  covered  a  field  of  action  actually  occupied  by  con  - 
gressional  legislation,  known  as  the  "Animal  Industry  Act." 
But  it  appeared  that  the  Kansas  act  under  which  the  action 
was  brought  was  passed  in  1885,  and  amended  in  1891,  and 
that  congress  had  previously  invited  the  authorities  of  the 
states  and  territories  concerned  to  co-operate  for  the  extinc- 
tion of  contagious  or  communicable  cattle  diseases.  Act 
May  29,  1884  (23  Stat.  31).  And  accordingly  a  majority  of 
this  court  held  that  the  statutory  provisions  of  Kansas  were 
not  inconsistent  with  the  execution  of  the  act  of  congress, 
but    constituted   an    exercise    of   the  co-operation   desired. 
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Otherwise  the  case  would  have  fallen  within  the  ruling  in 
Railroad  Co.  v,  Husen,  95  U.  S.  465,  where  a  similar  statute 
of  the  state  of  Missouri,  passed  before  the  legislation  of  con- 
gress, and  prohibiting  the  bringing  of  Texas  cattle  into  the 
state  of  Missouri  between  certain  times  fixed  by  the  statute, 
was  held  to  be  in  conflict  with  the  commerce  clause  of  the 
constitution,  and  not  a  legitimate  exercise  of  the  police  power 
of  the  state. 

The  case  of  Hennington  v,  Georgia,  163  U.  S.  299,  4  Am. 
&  Eng.  R.  Cas.,  N.  S.,  488,  16  Sup.  Ct.  1086,  demands 
notice.  In  it  was  involved  the  validity  of  what  is  known  as 
the  ** Sunday  Law'*  of  Georgia.  That  statute  forbade  the 
running  in  Georgia  of  railroad  freight  trains  on  the  Sabbath 
day.  The  supreme  court  of  Georgia  held  the  statute  to  be 
a  regulation  of  internal  police,  and  not  of  commerce,  and 
that  it  was  not  in  conflict  with  the  constitution  of  the  United 
States,  even  as  to  freight  trains  passing  through  the  state 
from  and  to  adjacent  states,  and  laden  exclusively  with 
freight  received  on  board  before  the  trains  entered  Georgia, 
and  consigned  to  points  beyond  its  limits. 

It  was  shown  in  that  case  that  it  had  been  the  policy  of 
Georgia,  from  the  earliest  period  of  its  history,  to  forbid  all 
persons,  under  penalties,  from  using  the  Sabbathas  a  day  of 
labor  and  for  pursuing  their  ordinary  callings,  and  that  the 
legislation  in  question  was  enacted  in  the  exercise  of  that 
policy.  It  was  said  in  the  opinion  of  the  supreme  court 
of  Georgia  (17  S.  E.  1009) ,  which  was  brought  to  this  court 
for  review,  that,  **with  respect  to  the  selection  of  the  partic- 
ular day  in  each  week  which  has  been  set  apart  by  our 
statute  as  the  rest  day  of  the  people,  religious  views  and 
feelings  may  have  had  a  controlling  influence.  We  doubt 
not  that  they  did  have,  and  it  is  notable  that  the  same  views 
and  feelings  had  a  very  powerful  influence  in  dictating  the 
policy  of  setting  apart  any  day  whatever  as  a  day  of  enforced 
rest.*'  And  it  was  said  in  the  opinion  of  this  court  that,  **in 
our  opinion,  there  is  nothing  in  the  legislation  in  question 
which  suggests  that  it  was  enacted  with  the  purpose   to  reg- 
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ulate  interstate  commerce,  or  with  any  other  purpose  than 
to  prescribe  a  rule  of  civil  duty  for  all  who  on  the  Sabbath 
day  are  within  the  territorial  jurisdiction  of  the  state." 

If,  as  has  often  been  said,  Christianity  is  part  of  the  com- 
mon law  of  the  several  states,  and  if  the  United  States,  in 
their  legislative  and  executive  departments  throughout  the 
country,  since  the  foundation  of  the  government,  have  rec- 
ognized Sunday  as  a  day  of  rest  and  freedom  from  compul- 
sory labor,  then  such  a  law  as  that  of  Georgia,  being  based 
upon  a  public  policy  common  to  all  the  states,  might  be  sus- 
tained. 

But,  if  put  upon  the  ground  now  declared  in  the  opinion 
of  the  court  in  the  present  case,  namely,  as  an  exercise  of 
the  police  power  of  the  state,  and  as  such  paramount  to  the 
control  of  congress  in  administering  the  commerce  clause  of 
the  constitution,  then  it  is  apparent,  as  I  think,  that  the 
decision  in  Hennington  v.  Georgia  was  wrong,  and  the 
judges  dissenting  in  that  case  were  right. 

For  if,  as  a  mere  matter  of  local  policy,  one  state  may  for- 
bid interstate  trains  from  running  on  the  Christian  Sabbath, 
an  adjoining  state  may  select  the  Jewish  or  Seventh-Day 
Sabbath  as  the  day  exempt  from  business.  Another  state 
may  choose  to  consecrate  another  day  of  the  week,  in  com- 
memoration of  the  Latter-Day  Saint  and  Prophet  who  founded 
such  state,  as  the  proper  day  for  cessation  from  daily  labor. 
Or,  what  is  more  probable,  one  or  more  of  the  states  may 
think  fit  to  declare  that  one  day  in  seven  is  not  a  sufficient 
portion  of  the  time  that  should  be  exempted  from  labor,  and 
establish  two  or  more  days  of  rest.  The  destructive  effect  of 
such  inconsistent  and  diverse  legi.slation  upon  interstate  com- 
merce, carried  on  in  trains  running  throughout  the  entire 
country,  is  too  obvious  to  require  statement  or   illustration. 

But,  whatever  may  be  said  of  the  decision  in  Hennington 
V.  Georgia,  it  is,  as  I  think,  quite  apparent  that  the  Ohio 
legislation  now  under  consideration  cannot  be  reconciled 
with  the  principles  and  conclusions  of  the  other  cases  cited. 

The  principal  facts  of  this  case,  as  found  by  the  trial  court, 
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were :  **That  the  defendant  company  is  a  corporation  organ- 
ized under  the  laws  of  the  states  of  New  York,  Pennsylvania, 
Ohio,  Indiana,  Michigan,  and  Illinois,  and  that  its  railroad 
is  operated  from  Chicago  to  Buffalo.  That  said  defendant 
was  on  and  prior  to  October  9,  1890,  and  has  been  ever  since, 
engaged  in  carrying  passengers  and  freight  over  said 
railroad,  through  and  into  each  of  said  several  states,  and 
is,  and  was  then,  engaged  in  the  business  of  interstate  com- 
merce, both  in  the  carriage  of  passengers  and  freight  from, 
into,  and  through  said  states.  That  said  .defendant  did  not 
on  said  9th  day  of  October,  1890,  nor  shortly  prior  thereto, 
or  since,  up  to  the  time  of  the  commencement  of  this  suit, 
run  daily,  both  ways  or  either  way,  over  said  road,  through 
the  village  of  West  Cleveland,  three  regular  trains,  nor 
more  than  one  regular  train  each  way,  carrying  passengers, 
which  were  not  engaged  in  interstate  commerce,  and  that  did 
not  have  upon  them  passengers  who  had  paid  through  fare, 
and  were  entitled  to  ride  on  said  trains  going  in  the  one 
direction  from  the  city  of  Chicago  to  the  city  of  Buffalo,  and 
those  going  in  the  other  direction  from  the  city  of  Buffalo 
through  said  states  to  the  city  of  Chicago.  That  on  or 
about  the  said  day  the  defendant  operated  but  one  regular 
train,  carrying  passengers  each  way,  that  was  not  engaged 
in  carrying  such  through  passengers,  and  said  train  did 
stop  at  West  Cleveland  on  the  day  aforesaid  for  a  time 
sufiBcient  to  receive  and  let  off  passengers.  That  the  through 
trains  that  passed  through  West  Cleveland  on  the  said  day 
were  train  No,  1  (limited  express),  with  two  express  cars, 
one  coach,  and  three  sleepers,  from  New  York  to  Chicago; 
train  No.  11  (fast  mail),  with  five  United  States  mail  cars, 
one  coach  and  sleeper,  from  New  York  to  Chicago.  Train 
No.  21  had  one  United  States  mail  car,  two  baggage  and 
express  cars,  four  coaches,  and  one  sleeper,  from  Cleveland 
to  Chicago.  These  were  Western  trains.  That  the  Eastern 
trains  were  limited  express  No.  4 ,  with  one  baggage  and 
express  car  and  three  sleepers,  from  Chicago  to  New  York; 
train  No.  6,  with  one  baggage  and  express  car,  three  coaches, 
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and  two  sleepers,  from  Chicago  to  New  York;  train  No.  24, 
with  one  United  States  mail,  two  bagg^age  and  express  cars, 
and  seven  coaches,  from  Chicago  to  Buffalo;  train  No.  14, 
with  three  United  States  mail  cars  and  one  sleeper,  from  Chi- 
cago to  New  York.  That  the  average  time  of  delay  neces- 
sarily required  to  stop  a  train  of  cats,  and  suflficient  time  to 
receive  and  let  off  passengers,  would  be  three  minutes.  And 
that  the  number  of  cities  and  villages  in  the  state  of  Ohio, 
containing  three  thousand  inhabitants  each,  through  which 
the  aforesaid  trains  of  the  defendant  passed  on  said  day, 
were  thirteen." 

It  is  therefore  a  conceded  fact  in  the  case  that  the  through 
trains  which  the  legislature  of  Ohio  seeks  to  compel  to  stop 
at  prescribed  villages  and  towns  in  that  state  are  engaged  in 
carrying  on  interstate  commerce  by  the  transportation  of 
freight  and  passengers.  It  is  obvious,  further,  that  such 
trains  are  within  section  5258  of  the  Revised  Statutes  of  the 
United  States,  authorizing  such  railroad  companies  '*to  carry 
upon  and  over  its  road,  boats,  bridges  and  ferries,  all  pas- 
sengers, troops,  government  supplies,  mails,  freight  and  prop- 
erty on  their  way  from  any  state  to  another  state,  and  to 
receive  compensation  therefor,  and  to  connect  with  roads  of 
other  states  so  as  to  form  continuous  lines  for  the  transporta- 
tion of  the  same  to  the  place  of  destination." 

It  is  also  plain  that  the  defendant  railroad  company,  and 
such  of  its  trains  as  were  engaged  in  interstate  commerce  are 
within  the  scope  and  subject  to  the  regulations  contained 
in  the  *'act  to  regulate  commerce,"  approved  February  4, 
1887,  creating  the  interstate  commerce  commission. 

The  theory  on  which  passenger  trains  to  traverse  several 
states  or  the  entire  continent  are  prepared  is  necessarily 
and  widely  different  from  that  followed  in  making  up  ordi- 
nary trains  to  do  a  wayside  business.  There  must  be 
provision  for  sleeping  at  night  and  for  furnishing  meals.  In 
order  that  each  and  every  passenger  may  receive  the  accom- 
modation for  which  he  pays,  the  seats  are  sold  in  advance, 
and  with  reference  to  the  number  of  through  passengers.     To 
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enable  such  trains  to  maintain  the  speed  demanded,  the 
number  of  the  cars  for  each  train  must  be  limited,  and  they 
are  advertised  and  known  as  '^limited*'  trains.  A  traveler 
purchasing  tickets  on  such  trains  has  a  right  to  expect  that 
he  will  be  carried  to  his  journey's  end  in  the  shortest  possible 
time  consistent  with  safety.  The  railroad  companies  compete 
for  business  by  holding  out  that  they  run  the  fastest  trains, 
and  those  most  certain  to  arrive  on  time.  A  company  which, 
by  its  own  reflations  or  under  coercion  of  a  state  legislature, 
stopped  its  through  trains  at  every  village,  would  soon  lose 
its  through  business,  to  the  loss  of  the  company  and  the 
detriment  of  the  traveling  public. 

Nor  must  the  necessity  of  the  speedy  transit  of  the  United 
States  mails  be  overlooked.  The  government  has  not  thought 
fit  to  build  and  operate  railroads  over  which  to  transport  its 
mails,  but  relies  upon  the  use  of  roads  owned  by  state  cor- 
porations operating  connecting  roads.  And  it  appears  from 
the  findings  in  this  case  that  the  defendant's  through  trains 
are  engaged  by  the  government  in  the  transportation  of  its 
mails.  The  business,  public  and  private,  that  depends  on 
hourly  and  daily  communication  by  mail,  is  enormous,  and 
it  would  be  intolerable  if  such  necessary  rapidity  of  inter  - 
course  could  be  controlled  and  trammeled  by  legislation  like 
that  in  question. 

It  was  pointed  out  in  Hall  v,  De  Cuir  that,  although  the 
statute  of  Louisiana  which  sought  to  regulate  the  manner  in 
which  white  and  colored  passengers  should  be  carried  was 
restricted  by  its  own  terras  to  the  limits  of  the  state,  yet 
such  regulation  necessarily  affected  steamboats  running 
through  and  beyond  the  state,  because  such  regulation  might 
change  at  every  state  line. 

A  similar  but  much  greater  inconvenience  would  be  occa- 
sioned by  attempting  by  state  legislation  to  interfere  with  the 
movements  of  through  trains.  If,  for  instance,  and  as  is 
often  the  case,  the  through  trains  were  full  of  through  pas- 
sengers, there  would  be  no  advantage  to  local  travel  for 
them  to  stop  at  the  way  stations,  for  there  would  be  no  room 
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or  accommodation  for  the  occasional  passengers.  Nor  would 
that  difficulty  be  obviated  by  attaching  to  each  train  coaches 
for  use  at  the  way  stations.  Such  additional  coaches  would 
impede  the  speed  of  the  through  trains,  and  interfere  with 
the  business  of  the   local  trains. 

In  Wabash,  St.  I^.  &  P.  Ry.  Co.  v,  Illinois  it  was  said, 
replying  to  the  argument  that  the  state  statute  applied  in 
terms  only  to  transportation  within  the  state:  ** Whatever 
may  be  the  instrumentalities  by  which  this  transportation 
from  the  one  point  to  the  other  is  effected,  it  is  but  one  voy- 
age,— as  much  so  as  that  of  the  steamboat  on  the  Mississippi 
river.  It  is  not  the  railroads  themselves  that  are  regulated 
by  this  act  of  the  Illinois  legislature  so  much  as  the  charge 
for  transportation;  and  if  each  one  of  the  states  through 
whose  territories  these  goods  are  transported  can  fix  its  own 
rules  for  prices,  for  modes  of  transit,  for  times  and  modes 
of  delivery,  and  all  the  other  incidents  of  transportation  to 
which  the  word  ^regulation'  can  be  applied,  it  is  readily  seen 
that  the  embarrassments  upon  interstate  transportation,  as 
an  element  of  interstate  commerce,  might  be  too  oppressive 
to  be  submitted  to.  *  *  *  As  restricted  to  a  transporta- 
tion which  begins  and  ends  within  the  limits  of  the  state,  it 
(the  regulation)  may  be  very  just  and  equitable,  and  it 
certainly  is  the  province  of  the  state  legislature  to  determine 
that  question.  But  when  it  is  attempted  to  apply  to  trans- 
portation through  an  entire  series  a  principle  of  this  kind, 
and  each  one  of  the  states  shall  attempt  to  establish  its  own 
rates  of  transportation,  its  own  methods  to  prevent  discrimi- 
nation in  freights,  or  to  permit  it,  the  deleterious  influence 
upon  the  freedom  of  commerce  among  the  states,  and  upon 
the  transit  of  goods  through  those  states,  cannot  be  over- 
estimated.'* 

In  Illinois  Cent.  R.  Co.  v,  Illinois,  stress  was  justly  laid  on 
the  manifest  purpose  of  congress  to  establish  a  railroad  in  the 
center  of  the  continent,  connecting  the  waters  of  the  Great 
I^akes  with  those  of  the  Gulf  of  Mexico,  for  the  benefit  of  in- 
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terstate  commerce,  as  well  as  of  the  military  and  postal  de- 
partments of  the  government. 

A  similar  purpose  has  been  manifested  by  congress,  in  the 
legislation  hereinbefore  referred  to,  by  authorizing  the  forma- 
tion of  continuous  lines  of  transportation,  by  creating  a 
permanent  commission  to  supervise  the  transactions  of 
railroad  companies  so  far  as  they  affect  interstate  commerce, 
and  by  employing  such  continuous  and  connecting  roads  for 
the  transportation  of  its  mails,  troops,  and  supplies. 

These  views  by  no  means  result  in  justifying  the  railroad 
company  defendant  in  failing  to  supply  the  towns  and  vil- 
lages through  which  it  passes  with  trains  adequate  and 
proper  to  transact  local  business.  Such  failure  is  not  alleged 
in  this  case,  nor  found  to  be  a  fact  by  the  trial  court.  And, 
if  the  fact  were  otherwise,  the  remedy  must  be  found  in  suit- 
able legislation  or  legal  proceedings,  not  in  an  enactment  to 
convert  through  into  local  trains. 

Some  observations  may  be  ventured  on  the  reasoning  em- 
ployed in  the  opinion  of  the  court.     It  is  said  : 

**In  what  has  been  said  we  have  assumed  that  the  statute 
is  not  in  itself  unreasonable.  In  our  judgment,  this  assump- 
tion is  not  unwarranted.  The  requirement  that  a  railroad 
company  whose  road  is  operated  within  the  state  shall  cause 
three  (each  way)  of  its  regular  trains  carrying  passengers,  if 
so  many  are  run  daily  (Sundays  excepted),  to  stop  at  any 
station,  city,  or  village  of  three  thousand  inhabitants,  for  a 
time  sufficient  to  receive  and  let  off  passengers,  so  far  from 
being  unreasonable,  will  subserve  the  public  convenience.'* 

But  the  question  of  the  reasonableness  of  a  public  statute  is 
never  open  to  the  courts.  It  was  not  open  even  to  the  su- 
preme court  of  the  state  of  Ohio  to  say  whether  the  act  in 
question  was  reasonable  or  otherwise.  Much  less  does  the 
power  of  the  legislature  of  Ohio  to  pass  an  act  regulating  a  rail- 
road corporation  depend  upon  the  judgment  or  opinion  of 
this  court  as  to  the  reasonableness  of  such  an  act. 

And  again:  *'Itwas  for  the  state  of  Ohio  to  take  into 
consideration  all  the  circumstances  affecting  passenger  travel 
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within  its  limits,  and,  as  far  as  practicable,  make  such  regu- 
lations as  were  just  to  all  who  might  pass  over  the  road  in 
question.  It  was  not  bound  to  ignore  the  convenience  of  its 
own  people,  whether  traveling  on  this  road  from  one  point  to 
another  within  the  state,  or  from  places  in  the  state  to  places 
beyond  its  limits,  or  the  convenience  of  those  outside  the 
state  who  wished  to  come  into  it,  and  look  only  to  the  con- 
venience of  those  who  desired  to  pass  through  the  state 
without  stopping.** 

It  was,  I  respectfully  submit,  just  such  action  on  the  part 
of  the  state  of  Ohio,  and  just  such  reasoning  made  to  sup- 
port that  action,  that  are  forbidden  by  the  constitution  of 
the  United  States  and  by  the  decisions  of  this  court,  herein- 
before cited.  If  each  and  every  state  through  which  these 
interstate  highways  run  could  take  into  consideration  all  the 
circumstances  affecting  passenger  travel  within  its  limits, 
and  make  such  regulations  as  in  the  opinion  of  its  legisla- 
ture are  **just  and  for  the  convenience  of  its  own  people/* 
then  we  should  have  restored  the  confusion  that  existed  in 
commercial  transactions  before  the  adoption  of  the  constitu- 
tion, and  thus  would  be  overruled  by  those  numerous  decisions 
of  this  court  nullifying  state  legislation  proceeding  on  such 
propositions. 

Again  it  is  said  : 

'*Any  other  view  of  the  relations  between  the  state  and  the 
corporation  created  by  it  would  mean  that  the  directors  of 
the  corporation  could  manage  its  affairs  solely  with  refer- 
ence to  the  interests  of  stockholders,  and  without  taking  into 
consideration  the  interests  of  the  general  public.  It  would 
mean,  not  onlj'  that  such  directors  were  the  exclusive  direct- 
ors of  the  manner  in  which  the  corporation  should  discharge 
the  duties  imposed  upon  it  in  the  interest  of  the  public,  but 
that  the  corporation,  by  reason  of  being  engaged  in  interstate 
commerce,  could  build  up  cities  and  towns  at  the  ends  of  its 
line,  or  at  favored  points,  and  by  that  means  destroy  or  re- 
tard the  growth  and  prosperity  of  intervening  points.  It 
would  mean  that  the  defendant  railway  company  could,  be- 
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yond  the  power  of  the  state  to  prevent  it,  run  all  of  its  trains 
through  the  state  without  stopping  at  any  city  within  its 
limits,  however  numerous  the  population  of  such  cities.*' 

I  am  unable  to  perceive  in  the  views  that  prevailed  in  the 
Louisiana  and  Illinois  cases  any  foundation  whatever  for 
such  observations.  In  those  cases  it  was  expressly  conceded 
that  in  the  regulation  of  commerce  within  the  state,  and  in 
respect  to  the  management  of  trains  so  engaged,  the  author- 
ity of  the  state  legislature  is  supreme.  And,  in  the  argument 
in  behalf  of  the  defendant  company  in  this  case,  a  similar  ad- 
mission is  made. 

It  is  fallacious,  as  I  think,  to  contend  that  the  Ohio  legis- 
lation in  question  was  enacted  to  promote  the  public  interest. 
That  can  only  mean  the  public  interest  of  the  stdte  of  Ohio, 
and  the  reason  why  such  legislation  is  pernicious  and  unsafe 
is  because  it  is  based  upon  a  discrimination  in  favor  of  local 
interests,  and  is  hostile  to  the  larger  public  interest  and  con- 
venience involved  in  interstate  commerce.  Practically,  there 
may  be  no  real  or  considerable  conflict  between  the  public 
interest  that  is  local  and  that  which  is  general.  But,  as  the 
state  legislatures  are  controlled  by  those  who  represent  local 
demands,  their  action  frequently  results  in  measures  detri- 
mental to  the  interests  of  the  greater  public ;  and  hence  it  is 
that  the  people  of  the  United  States  have,  by  their  constitu- 
tion and  the  acts  of  congress,  removed  the  control  and 
regulation  of  interstate  commerce  from  the  state  legislatures. 

Countenance  seems  to  be  given  in  the  opinion  of  the 
majority  to  the  contention  that  the  power  of  congress  over 
the  regulation  of  interstate  commerce  is  not  exclusive,  by 
the  observation  that  **the  plaintiff  in  error  accepted  its 
charter  subject  necessarily  to  the  condition  that  it  would 
conform  to  such  reasonable  regulations  as  the  state  might 
from  time  to  time  establish,  that  were  not  in  violation  of  the 
supreme  law  of  the  land.  In  the  absence  of  legislation  by 
congress,  it  would  be  going  very  far  to  hold  that  such  an 
enactment  as  the  one  before  us   was  in  itself  a  regulation  of 
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interstate    commerce,'*    when    applied    to    trains    carrying 
passengers  from  one  state  to  another. 

But  it  has  already  been  shown  that  congress  has  legislated 
expressly  in  relation  to  interstate  trains  and  railroads,  has 
made  rules  and  regulations  for  their  control,  and  has  estab- 
lished a  tribunal  to  make  other  rules  and  regulations. 

Besides,  as  was  observed  by  Mr.  Webster  in  his  argument 
in  Gibbons  v.  Ogden,  9  Wheat.  17  : 

**The  state  may  legislate,  it  is  said,  whenever  congress  has 
not  made  a  plenary  exercise  of  its  power.  But  who  is  to 
judge  whether  congress  has  made  this  plenary  exercise  of 
power?  It  has  done  all  that  it  deemed  wise,  and  are 
the  states  now  to  do  whatever  congress  has  left  undone? 
Congress  makes  such  rules  as  in  its  judgment  the  case 
requires,  and  those  rules,  whatever  they  are,  constitute  the 
system.  All  useful  regulations  do  not  consist  in  restraint, 
and  that  which  congress  sees  fit  to  leave  free  is  a  part  of  the 
regulation  as  much  as  the  rest.*' 

Attention  is  called  to  the  fact  that  in  the  cases  of  De  Cuir 
V.  Hall,  Wabash  Ry.  Co.  v.  Illinois,  and  Illinois  R.  R.  Co. 
V.  Illinois,  there  were  no  specific  regulations  by  congress 
as  to  providing  separate  accommodations  for  white  and 
black  passengers,  as  to  rates  of  freight  to  be  charged 
on  interstate  commerce,  or  as  to  stopping  through  trains 
at  prescribed  places;  yet  legislation  by  the  states  on 
those  subjects  was  held  void  by  this  court,  as  a  trespass  on 
the  field  of  interstate  commerce. 

**The  power  of  congress  to  regulate  commerce  among  the 
several  states,  when  the  subjects  of  that  power  are  national 
in  their  nature,  is  also  exclusive.  The  constitution  does 
not  provide  that  interstate  commerce  shall  be  free,  but,  by 
the  grant  of  this  exclusive  power  to  regulate  it,  it  was  left 
free,  except  as  congress  might  impose  restraint.  Therefore 
it  has  been  determined  that  the  failure  of  congress  to  exercise 
this  exclusive  power  in  any  case  is  an  expression  of  its  will 
that  the  subject  shall  be  free  from  restrictions  or  impositions 
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upon  it  by  the  several  states."       /«   re   Rahrer,  140  U.  S. 
545,  11  Sup.  Ct.  865. 

Mr.  Justice  Brewer,  Mr.  Justice  White,  and  Mr. 
Justice  Peckham  concur  in  this  dissent. 

Mr.  Justice  White,  dissenting. 

The  statute  is  held  not  to  be  repugnant  to  the  constitution 
of  the  United  States,  because  it  is  assumed  to  be  but  an 
exercise  of  the  lawful  police  power  of  the  state,  providing 
for  local  convenience  of  its  inhabitants.  On  this  hypothesis 
the  statute  is  held  valid,  although  it  is  conceded  that  it 
indirectly  touches  interstate  commerce,  and  remotely  imposes 
a  burden  thereon.  To  my  mind,  the  Ohio  statute,  however, 
does  not  come  within  the  purview  of  the  reasoning  advanced 
to  support  it;  and  therefore  such  considerations  become 
irrelevant,  and  it  is  unnecessary  to  form  any  judgment  as  to 
their  correctness . 

My  conception  of  the  statute  is  that  it  imposes,  under  the 
guise  of  a  police  regulation  for  local  convenience,  a  direct 
burden  on  interstate  commerce,  and,  besides,-  expressly 
discriminates  against  such  commerce;  and  therefore  it  is  in 
conflict  with  the  constitution,  even  by  applying  the  rules 
laid  down  in  the  authorities  which  are  relied  on  as  upholding 
its  validity.  Now,  what  does  the  statute  provide?  Does  it 
require  all  railroads  within  the  state  to  operate  a  given 
number  of  local  trains,  and  to  stop  them  at  designated  points? 
Not  at  all.  It  commands  railroads,  if  they  run  three  trains 
a  day,  to  cause  at  least  three  of  such  trains  to  be  local  trains, 
by  compelling  them  to  stop  such  trains  at  the  places  which 
the  statute  mentions.  It  follows,  then,  that  under  the 
statute  one  railroad  operating  in  the  state  may  be  required  to 
run  only  one  local  train  a  day,  and  to  stop  such  train,  as  the 
statute  requires;  and  another  railroad,  reaching  exactly  the 
same  territory,  and  passing  the  same  places,  may  be  required 
to  operate  three  trains  a  day,  and  make  the  exacted  stops 
with  each  of  such  trains.  That  is  to  say,  although  the  same 
demands  and  the  same  local  interest  may  exist  as  to  the  two 
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roads,  upon  one  is  imposed  a  threefold  heavier  burden  than 
upon  the  other.  That  this  result  of  the  statute  is  a  discrimi- 
nation, it  seems  to  me,  in  reason,  is  beyond  question.  If, 
then,  the  discrimination  is  certain,  the  only  question  which 
remains  is,  is  it  a  discrimination  against  interstate  commerce? 
If  it  is,  confessedly  the  statute  is  repugnant  to  the  constitution 
of  the  United  States.  Whence,  then,  does  the  discrimination 
arise,  and  upon  what  does  it  operate?  It  arises  alone  from 
the  fact  that  the  statute  bases  its  requirement,  not  upon  the 
demands  of  local  convenience,  but  upon  the  volume  of 
business  done  by  the  road,  since  it  requires  the  road  operating 
three  trains  to  stop  three  as  local  trains,  and  the  road 
operating  one  train  to  stop  only  one.  But  the  number  of 
trains  operated  is  necessarily  dependent  upon  the  amount  of 
business  done,  and  the  amount  of  business  embraces  inter- 
state commerce  as  well  as  local  business.  But  making  the 
number  of  local  trains  dependent  upon  the  volume  of  business 
is  but  to  say  that  if  a  railroad  has  enough  interstate  business, 
.besides  its  local  business,  to  cause  it  to  run  one  local  and 
two  interstate  commerce  trains  each  way  each  day,  the 
increased  trains  thus  required  for  the  essential  purposes  of 
interstate  commerce  shall  be  local  trains,  while  another 
railroad,  which  has  no  interstate  commerce,  but  only  local 
business,  requiring  but  one  train  a  day,  shall  continue  only 
to  operate  the  one  local  train. 

While  the  power  of  the  state  of  Ohio  to  direct  all  the  rail- 
roads within  its  territory  to  operate  a  sufficient  number  of 
local  trains  to  meet  the  convenience  of  the  inhabitants  of  the 
state  may  be,  arguendo,  conceded, — although  such  question 
does  not  arise  in  this  case,  and  is  not,  therefore,  necessary, 
in  my  opinion,  to  be  decided, — that  state  cannot,  without 
doing  violence  to  the  commerce  clause  of  the  constitution  of 
the  United  States,  impose  upon  the  railroads  operating 
within  its  borders  a  burden  based,  not  upon  local  conven- 
ience, but  upon  the  amount  of  interstate  commerce  business 
which  the  roads  may  do,  thereby  causing  every  interstate 
commerce   railroad  to  have  a  burden   resting  upon  it  entirely 
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disproportioned  to  local  convenience,  and  greatly  more 
onerous  than  that  resting  upon  roads  doing  a  local  business, 
and  which  have  not  a  sufficient  interstate  business  to  compel 
them  to  operate  three  trains.  To  answer  this  reasoning  by 
saying  that  the  statute  does  not  compel  roads  to  operate  the 
three  trains  and  stop  them,  since  it  only  compels  them  to 
stop  them  if  they  operate  them,  is  to  admit  the  discrimination, 
and  to  state  the  lact  that  the  duty  is  not  made  by  the  statute 
dependent  upon  the  local  convenience,  but  upon  the  whole 
volume  of  business,  which,  of  course,  therefore,  includes 
interstate  commerce  business. 

As  the  statute  makes  its  exaction  depend,  not  upon  a  rule 
by  which  the  local  wants  are  ascertained  and  supplied,  but 
upon  the  business  done,  it  therefore  directly  operates  upon 
the  volume  of  business,  and  only  indirectly  considers  the 
possible  local  convenience.  Under  a  law  which  thus  pro- 
ceeds, my  mind  refu.ses  the  conclusion  that  the  law  directly 
considers  local  convenience,  and  only  indirectly  and  remotely 
affects  interstate  commerce,  when  the  reverse,  it  seems  to  me, 
is  patent  on  the  face  of  the  statute.  The  repugnancy  of  the 
statute  to  the  constitution  of  the  United  States  is  shown  by 
the  principle  decided  by  this  court  in  Osborne  v.  Florida,  164 
U.  S.  650,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  795,  17  Sup.  Ct. 
214.  In  that  case  the  state  of  Florida  imposed  a  license  on 
the  business  of  express  companies.  In  construing  the 
statute,  the  supreme  court  of  the  state  held  that  it  applied 
only  to  business  done  solely  within  the  state,  and  not  to 
business  interstate  in  its  character.  This  court,  in  reviewing 
and  affirming  the  decision  of  the  state  court,  said  that,  as 
construed  by  the  Forida  court,  the  statute  was  not  repugnant 
to  the  constitution,  because  it  applied  to  business  done 
solely  within  the  state,  and  that  the  contrary  would  have 
been  manifestly  the  case,  if,  for  the  purpose  of  taxation,  the 
state  had  taken  into  consideration  the  whole  volume  of  busi- 
ness, including  that  of  an  interstate  character.  Now,  if  a 
taxing  law  of  a  state  is  repugnant  to  the  constitution  because 
16  (N  s)  A  &  E  R  Cas— 6 
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it  operates  upon  the  whole  volume  of  business,  both  state 
and  interstate,  a  law  of  the  character  of  that  now  under  con- 
sideration, which  operates  upon  the  whole  volume  of  busi- 
ness of  a  railroad,  state  and  interstate,  is  equally  repugnant 
to  the  constitution  of  the  United  States. 

Whether,  in  the  enactment  of  the  statute,  it  was  intended 
to  discriminate,  is  not  the  question ;  for,  whatever  may  have 
been  the  intention  of  the  lawmaker,  if  the  necessary  effect  of 
the  criterion  established  by  the  law  is  to  cause  its  enforce- 
ment to  produce  an  unlawful  discrimination  ag^ainst  interstate 
commerce,  by  imposing^  a  greater  burden  on  the  roads 
engaged  in  such  commerce  than  upon  other  roads  which  do 
a  purely  local  business,  the  statute  is,  I  think,  repugnant  to 
the  constitution  of  the  United  States,  and  should  not  be 
upheld. 

For  these  reasons,  without  meaning  to  imply  that  I  do 
not  assent  to  the  conclusions  stated  by  my  brethren  who 
have  also,  on  other  grounds,  dissented,  I  prefer  to  place  my 
dissent  on  what  seems  to  me  the  discrimination  which  the 
statute  inevitably  creates. 


Lake  Shore  &  M.  S.  Ry.  Co. 

V. 

Kelsey. 

(Supreme  Court  of  Illinois^  June  77,  iSgg.) 

Injury  to  Passenger  Riding  on  Step — Obstruction  near  Track — 
Contributory  Negligence— Question  for  Jury.*— There  was  evidence 
tending  to  show  that  when  a  passeng^er  had  been  standing-  for  a 
short  time  on  the  lower  step  of  a  moving  railroad  car  and  holding 
on  to  the  railing,  because  unable  to  get  upon  the  platform  on 
account  of  the  number  of  persons  in  advance  of  him,  he  inadvert- 
ently projected  his  body  beyond  the  line  of  the  car,  and  was  sffuck 

♦See  generally  notes,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  372  et  seq. 
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by  a  car  neg-ligently  left  standing  upon  a  side  track  near  its  junc- 
tion with  the  track  upon  which  plaintiff's  car  was  moving,  //eld, 
that  it  was  a  question  for  the  jury  whether  he  was  or  was  not  guilty 
of  such  contributory  negligence  as  would  prevent  him  from  main- 
taining an  action  for  his  injuries. 

Passenger  Regulations — Notice.* — A  regulation  of  a  railroad  com- 
pany, which  is  reasonable  and  proper,  is  binding  upon  a  passenger, 
when  he  is  chargeable  with  notice  of  it. 

Appeal  by  defendant  from  First  district  appellate  court. 
Affirmed. 

Pam^  Donnelly  &  Glennon,  for  appellant. 
W.  A,  Hamilton,  for  appellee. 

Per  Curiam.  Mr.  Justice  Freeman  delivered  the 
opinion  of  the  appellate  court,  which  is  as  follows : 

** Appellant  seeks  a  reversal  of  this  judgment  chiefly  upon 
the  ground  that  the  boy,  as  it  is  claimed,  was  not  exercising 
due  care  for  his  own  safety :  First,  because  he  „  ^  ^ 
was  standing:  on  the  lowest  step  of  the  car  of 
the  platform,  holding  on  to  the  railing,  with  his  back  to  the 
side  track  in  question;  and,  second,  because  his  head  and 
body  were  projecting  beyond  the  outer  side  of  the  coach  upon 
which  he  was  riding.  The  train  was  operated  for  the 
accommodation  of  workmen.  It  made  thirteen  stops  between 
Van  Buren  street  and  its  terminal  station.  Its  rate  of  speed 
was  about  seven  miles  an  hour.  In  this  respect  it  differed 
materially  from  an  ordinary  railway  train  running  at  full 
speed,  and  for  longer  distances,  to  which  a  stricter  rule  as  to 
the  exercise  of  due  care  would  be  applicable.  Railroad  Co. 
V.  Williams,  140  111.  275,  29  N.  E.  672.  Standing  on  the 
steps  of  a  railway  car  when  the  train  is  in  motion,  although 
prima  facie  evidence  of  negligence,  is  not  negligence,  under 
all  circumstances,  per  se,  and  as  a  matter  of  law.     Railroad 

*See  note,  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  23;  Pennsylvania  R.  Co. 
V,  Langdon,  92  Pa.  St.  21,  37  Am.  Rep.  651 ;  McDonald*  v,  Chicago, 
etc.R.  Co.,  26  Iowa  124,  %  Am.  Dec.  114  ;  Alabama  G.  S.  R.  Co.  v. 
Hawk,  72  Ala.  112,  47  Am.  Rep.  403  ;  Mitchell  v.  Southern  Pac.  R. 
Co.,  87  Cal.  62. 
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Co.  V,  Fisher,  141  111.  614,  31  N.  E.  406,  and  cases  there 
cited.  Nevertheless,  riding  on  the  lower  step  of  the  plat- 
form of  an  ordinary  railway  train  going  at  a  high  rate  of 
speed  would  doubtless  be  regarded  as  gross  negligence  in  a 
passenger,  unless  some  good  reason  appears  for  so  doing 
other  than  voluntary  choice.  But  whether  it  is  negligence 
or  not  is  a  conclusion  of  fact  from  the  circumstances.  In 
the  present  case  there  is  testimony  tending  to  show  that  the 
platform  was  crowded  when  the  boy  boarded  the  car  at 
Forty  Seventh  street,  and  the  jury  specially  found  that  there 
was  no  room  for  him  to  stand  on  the  platform ;  in  other 
words,  that  he  may  have  been  there  from  necessity.  The 
accident  occurred  at  Forty-Fifth  street.  He  had  ridden, 
therefore,  about  two  blocks  in  this  position  before  he  was 
injured.  We  cannot  say  that  the  jury  were  not  justified  in 
finding  that  the  boy  had  been  unable  to  get  upon  the  platform, 
and  that  under  these  circumstances  he  was  not  guilty  of 
negligence  in  that  respect.  But  it  is  urged  that,  if  there  was 
contributory  negligence  in  no  other  way,  there  certainly  was 
such  negligence  when  the  boy  projected  his  body  outside  of 
the  line  of  the  coach  upon  which  he  was  riding.  It  is 
claimed  on  the  part  of  the  appellant  that  the  space  between 
the  moving  coach  and  the  car  by  which  the  boy  was  struck 
was  something  like  a  foot  and  a  half  in  width.  This  was 
testified  to  as  an  estimate  or  opinion,  but  not  as  a  positive 
fact  based  upon  measurements  or  actual  knowledge.  The 
jury^  were  at  liberty  to  reach  their  own  conclusions  as  to  the 
correctness  of  this  estimate,  and  we  do  not  regard  its  cor- 
rectness as  proven.  On  the  contrary,  there  is  evidence  of 
facts  and  circumstances  tending  to  disprove  the  claim  that 
the  space  in  question  was  so  wide.  In  the  case  of  Railroad 
Co.  V.  Williams,  above  referred  to,  it  is  said  that  where  a 
railroad  company  places  its  tracks  so  near  an  obstruction 
which  it  is  necessary  for  its  cars  to  pass,  that  its  pas- 
sengers, while  riding,  are  in  danger  of  being  injured  bj^  con- 
tact with  such  obstruction,  it  is  a  fair  question  for  the  jury 
whether  the  company  is  or  is  not  guilty  of  negligence.     In 
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the  present  case  the  negligence  of  the  company  in  this  respect 
is  not  seriously  controverted.  It  is,  in  like  manner,  a  fair 
question  for  the  jury  whether,  under  the  circumstances  in 
evidence,  the  passenger  was  or  was  not  guilty  of  contributory 
negligence.  If  the  conduct  of  a  party  whose  duty  it  is  to  use 
due  care  *is  so  clearly  and  palpably  negligent  that  all  reason- 
able minds  would  so  pronounce  it  without  hesitation  or 
dissent,'  then  the  court  may  so  pronounce,  and  so  instruct 
the  jury.  Hoehn  v.  Railway  Co.,  152  111.  223,  38  N.  E. 
549,  and  cases  cited.  In  the  present  case  we  cannot  say  that 
the  boy  who  was  injured  was  so  palpably  neg- 
ligent.    If  it  be  true  that,  having  got  on  the  JwSdSJ^S""" 

.  .  Step — Obstruction 

train  but  a  few  moments   before,  he  had  been  newrTrack-cpn- 

'  tribtttoy  yegll- 

unable  to  get  upon  the  platform  because  of  the  SfjJi^^®"****" 
number  of  persons  in  advance  of  him,  and  that, 
holding  on  to  the  railing,  he  inadvertently  projected  his  body 
beyond  the  line  of  the  coach,  and  was  struck  by  a  car  negli- 
gently left  standing  upon  a  side  track  near  its  junction  with 
the  track  upon  which  he  was  riding,  and  was  thus  injured, 
it  is,  we  think,  a  question  for  the  jury  whether,  under  the 
circumstances,  he  was  or  was  not  in  the  exerci.se  of  due  and 
proper  care  such  as  would  prevent  him  from  maintaining  the 
action ;  and  by  their  verdict  they  have  determined  the  ques- 
tion in  favor  of  the  appellee.  That  they  were  unable  to 
determine,  from  the  evidence,  whether  there  was  standing 
room  in  the  aisles  of  the  coach  upon  which  the  boy  was 
riding,  or  whether  there  were  vacant  seats  in  the  other  cars, 
is  in  no  way  inconsistent  with  such  finding. 

** Objection  is  made  to  the  first  instruction  given  at  the 
instance  of  appellee's  counsel,  that  it  assumes  the  existence 
of  a  disputed  fact,  namely,  that  the  appellee  was  a  passenger. 
The  objection  is,  we  think,  unfounded.  No  such  assumption 
appears  in  the  instruction,  and  as  to  the  disputed  fact  the 
jury  found,  in  answer  to  a  special  interrogatory,  that  the  boy 
was  not  on  the  train  with  the  intention  of  stealing  a  ride. 
Other  instructions  are  objected  to,  but  we  find  no  material 
error  in  the   action  of  the  trial  court  in  giving  or  refusing 
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them.     They  state  with  substantial  correctness  the  law  appli- 
cable to  the  evidence.     A  regulation  of  the  company  which 

is  reasonable  and  proper  is  binding  upon  a 
ulSSSS^^SS^'    passenger  when  the  latter  has  notice  of  it,  or  the 

circumstances  are  such  that  he  ought  to  have 
such  notice ;  and  it  should  be  obeyed  so  far  as  the  conditions 
permit.  Our  attention  is  called  to  certain  alleged  errors  in 
excluding  testimony  offered  in  behalf  of  appellee.  Some  of 
this  evidence  was  clearly  admissible,  but,  inasmuch  as  appel- 
lee does  not  complain  of  the  result  of  the  trial,  it  is  not  nec- 
essary to  state  at  length  the  reasons  for  so  holding.  The 
judgment  of  the  circuit  court  is  aflSrmed.*' 

We  concur  in  the  foregoing  views  and  in  the  conclusion 
reached  by  the  appellate  court.  The  opinion  of  the  appellate 
court  as  above  set  forth  is  adopted  as  the  opinion  of  this  court. 
Accordingly,  the  judgment  of  the  appellate  court  is  affirmed. 
Judgment  affirmed. 


Spink 

V, 

Louisville  &  N.  R.  Co. 

{Court  of  Appeals  of  Kentucky  y  Oct,  i8,  iSgg.) 

Mistake  of  Ticket  Agent — Ejection  of  Passenger — ^Cause  of  Ac- 
tion.*—Where  a  person  pays  the  ticket  agent  the  fare  to  his  destiaa- 
tion,  but,  through  the  mistake  of  the  agent,  is  g-iven  a  ticket  to  a 
point  short  of  his  destination,  and,  is  ejected,  in  a  proper  manner, 
at  such  point  by  the  conductor,  for  refusing  to  pay  the  fare  between 
that  point  and  his  destination,  the  only  cause  of  action  he  has  is  for 
breach  of  contract. 

Damages — Evidence. — It  is  not  competent  for  a  plaintiff  to  prove, 
for  the  purpose  of  increasing  his  damages,  that  he  is  a  man  of  the 
strictest  honor  and  integrity,  and  sensitive  to  indignities  put  upon 
him. 


♦See  Louisville  A   N.  R.  Co.   v.  Hine  (Ala.).  14  Am.  A  Eng.  R, 
Cas.,  N.  S.,  382  and./iW->ti^/f-. 
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Appeal  by  plaintiff  from  Hardin  county  circuit  court . 
Affirmed. 

James  Montgomery^  for  appellant. 
W.  H,  Marriott y  for  appellee. 

Burn  AM,  J.  Appellant  sought  in  this  action  to  recover 
damages  of  appellee  for  being  put  off  of  one  of  its  passenger 
trains.  The  testimony  develops  that  appellant  resided  be-. 
tween  Colesburg  and  Booth  station,  and  that  on      ^     ^, ,  ^ 

^  '  Case  Stated. 

the  4th  day  of  August,  1896,  he  boarded  the 
afternoon  train  of  appellee  in  Elizabethtown,  to  return  home. 
He  testifies  that  he  paid  the  ticket  agent  of  appellee  at 
Elizabethtown  32  cents,  the  fare  to  Booth  station;  that 
the  agent  delivered  him  a  ticket,  and  he  at  once  boarded  the 
train,  and  shortly  afterwards  delivered  the  ticket  to  the  con- 
ductor; that,  immediately  after  passing  Colesburg,  the 
conductor  demanded  that  he  should  pay  10  cents  additional, 
the  fare  between  Colesburg  and  Booth  station,  informing  him 
that  his  ticket  only  carried  him  to  Colesburg;  that  he  in- 
formed the  conductor  that  he  had  asked  and  paid  for  a  ticket 
to  Booth  station,  and,  if  the  ticket  only  carried  him  to> 
Colesburg,  it  was  a  mistake  of  the  station  agent;  that  there- 
upon the  conductor  informed  him  that,  if  he  did  not  pay  the 
fare  between  Colesburg  and  Booth  station,  he  would  put  him 
off;  and,  upon  his  refusal  to  do  so,  the  conductor  stopped 
the  train,  and  ejected  him  from  the  car,  and  he  was  compelled 
to  walk  a  mile  to  Booth  station,  from  which  he  suffered  phys- 
ical injury  and  great  mortification  at  the  indignity  put  upon 
him.  The  trial  resulted  in  a  verdict  and  judgment  in  favor 
of  appellant  for  $15,  from  which  he  has  appealed. 

A  number  of  alleged  errors  are  relied  on.  First,  it  is 
insisted  that  the  court  erred  in  overruling  his  motion  to 
strike  out  the  second  paragraph  of  appellee's  answer,  in 
which  it  is  alleged  that,  after  the  train  had  passed  Colesburg, 
appellant  refused  to  pay  his  fare,  or  present  a  ticket,  to 
Booth  station,  which  was  the  next  one  on  the  route,  and 
that  thereupon  the  conductor  stopped  the  train,  and  ejected 
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him,  using  no  more  force  than  was  necessary  to  do  so;  and 
also  in  sustaining  appellee's  motion  to  compel  him  to  elect 
whether  he  would  proceed  upon  his  cause  of  action  for 
being  ejected  from  appellee's  train  or  for  the  mistake  of 
appellee's  agent  in  giving  him  a  ticket  from  Elizabethtown 
to  Colesburg  instead  of  to  Booth  station ;  also  in  refusing  to 
allow  him  to  prove  by  divers  witnesses  that  he  was  a  man 
of  the  highest  integrity,  and  extremely  sensitive  to  reflections 
upon  his  honor.  If,  as  alleged,  appellant's  ticket  was  only 
good  between  Elizabethtown  and  Colesburg,  he  had  no  right 
to  require  the  conductor  to  transport  him  beyond  Colesburg 
without  paying  the  additional  fare  ;  and  it  was  the  right  of  the 
xistakeof  couductor,  if  he  persisted  in  so  doing,  to  eject 

TIckat  Agent-  y  f  &•  j 

SSgw-caSTof  ^^°^  from  the  train.  Mr.  Hutchinson,  in  his 
Acuon.  ^^j.^  ^jj  Carriers  (section  580h)  says  :     ' 'Where 

the  passenger,  having  paid  fare  to  the*  point  of  destination, 
is,  by  the  mistake  of  the  company's  agent,  furnished  with  a 
ticket  which,  upon  its  face,  entitles  him  to  ride  only  to  a 
point  short  of  his  destination,  or  the  like,  the  passenger,  hav- 
ing accepted  the  ticket,  cannot  insist  on  riding  upon  that 
ticket  beyond  the  point  to  which  it  by  its  terms  entitles  him. 
He  must,  therefore,  pay  fare  to  his  destination,  or  get  off, 
and  continue  his  journey  by  other  means,  and,  if  he  refuses,  the 
conductor  may  eject  him  ;  but  he  may  recover  of  the  carrier 
damages  for  the  injury  he  has  sustained  by  reason  of  its  breach 
of  contract.  Here,  too,  however,  th^  action  will  be  for  the 
breach  of  the  contract,  and  not  for  the  ejection."  And  this 
court,  rn  the  case  of  Railway  Co.  v,  Lyons,  46  S.  W.  209, 
held  that:  **The  ticket  accepted  by  the  passenger  must 
usually  be  treated  as  conclusive  evidence  of  the  passenger's 
rights  as  between  him  and  the  conductor,  leaving  the 
passenger  to  his  action  against  the  carrier  if  he  has  not  been 
given  such  ticket  as  the  contract  called  for;  otherwise,  the 
conductor  would  be  compelled  to  accept  the  statements  of 
the  passenger  in  preference  to,  and  contradictory  of,  the 
ticket  presented  to  and  relied  on  by  himself.  *  *  *  As 
between  the  two,  the  conductor  may  properly  rely  upon  the 
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ticket  as  it  reads,  and  as  the  passenger  cannot  reasonably 
demand  more,  it  follows  that   the  expulsion   of  the   latter 
from  the  train  in  a  case  like  the   one  before  us  cannot  be 
regarded  as  tortious,  unless  accompanied  with  unreasonable 
and  unnecessary  force  or  insult."     It  seems  to  us  that  it  is 
a  reasonable  practice  to  require  a  passenger  to  conform  to 
the   reasonable  and  settled  customs  and  practices  in  order  to 
prevent  the  company  from  being  defrauded.     The  motion  of 
appellant  was  properly  overruled,  and  the  court 
did   not  err   in  excluding  the  testimony  offered     SSSr*"^"^" 
which  conduced  to  show  that  appellant  was  a 
man   of   the   strictest  integrity   and   honor,  and  sensitive  to 
indignities  put  upon  him.     These  are  presumed  characteris -' 
tics  of  all  men,  and  it  was  not  competent  for  appellant  to  prove 
that  he   possessed   these  qualifications   in   an  exaggerated 
degree,   with    a    view    of    increasing  his    damages.      The 
instructions    given   to  the   jury   conform  to  the    law    here 
indicated,  and  were  as  favorable  as  he  was  entitled  to.     For 
the  reasons  indicated,  the  judgment  is  aflSrmed. 

HoBSON,  J.,  not  sitting. 


Johnson 
Georgia  Raii^road  &  Banking  Co. 

{Supreme  Court  of  Georgia^  July  26^  fSgg.) 

Custom  of  Selling  Round-Trip  Tickets— Closed  Ticket  Office- 
Right  to  Reduce  Rate. — The  mere  fact  that  a  railroad  company  has 
been  accustomed,  on  a  given  day  in  each  week,  to  sell  round- trip 
tickets  between  two  stations  along  its  line  of  road  at  a  rate  of  fare 
below  the  maximum  rate  fixed  by  law,  does  not  entitle  a  person  who 
fails  to  procure  such  a  ticket  by  reason  of  the  fact  that  the  agent  is 
absent  and  the  ticket  office  is  closed  to  be  carried  the  round  trip 
between  such   stations  upon  a   tender  to  the   conductor  of  the   fare 
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which  the  company  has  been  in  the  past  accustomed  to  charge.. 
The  closing  of  the  ticket .  office  is  prima  facie  evidence  that  the- 
company  intended  to  abandon  its  custom,  which  it  had  a  right  to  do, 
and,  in  the  absence  of  facts  showing  that  such  was  not  its  intention, 
such  custom  cannot  be  relied  on  to  constitute  a  contract  of  carriage 
at  the  reduced  rate  which  the  company  was  formerly  in  the  habit  of 
charging. 
(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Oglethorpe  county  superior  court. 
AjffirTned, 

Lumpkin  &  Burnett,  for  plaintiff  in  error. 
Jos,  B.  &  Bryan  Cummitig  and  M,  P.  Reese y  for  defendant 
in  error. 

Cobb,  J.  Johnson  brought  suit  against  the  Georgia  Rail- 
road &  Banking  Company,  alleging  in  his  petition,  in  sub- 
stance, as  follows:  On  October  24,  1897,  the  same  being 
Sunday,  petitioner  went  to  the  depot  of  the  defendant  at 
Dunlap  about  2  o'clock  in  the  afternoon  for  the  purpose  of 
purchasing  a  round  •  trip  ticket  from  that  station  to  Crawford, 
another  station  on  defendant's  road.  Dunlap  was  a  regular 
ticket  station,  ''and  it  was  the  custom  of  said  defendant 
company  to  issue  round -trip  tickets  on  Sundays  from  said 
station  of  Dunlap  to  Crawford  for  the  sum  of  twenty-four 
cents."  Petitioner,  knowing  these  facts,  went  to  Dunlap 
about  one  hour  and  a  half  before  the  time  for  the  train  to 
arrive  upon  which  he  desired  to  take  passage,  and  remained 
there  all  the  while,  and  sought  to  procure  a  ticket;  but  the 
oflSce  was  not  open,  nor  was  there  any  person  there  to  sell 
tickets,  and  hence  petitioner  was  unable  to  procure  a  ticket. 
When  the  train  arrived,  about  4  o'clock  in  the  afternoon,  he 
took  passage  on  the  same,  and  when  the  conductor  demanded 
his  fare  he  stated  to  the  conductor  that  he  desired  to  go  to 
Crawford  and  return ;  that  he  had  endeavored  to  purchase  a 
ticket  at  Dunlap,  but  that  the  office  was  closed  and  there  was 
no  one  there  from  whom  he  could  purchase  a  ticket;  that  he 
was  willing  to  pay  the  regular  Sunday  round -trip  rate,  viz. 
24  cents ;  and  this  sum  he  offered  to  pay  the  conductor,  after 
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having  stated    the  facts   above   set  forth.     The  conductor 
refused  to  accept  this  sum,  and  demanded  of  petitioner  the 
regular  train  rates,  to  wit,  3  cents  a  mile.      Petitioner  was 
unable  and  declined  to  pay  the  rate  demanded,  and  the  con- 
ductor and   other  agents  and  employees  of  the  defendant 
illegally  and  without  authority  of  law  ejected  him  from  the 
train.     A  number  of  petitioner's  acquaintances  were  aboard 
the  train,  and  he  was  disgraced  and  degraded   in  their  esti- 
mation, and  his  feelings  were  wounded.     Petitioner  was  on 
the  train   as  a  passenger,   as   a  matter   of  right,  and  was 
deporting  himself  in  a  quiet  and  orderly  manner,  anil  was 
without  fault  on  his  part.     At  the  trial  term  the  defendant 
moved  orally  to  dismiss  the  plaintiff's  petition  on  the  ground 
that  it  set  forth  no  cause  of  action.     The  court  sustained  the 
motion  and  dismissed  the  petition,  and  the  plaintiff  excepted. 
The  maximum  rate  at  which  the  defendant  is,  under  the 
regulations  of  the  railroad  commission  of  this  state,  author- 
ized to  sell   tickets,  is  3  cents  per  mile;  and  any  person 
presenting   himself  as  a  passenger  upon   one   of   its   trains 
without  a  ticket  can  be  required  to  pay  4  cents  per  mile, 
unless  the  company  either  had  no  ticket  office  at  the  place 
where  it  received  such  passenger,  or,  having  a  ticket  office, 
had  failed  to  keep  the  same  open  immediately  before  the 
arrival  of  the  train  the  time  required  by  the  regulations  of 
the  railroad  commission,   and   thereby   the  passenger  was 
prevented   from   procuring  a  ticket.     The  plaintiff  in  this 
case,  however,  is  not  one  who  presents  himself  upon  the  train 
as  a  passenger,   and  demands  to  be  carried  upon  paying  the 
ticket  rate  of  fare  because  he  has  been  prevented   by  the  act 
of  the  company  from  obtaining  a  ticket  at  the  rate  of  3  cents 
per  mile.     If  that  had  been  the  case,  his  petition  would  have 
set  forth  a  cause  of  action,  as  his  expulsion  would  have  been 
unauthorized.     He  does  not  allege  a  refusal  of  the  company 
to  carry  him  at  the  usual  rate  of  fare  charged  by  the  company 
for  tickets.     On  the  contrary,   his   petition  shows  that  no 
more  than  this  rate  was  demanded  of  him.     But  he  complains 
that   the  company  refused  to  carry   him  for  a  round  trip 
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between  two  stations  at  a  reduced  rate,  and  that  the  con- 
ductor, to  whom  he  tendered  a  sum  equal  to  that  to  which 
he  alleges  the  company  had  on  former  Sundays  sold  round - 
trip  tickets  between  the  stations,  refused  to  enter  into  an 
arrangement  with  him  by  which  he  could  be  carried  the 
round  trip  for  the  sum  tendered.  He  does  not  allege  that 
there  was  any  rule  or  regulation  of  the  company,  which  had 
been  promulgated,  declaring  that  it  would  sell  round-trip 
tickets  at  the  rate  of  fare  which  he  claimed  it  had  been 
accustomed  to  charge.  It  is  not  alleged  that  any  notice  was 
published  in  any  way  stating  that  round-trip  tickets  would 
be  sold  either  on  the  day  on  which  plaintiff  boarded  the 
train  or  on  any  day.  The  allegation  is  that  **it  was  the 
custom  of  said  defendant  company  to  issue  round -trip  tickets 
on  Sundays"  from  Dunlap  to  Crawford  and  return.  This 
is,  in  effect,  an  allegation  that  on  Sundays,  in  the  past  (for 
how  long  it  does  not  appear) ,  the  defendant  had  seen  proper 
to  sell  persons  at  a  reduced  rate  round -trip  tickets  between 
these  stations.  Railroad  companies  in  this  state  are  required 
by  law  to  sell  tickets  to  persons  desiring  to  become  passen- 
gers for  3  cents  per  mile,  and  it  is  made  their  duty  to 
provide  a  place  at  which  these  tickets  can  be  procured. 
If  they  fail  in  this,  such  persons  may  nevertheless  board 
the  train  and  insist  upon  being  carried  upon  tendering  the 
amount  which  they  would  be  required  to  pay  for 
the  ticket.  This  is  all  that  the  railroad  companies  are 
compelled  to  do.  They  may,  if  they  see  proper,  carry  a  pas- 
senger for  a  less  sum  than  this  rate,  but  they  are  not  com- 
I)elled  to  do  so,  and  any  offer  on  their  part  to  make  a  contract 
of  carriage  for  a  less  sum  is  entirely  voluntary.  Being  under 
no  legal  obligation  to  make  the  offer,  when  made  it  may  be 
withdrawn  at  any  time  that  the  company  sees  proper.  The 
effect  of  the  allegation  in  the  petition  is  that  the  defendant 
had  been  accustomed  in  the  past  to  make  offers  of  this  char- 
acter on  Sundays,  and  that  these  offers  had  been  accepted, 
but  how  was  the  offer  made?  It  clearly  appears  from  the 
petition  that  the  company  offered  to  issue  to  persons  who 
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applied  at  the  ticket  office  round -trip  tickets  upon  payment 
of  a  reduced  rate,  so  that  the  custom  alleged  was  not  a  cus- 
tom of  carrying  passengers  at  a  reduced  rate,  but  of  supply- 
ing prospective  passengers  with  tickets  when  thej^  made 
application  for  the  same  at  the  ticket  office  of  the  company. 
When  the  plaintiff  repaired  to  the  station  of  Dunlap  on  the 
day  in  question,  he  had  knowledge,  as  is  alleged,  that  the 
ticket  agent  at  that  office  had  been  on  duty  on  Sundays,  and 
had,  for  a  reduced  rate  of  fare,  sold  round -trip  tickets  be- 
tween the  stations  named.  When  he  found  the  ticket  oflfice 
closed,  and  no  agent  of  the  company  present,  this  was  notice 
to  him  that  on  this  day  the  offer  which  the  company  had 
been  accustomed  to  make  in  the  past  was  withdrawn,  and 
therefore  he  had  no  right  to  enter  the  train  unless  he  intended 
to  comply  with  the  law  requiring  him  to  pay  the  rate  of  fare 
fixed  by  the  railroad  commission.  He  had  no  contract  with 
the  company  to  carry  him  a  round  trip  between  the  stations 
at  a  lower  rate.  He  simply  shows  that  in  the  past  the  com- 
pany had  been  accustomed  to  make  contracts  of  this  charac- 
ter. Nothing  is  alleged  in  the  petition  which  would  require 
the  company  to  continue  the  practice  of  issuing  these  round- 
trip  tickets  if  it  desired  to  abandon  the  custom,  although  the 
abandonment  might  be  for  one  day  only,  and  between  the 
two  stations  named  only.  The  selling  of  the  round-trip 
ticket  was  purely  voluntary.  The  company  was  under  no 
duty  to  the  public  or  to  any  individual  to  sell  such  tickets. 
No  publication  or  notice  that  such  tickets  would  be  sold  was 
ever  given,  and  no  such  ticket  was  ever  issued,  except  by  a 
ticket  agent.  The  plaintiff,  therefore,  according  to  his  alle- 
gations, must  have  known  that  the  custom  upon  which  he 
relied  as  his  authority  for  boarding  the  train  did  not  justify 
him  in  taking  this  step  without  procuring  a  ticket,  and  that 
when  the  company  closed  its  ticket  office  it  withdrew  the 
offer  to  sell  at  the  reduced  rate. 

In  Crocker  v.  Railroad  Co.,  24  Conn.  249,  it  appeared  that 
the  company  established  and  gave  public  notice  of  a  regu- 
lation that  the  fare  on  their  cars  between  two  named  stations 


94  CARRIERS  OF  PASSENGERS  ^^^  ^^^ 

(NS) 

Johnson  v.  Georgia  Railroad  &  Banking  Co 

would  be  50  cents,  if  a  ticket  was  procured  by  the  passenger 
before  entering  the  cars ;  otherwise,  the  fare  would  be  55 
cents.  A  person  without  a  ticket  took  a  seat  in  one  of  the 
company's  cars  at  one  of  the  stations  named,  to  go  to  the 
other  station,  and,  when  called  upon  by  the  conductor, 
offered  to  pay  50  cents  for  his  passage,  and  refused  to  pay 
any  more,  whereupon  the  conductor  ejected  him  from  the 
train.  Upon  the  trial  of  an  action  brought  by  him  against 
the  company,  he  claimed  to  have  proved  that  he  went  to  the 
oflfice  where  tickets  were  usually  sold,  at  a  reasonable  time 
before  the  train  arrived,  to  procure  a  ticket,  and  that  the 
office  was  closed  and  there  was  no  one  from  whom  a  ticket 
could  be  procured.  It  was  held  that  the  defendant  was 
under  no  legal  obligation  to  furnish  tickets  to  carry  passen-' 
gers  between  the  stations  named  for  less  than  55  cents  each ; 
that  the  regulation  of  the  defendant  was  not  a  contract 
creating  a  legal  duty,  but  a  mere  proposal,  which  might  be 
withdrawn  at  pleasure ;  that  such  proposal  was  withdrawn 
by  the  closing  of  the  ticket  office  and  the  retirement  of  the 
agent  therefrom.  Sandford,  J.,  in  the  opinion,  says: 
'*But  the  plaintiff  contends  that  the  defendants,  having  pub- 
lished this  regulation,  were  bound  to  furnish  tickets,  and  for 
that  purpose  to  keep  an  office,  and  an  agent  in  attendance  at 
all  reasonable  times.  It  is  obvious  that  the  law,  independ- 
ent of  any  special  contract,  imposed  no  such  duties  upon 
the  defendants.  *  *  *  That  the  meaning  and  import  of 
the  regulation  were  what  the  plaintiff  claims,  may  be  con- 
ceded ;  but  did  it,  like  a  valid  contract,  impose  upon  the 
defendants  a  legal  obligation,  from  which  they  could  not 
recede  at  pleasure?  Was  the  rule  thus  promulgated  and 
thus  construed  a  contract?  I  think  it  was  in  the  nature  of  a 
mercantile  advertisement,  rather  than  a  contract ;  proffered 
on  one  side,  to  be  closed  by  a  mere  acceptance  on  the  other. 
*  *  *  But  suppose  that  published  rule  was  a  proffered 
contract,  which  might  be  closed  by  a  mere  acceptance;  like 
all  other  proposals,  until  accepted,  it  might  be  withdrawn 
at  pleasure.     It  has  already  been  remarked  that  the  defend- 
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ants*    obligation   to  furnish   a   ticket,    and   the   right  of  the 
plaintiff  to  obtain   one,  on  request,  if  such  right  and  obliga- 
tion existed,   must  have  had  their  foundation  entirely  in  the 
supposed   special    undertaking  which   the    published    reg- 
ulation   of   the   defendants  imported;    and  in  thisconnec- 
tion   it  may    be  added,    that   independent   of   any    special 
contract,  the  whole  duty  of  the  defendants  towards  the  plain- 
tiff was  to  carry  him  for  a  reasonable  compensation  in  money. 
The   defendants   were   ready  to  carry  him,  but  he  refused  to 
pay  them  their  reasonable  compensation  of  fifty -five  cents, 
and   insisted   upon   holding  them    to  their   proposition    to 
furnish  a   ticket,  or  its  equivalent  in  a   passage  at  the  price 
of  a  ticket.     His  right  to  retain  his  seat,  therefore,  depended, 
not    on   the  common-law    obligation    of  the   carriers,   but 
upon    the    assumed   special   undertaking  of  the  defendants 
to   furnish   and    carry  for    a    ticket.     *    *     *     His    claim 
is    that    having,    on    his  part,    done    everything    required 
by    the    defendants'     regulation    to    entitle    himself    to    a 
ticket,     and    having    failed    to     obtain     one    through    the 
fault  of  the  defendants,  he  has,  as  against  them,  acquired  the 
same  rights  as  if  his  efforts  to  obtain  such  ticket  had  been 
successful.     *    *    *    The   published  regulation,    being    a 
mere  proposal,  until  accepted,  imposed  upon  the  defendant 
no  legal  duty.     The  minds  of  the  parties  not  having  met,  no 
contract  between  them  had  been  made.     Before  the  plaintiff's 
appearance,  the  agent  had  closed  the  office  and  retired,  and 
so  the  proposal  was  withdrawn,  and  withdrawn  before  accept- 
ance.     An  intention  or  a  readiness  to  accept  an  offer  is  a 
very   different  thing  from   an   actual  acceptance.     *     *     * 
Closing^  the  office  was  for  the  time,  at  any  rate,  a   most 
effective  withdrawal  of  the  proposal  to  furnish  tickets,  and 
necessarily  communicated  notice  of  such  withdrawal  to  the 
plaintiff."      The   decision   was   rendered  by   a  majority  of 
the  court,  two  justices  dissenting.     The  ruling  made  by  the 
majority  was  followed  by  the  supreme  court  of  New  York  in 
the  case  of  Bordeaux  v.  Railway  Co.,  8  Hun,  579, — a  decision 
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in  which  all  of  the  justices  concurred, — and  the  reasoning  of 
Judge  Sandford  was  approved. 

It  seems  that  on  the  question  as  to  whether  a  railroad 
company  is  under  a  legal  obligation  to  furnish  tickets  for  a 
continuous  passage,   when  it  has  established   a  regulation 

■ 

providing  that  the  train  rate  of  fare  shall  be  higher  than  the 
ticket  rate,  the  two  decisions  above  referred  to  stand  alone  in 
this  country.  The  conclusion  reached  in  both  of  these  cases 
has  been  adversely  criticised  by  both  courts  and  commentators. 
See  notes  to  Phettiplace  z/.  Railroad  Co.  (Wis.)  20  Lawy. 
Rep.  Ann.  483,  484  (s.  c.  54  N.  W.  1092) ;  1  Fetter,  Carr. 
Pass.  269,  and  cases  cited;  Railroad  Co.  v.  Rogers,  28  Ind. 
1,  5;  Railroad  Co.  v.  Dalby,  19  111.  353.  364;  Swan 
V.  Railroad  Co.,  132  Mass.  116,  117  ;  Du  I^aurans  v.  Railroad 
Co.,  15  Minn.  49,  56  (Gil.  29).  An  examination  of  these 
cases  and  comments,  however,  will  show  that  the  criticism 
arises  at  this  point:  That,  when  a  railroad  company  sees 
proper  to  make  a  regulation  that  a  higher  rate  of  fare  will  be 
charged  persons  without  tickets  than  those  who  have  tickets, 
while  such  a  regulation  is  reasonable,  the  further  ruJe 
requiring  conductors  to  eject  from  the  train  persons  refusing 
to  pay  more  than  the  ticket  rate,  when  the  omission  to  procure 
the  ticket  was  due  to  the  failure  of  the  company  to  afford  an 
opportunity  to  such  person  to  obtain  a  ticket,  is  unreasonable. 
It  does  seem  unreasonable  to  require  of  a  passenger  a  higher 
rate  of  fare,  when  he  has  done  everything  in  his  power  to 
comply  with  the  regulation  of  the  company,  and  his  failure 
to  obtain  the  ticket  was  due  to  no  fault  whatever  on  his  part. 
This  is  undoubtedly  true  in  all  cases  where  the  ticket  issued 
would  entitle  the  passenger  to  a  continuous  passage,  and 
where  the  payment  of  the  fare  to  the  conductor  on  the  train 
would  as  perfectly  accomplish  the  result  to  be  desired  as  the 
delivering  of  a  ticket  to  the  conductor.  There  seems,  how- 
ever, to  be  a  proper  distinction  to  be  drawn  between  those 
cases  where  a  single  passage  ticket  is  required,  and  cases 
where  the  company  voluntarily  agrees,  on  certain  conditions, 
to   sell   round-trip  tickets  at  a  rate  of  fare  lower  than  that 
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usually  charged  for  the  continuous  passage  each  way.     In  the 
sale   of  round-trip  tickets  at  reduced   rates   the  company  is 
doing  two  things  which  it  is  under  no  legal  obligation  to  do, 
— two  things  which  are  purely  voluntary  on  its  part :     First, 
it  will   thus  give  to  the   person   purchasing  such  a  ticket  a 
token  which  will  enable  him  to  ride  as  a  passenger  upon  its 
train  both  ways  between  the  stations  named ;  and,  second,  it 
is  doing  this  for  a  sum   less  than  the  person  purchasing  the 
ticket  could  legally  require  it  to  carry  him  for.     Such  a  con- 
tract at  such  a  rate  is  one  that  is  unusual,  and  for  that  reason 
the  duties  and  liabilities  of  the  company  arising  out  of  the  pro- 
posal to  enter  into  such  a  contract  are  not  the  same  as  those 
which   would  arise  where  the  proposal  is  to  do  something 
which   is  usually  and  ordinarily  done  by   common  carriers. 
The  failure  to  secure  a  single-trip  ticket  entails  little  trouble 
upon  the  agents  of  the  company,  and  causes  no  confusion  in 
the  transaction  of  the  business  of  the  company.      The  pas- 
senger can  pay  the  conductor  the  ticket  rate  of  fare,  who  can 
then  carry  him  to  his  destination,  or  at  least  to  the  point 
where  the  conductor  turns  the  train  over  to  another  conductor. 
Such  an  arrangement  is  so  simple  that  it  does  not  seem  other 
than   reasonable  to  require  the  company  to  follow  this  plan 
when  it  has  not  afforded  the  passenger   an  opportunity  to 
purchase  a   ticket.      But  how  is   it   in  regard  to  round -trip 
tickets  ?      Mere  payment  to   the  conductor  on  the   outgoing 
train  will  not  supply   the  place  of   such  a  ticket.     The  pas- 
senger needs  some  evidence  that  he  has  paid   the   fare,  in 
order    to    satisfy    the    conductor    on    the    returning    train 
that     he    has     settled    with     the    conductor    on    the    out- 
going  train.     The    confusion  incident   to   a   system  which 
would  permit  a  passenger  to  enter  a  train  without  a  ticket, 
and  make  an  arrangement  with  a  conductor  for  a  round  trip, 
is  so  apparent  that  it  will  not  be  presumed  that  it  was  the 
intention  of  the   company  to  establish  such  a  practice;  and 
a  rule  requiring,  as   a  condition   precedent  to  be   performed 
before  the  passenger  is  carried,  that  he  shall  have  purchased 
16  (N  s)  A  &  E  R  Cas— 7 
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a  ticket,  cannot  in  such  cases  be  said  to  be  unreasonable. 
Conceding  that  the  conclusion  reached  in  the  Crocker  and 
Bordeaux  Cases  was  not  correct  as  applied  to  a  single-trip 
ticket,  the  reasoning  of  the  judge  is  certainly  sound  when 
the  same  is  applied  to  a  mere  custom  of  the  company  to 
sell  round-trip  tickets  t>etween  stations  on  its  road  at  a 
reduced  rate.  In  the  present  case  the  ticket  which  the 
railroad  company  had  been  accustomed  to  sell  was  not 
the  usual  single-passage  ticket  fixed  by  a  published  rule 
or  notice  of  the  company,  but  a  special  round-trip  ticket,  sold 
only  on  certain  days,  and  at  a  lower  rate  than  the  usual  tick- 
ets were  sold;  This  we  think  was  a  mere  voluntary  offer  to 
do  something  which  the  defendant  was  under  no  obligation  to 
do,  and  one  which  might  be  abandoned  at  any  time, 
and  the  closing  of  the  ticket  ofl&ce  was  prima  facie  evidence 
of  such  abandonment.  It  may  be  that  even  if  the  ticket  oflBce 
had  been  open,  and  tickets  of  the  character  used  in  the  past 
had  been  on  hand,  a  mere  statement  by  the  agent  that  such 
tickets  would  not  be  sold  on  that  day  would  relieve  the  com- 
pany from  the  obligation  of  issuing  such  a  ticket ;  but  it  is 
not  necessary  in  the  present  case  to  decide  this,  as  the  allega- 
tion is  that  there  was  no  agent  present  and  the  office  was 
closed,  which  is  prima  facie  evidence  that  the  company 
intended  to  abandon,  for  a  time,  at  least,  the  voluntary  under- 
taking which  it  had  assumed  in  the  past  to  furnish  persons 
who  applied  to  the  ticket  ofl&ce  with  round -trip  tickets  at  a 
reduced  rate.  Whether  or  not,  if  the  railroad  company  had 
promulgated  a  rule  or  published  a  notice  stating  that  tickets 
at  a  reduced  rate  would  be  sold  on  certain  days,  the  closing 
of  the  ofl&ce,  or  the  refusal  to  sell  such  tickets  even  if  the  oflBce 
were  open,  would  entitle  a  person  to  enter  the  train  and  be 
received  as  a  passenger  upon  tendering  the  amount  which 
would  have  been  required  to  purchase  the  ticket  at  the  reduced 
rate,  when  there  had  been  no  formal  withdrawal  of  the  pub- 
lished rule  or  notice,  is  a  question  not  presented  in  this  case. 

There  was   no  rule  or   notice  of   any  character  published  in 

• 

the   present  case.     Round-trip   tickets  had  been  sold  in  the 
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past  at  a  reduced  rate.  The  railroad  company,  in  effect, 
refused  to  sell  such  tickets  on  the  day  on  which  the  plaintiff 
in  error  sought  to  purchase  one.  We  think  it  had  a  right  to 
do  so,  and,  such  being  the  case,  the  declaration  set  forth  no 
cause  of  action,  and  was  properly  dismissed. 

We  have  not  been  able  to  find  any  case  which  rules  the 
identical  point  now  before  us.  Only  two  cases  were  cited  by 
counsel  in  their  argument  which  bear  at  all  closely  upon  it. 
We  do  not  think  either  one  of  these  cases  exactly  in  point. 
Counsel  for  defendant  in  error  cited  the  case  of  Railroad  Co. 
V.  Carroll,  13  111.  App.  585.  It  was  there  held  that,  where  a 
railroad  company  advertised  to  carry  passengers  from  several 
points  to  another  and  return  for  one  fare  for  the  round  trip, 
passengers  who  desired  to  avail  themselves  of  this  rate  were 
chargeable  with  notice  that,  when  the  round  trip  at  one  fare 
was  so  advertised,  it  was  necessarily  implied  that  the  trip 
could  not  be  made  for  this  fare  unless  the  passengers  pur- 
chased the  special  ticket  provided  for  in  the  offer.  The  facts 
of  that  case  were  that  the  plaintiff  failed,  on  application  to 
the  agent  at  the  station  at  which  she  boarded  the  train, 
to  obtain  the  ticket;  the  agent  having  none  of  that 
character  on  sale.  Upon  payment  of  one-half  of  the  re- 
duced rate,  she  was  carried  one  way  by  the  conductor,  to 
whom  she  explained  the  circumstances,  and  was  advised  by 
him  to  see  the  agent  at  the  place  of  destination  about  obtain- 
ing a  ticket  for  the  return  trip.  She  did  not  apply  to  this 
agent  at  all,  but  boarded  the  train  without  a  ticket.  She 
tendered  to  the  conductor  one-half  fare,  which  would  have 
been  the  amount  she  would  have  had  to  pay  had  she  obtained 
the  special  ticket.  The  conductor  refused  to  receive  this 
amount,  on  the  ground  that  she  did  not  have  a  ticket,  and 
ejected  her  from  the  train.  The  facts  of  that  case  are  not  at 
all  similar  to  those  in  the  present  case,  and  the  decision  is 
only  helpful  in  so  far  as  it  recognizes  that  where  an  offer  is 
made  to  carry  a  passenger  at  a  rate  of  fare  less  than  the 
usual  rate,  and  the  offer  is  accompanied  with  the  statement 
that  tickets  will  be  sold  at  that  rate,  the   prospective  pas- 
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sengers  are  put  on  notice  that  they  can  avail  themselves  of 
this  reduced  rate  only  by  purchasing  a  ticket  before  they  en- 
ter the  train.  Counsel  for  plaintiff  in  error  cited  the  case  of 
Railroad  Co.  v,  Graham,  3  tnd.  App.  ?8,  29  N.  E.  170.  In 
that  case  it  appeared  that  the  railroad  company  ran  an  ex- 
cursion between  two  points,  and  prior  thereto  advertised  by 
* 'posters**  along  the  line  of  road  that  the  excursion  train 
would  be  run  on  a  given  date ;  stating  the  time  of  arrival  and 
departure  of  the  train  at  the  various  stations,  and  the  fare  for 
the  round  trip.  The  plaintiff  went  to  one  of  the  stations 
named  in  the  posters,  on  the  day  named,  and  before  the  time 
specified  for  the  arrival  of  the  train,  and  endeavored  to  pro- 
cure a  round-trip  excursion  ticket,  but  could  not  do  so,  for 
the  reason  that  the  comi)any  had  negligently  failed  to  have 
any  tickets  of  this  character  at  that  station.  The  excursion 
train  stopped  at  the  station  for  the  purpose  of  receiving  pas- 
sengers, and  the  plaintiff,  being  unable  to  purchase  a  ticket, 
and  having  the  money  to  pay  the  fare  fixed  in  the  posters, 
took  passage  upon  the  train,  supposing  that  he  could  buy  a 
ticket  from  the  conductor  in  charge  of  the  train.  The  con- 
ductor came  to  plaintiff  to  collect  his  fare,  and  he  paid  to  him 
95  cents,  which  was  25  cents  in  excess  of  the  excursion  rate, 
and  demanded  that  he  be  carried  and  returned  for  that  amount. 
The  conductor  accepted  the  same  for  the  fare,  and  ga\Re 
plaintiff  a  receipt.  Upon  the  return  of  the  train  in  the  even- 
ing the  plaintiff  took  passage  to  return  to  the  station  at  which 
he  had  boarded  the  train,  and  the  same  conductor  was  in 
charge,  and  demanded  that  he  should  pay  fare,  whereupon 
plaintiff  exhibited  to  him  his  receipt  for  the  fare  which  had 
been  paid,  and  refused  to  pay  any  more,  but  the  conductor 
stopped  the  train  and  expelled  plaintiff  therefrom.  A  de- 
murrer to  the  complaint,  which  set  up  the  above  facts,  was 
overruled,  and  this  judgment  was  afl&rmed ;  it  being  held 
that  a  carrier  may  run  an  excursion  train  at  reduced 
rates,  and  require  passengers  to  purchase  tickets,  as 
a  condition  upon  which  they  obtain  the  benefit  of  such  rates, 
and  it  may  enforce  such  rule  against  all  who  by  their  own 
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fault  fail  to  comply  with  it,  but  that  if  a  passenger,  through 
the  fault  of  the  carrier,  is  unable  to  procure  a  ticket,  he  may 
take  passage  upon  the  train,  and  upon  payment  of  the  excur- 
sion rate  he  will  be  entitled  to  all  of  the  rights  that  a  ticket 
would  afford  him.  The  difference  between  this  case  and  the 
present  one  is  apparent.  The  published  notice  of  the  railroad 
company  was  that  on  the  date  named  a  train  would  be  run 
from  the  station  at  which  the  plaintiff  boarded  it  to  another 
station,  to  which  all  persons  who  paid  a  given  rate  would  be 
carried;  the  notice,  in  effect,  saying  that  the  company  would 
provide  means  for  supplying  such  persons  with  tickets. 
Therefore,  when  the  plaintiff  presented  himself  at  the  time 
and  place  fixed  in  the  poster,  and  the  company  failed  to  pro- 
vide means  for  supplying  him  with  a  ticket,  it  was  held  that 
he  had  a  right  to  board  the  train.  Whether  or  not  we  would 
reach  this  conclusion  in  a  similar  case  it  is  not  necessary  to 
now  determine.  For  the  reasons  given  above,  we  think  the 
ruling  made  in  that  case  is  not  applicable  to  the  case  now 
before  us.  The  ruling  made  in  the  Graham  Case  was  followed 
by  the  same  court  in  Railway  Co.  v,  Beckett,  39  N.  E.  429,  in 
which  one  judge  dissented.  Judgment  affirmed.  All  the 
justices  concurring. 


Hanlon 

V. 

Illinois  Cent.  R.  Co. 

{Supreme  Court  of  Iowa,,  Oct,  6,  i8gg.) 

Tickets — Acceptance  of  Printed  Conditions.* — The  mere  acceptance 
of  an  ordinary  railroad  ticket,  upon  which  is  printed  the  words 
"Good  only  one  day  from  date  of  sale,**  includes  an  assent  to  such 
limitation. 

*See  Ranchau  v.  Rutland  R.  Co.,  14  Am.  &  Kng.  R.  Cas.,  (Iowa) 
N.  S.,  416,  and  foot-notes. 
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Authority  of  Ticket  Agent. — A  ticket  ag'ent,  after  the  sale  of  a 
ticket,  has  no  implied  power  to  construe  or  modify  the  contract  of 
carriage  as  it  appears  upon  the  ticket. 

Waiver. — The  fact  that  one  of  two  tickets,  upon  which  are  printed 
such  limitations,  is  received  as  good  after  it  has  expired,  does  not 
constitute  a  waiver  of  the  limitation  upon  the  other  ticket. 

Appeal  by  plaintiff  from  Woodbury  county  district  court. 

T.  /^  Bevington^  for  appellant. 

Duncombe  &  Kenyon  and  Marsh  &  Henderson ^  for  appellee . 

Robinson,  C.  J.  The  petition  contained  statements  sub- 
stantially as  follows :  At  the  time  in  question  the  defendant 
was  operating  a  railway  which  extended  from  Sioux  City, 
oaM  stated.         through   I^emars,   to  Ft.    Dodge,    and  thence 

eastward.  On  the  I7th  day  of  July,  1896,  the 
plaintiff  purchased  of  the  defendant's  agent  at  Sioux  City 
three  tickets  for  transportation  over  the  defendant's  railway 
from  Sioux  City  to  Ft.  Dodge.  At  that  time  the  plaintiff 
was  a  contractor,  and  two  of  the  tickets  purchased  were 
designed  for  the  use  of  two  of  his  employees,  and  one  for  his 
own  use.  On  the  face  of  each  ticket  were  printed  the  words, 
**Good  only  one  day  from  date  of  sale."  Only  one  of  the 
tickets  was  used  on  the  day  of  sale,  but  on  the  next  day,  and 
before  the  expiration  of  24  hours  from  the  time  of  sale,  the 
plaintiff  presented  the  unused  tickets  to  the  defendant's  agent 
at  Sioux  City,  of  whom  they  were  purchased,  saying  that  the 
men  for  whom  they  were  procured  failed  to  go  from  Sioux 
City  to  Ft.  Dodge,  and  asked  that  the  agent  refund  to  him 
the  money  paid  for  the  tickets.  The  agent  refused  to  do  so 
or  to  make  arrangements  for  the  return  of  the  money,  but 
stated  to  the  plaintiff  that,  notwithstanding  the  printing  on 
the  face  of  the  tickets  set  out,  they  were  good  for  transpor- 
tation over  the  defendant's  railway  after  one  day  from  the 
date  of  sale.  The  plaintiff  was  not  acquainted  with  the  rules 
of  the  defendant,  and  did  not  know  whether  the   rule  requir- 
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ing  the  ticket  to  be  used  within  one  day  from  date  of  sale 
was  in  force,  but,  relying  upon  the  statement  of  the  agent, 
the  next  day  boarded  a  passenger  train  of  the  defendant  at 
Sioux  City,  and  presented  one  of  the  two  tickets  to  the  con- 
ductor. It  was  accepted,  although  more  than  one  day  from 
the  date  of  the  sale  had  elapsed,  and  he  was  transported 
thereon  to  Ft.  Dodge.  On  the  22d  day  of  July  the  plaintiff, 
without  any  knowledge  of  the  rules  of  the  defendant,  but 
relying  upon  the  statement  made  to  him  by  the  agent,  again 
boarded  a  passenger  train  of  the  defendant  at  Sioux  City  for 
the  purpose  of  being  transported  to  Ft.  Dodge.  He  tendered 
his  remaining  ticket  to  the  conductor,  who  ordered  him  to 
leave  the  train.  The  plaintiff  then  explained  to  the  conductor 
the  circumstances  under  which  the  ticket  had  been  purchased, 
and  that  he  was  using  it  under  the  directions  of  the  agent  at 
Sioux  City  from  whom  it  was  purchased,  and  who  refused 
to  return  the  money  paid  for  it.  The  plaintiff  also  stated 
that  it  was  very  important  he  should  be  in  Ft.  Dodge  that 
day,  and  that  he  was  without  money  with  which  to  purchase 
a  ticket,  but  could  procure  money  at  Ft.  Dodge,  The  con- 
ductor refused  to  accept  the  ticket,  and  on  the  arrival  of  the 
train  at  Lemars,  with  the  assistance  of  the  sheriff,  for  whom 
he  had  telegraphed,  forcibly  ejected  the  plaintiff  from  the 
train.  Judgment  for  $4.05,  the  price  of  the  ticket,  and  in 
addition  thereto  for  the  sum  of  $1,954.05  and  costs,  is 
demanded.  The  material  portions  of  the  petition  stricken 
out  were  those  which  set  out  the  conversation  with  the  agent 
in  Sioux  City,  the  date  after  the  tickets  were  purchased,  the 
lack  of  knowledge  by  the  plaintiff  of  the  rules  of  the  defend- 
ant, and  his  conversation  with  the  conductor. 

1.  The  important  question  to  be  determined  is  whether, 
under  the  circumstances  related  in  the  petition,  the  limitation 
printed  on  the  ticket  was  valid  and  binding  upon  the  plain- 
tiff. That  a  railway  company  may  adopt  a  reasonable  limit 
of  time  within  which  a  ticket  may  be  used  to  secure  trans- 
portation over  its  road,  in  the  absence  of  statutory  regulation, 


I 
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is  well  settled.  In  Sherman  v.  Railroad  Co.,  40  Iowa,  45,  40 
Am.  &  Eng.  R.  Cas.  410,  it  was  held  that  a  mileage  ticket 
which  expired  on  the  1st  day  of  February,  187 vS,  could  not  be 
properly  used  after  that  date  in  payment  of  fare.  The  plain- 
tiff had  used  it  for  that  purpose  20  times  after  it  had  expired, 
but  it  was  said  that  fact  did  not  give  him  any  right  to  use  it 
again,  nor  estop  the  company  to  insist  upon  the  terms  of  the 
contract.  The  plaintiff  in  I,illisz/.  Railway  Co.,  64  Mo.  464, 
tendered  in  payment  of  his  fare  a  1,000-mile  ticket  which 
by  its  terms  had  expired  several  weeks  before,  but  it  was  re- 
fused, and  he  was  ejected  from  the  train.  It  was  held  that 
the  ticket  did  not  entitle  him  to  ride  on  the  train.  The  rule 
of  these  cases  is  announced  in  4  Elliott,  R.  R.  §  1598 ;  2 
Wood,  Ry.  Law,  §  352  ;  1  Fetter,  Carr.  Pass.  §  285.  It  is 
said  bj'  the  appellant  that  the  rule  we  have  considered 
applies  only  to  cases  where  the  purchaser  of  transportation 
and  the  carrier  enter  into  a  written  or  printed  contract  which 
is  signed  by  the  purchaser.  This  claim  is  not  supported  by 
the  citation  of  authority,,  and  we  do  not  think  it  is  well 
founded.  The  contents  of  the  ticket  in  suit,  aside  from  the 
limitation  we  have  quoted,  are  not  shown;  and  in  the 
absence  of  that  showing  we  are  compelled  to  indulge  in  rea- 
sonable presumptions  to  sustain  its  validity,  and  the  right  of 
the  defendant  to  refuse  to  accept  it  after  one  day  from  the 
date  of  sale  had  expired  for  the  transportation  of  the  defend- 
ant. Assuming,  however,  that  it  was  an  ordinary  railway 
ticket,  which  expressed  that  it  was  good  for  the  passage  of 
one  person  on  defendant's  railway  from  Sioux  City  to  Ft. 

Dodge  if  used  within  one  day  from  date  of  sale, 

Tickets— Accept-     -  ^,  >    ^    r  •  «  « 

ancecg^nted      it  was  more  than  a  receipt  for  money  paid,  and 

expressed  at  least  a  part  of  a  contract  between 
the  parties,  whether  signed  by  the  plaintiff  or  not.  By 
accepting  it  he  assented  to  its  terms  therein  stated.  Calla- 
way V,  Mellett  (Ind.  App.)  44  N.  E.  198,  and  cases  therein 
cited. 

2.  It  is  insisted  that  as  the  ticket  agent   of  the   defendant 
at  Sioux  City  was  authorized   to  and  did   sell    the   ticket  in 


Am  A  Engr  CARRIERS  OP  PASSENGERS  105 

R  Cas 

Hanlon  v.  Illinois  Cent.  R.  Co 

question,  his  representations  to  the  effect  that  it  would  be 
g^ood  and  might  be  used  for  tiansportation 
after  the  expiration  of  one  day  from  the  date  ^c&t1S«nt. 
of  sale  were  binding  upon  the  defendant.  It 
will  be  observed  that  the  represeutatiofls  ,of  tie  agent  were 
not  made  at  the  time  the  ticket  was  sold,  but  on  the  next 
day,  although  within  24  hours  after  the  hour  of  sale.  The 
petition  does  not  allege  that  the  ticket  agent  had  any  actual 
or  apparent  power  to  bind  the  defendant  by  the  representa- 
tions made,  and  we  are  required  to  determine  whether  an 
agent  authorized  to  sell  railway  tickets  has  the  implied 
power  to  bind  the  railway  company,  after  the  sale  is  fully 
completed  and  his  duties  in  regard  to  it  are  at  an  end,  by 
representations  which  contradict  the  plain  terms  of  the  tickets 
sold.  We  are  of  the  opinion  that  but  one  answer  can  be 
made  to  that  question.  As  a  general  rule  a  special  agent 
can  bind  his  principal  by  declarations  only  when  they  are 
made  within  the  scope  of  his  employment,  ^nd  at  the  time 
of  performing  the  duties  to  which  they  relate.  Verry  v. 
Railroad  Co.,  47  Iowa,  549.  An  agent  whose  duty  it  is  to 
sell  tickets  for  his  principal  has  no  implied  power  to  con- 
strue the  contract  after  the  sale  is  fully  completed  and 
nothing  remains  for  the  agent  to  do.  We  said  in  Dryer  v. 
Insurance  Co.,  94  Iowa,  471,  62  N.  W.  798,  of  an  agent  to 
solicit  applications  for  an  insurance  company,  that  **itwas 
no  part  of  his  duty,  and  not  within  the  scope  of  his  power, 
to  contract  for  his  principal,  to  construe  its  policies,  or  to 
determine  their  legal  effect.**  We  also  said  in  Schoep  v. 
Insurance  Co.,  imperfectly  reported  in  104  Iowa,  354,  of  the 
same  kind  of  an  agent,  that  he  had  no  authority  to  bind  his 
principal  by  declarations  as  to  the  validity  of  the  certificate 
of  insurance,  or  as  to  the  rights  and  liabilities  of  the  com- 
pany, when  not  made  while  discharging  his  duties  as  agent. 
See  73  N.  W.  825.  The  same  principle  is  applicable  to  the 
authority  of  the  ticket  agent  in  question.  This  case  is 
clearly  distinguishable  from  one  where  the  representations  of 
the  agent  are  made   at   the  time  of   the  sale   of   the   ticket. 
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Boice  V,  Railway  Co.,  61  Barb.  611 ;  McClure  v.  Railway 
Co.,  34  Md.  532.  It  may  be  that  in  cases  of  that  character 
the  railway  company  would  be  bound  by  the  statement  of  its 
agent  as  to  the  sufficiency  of  the  ticket  for  the  purpose  desired, 
but  what  the  law  would  be  in  such  a  case  we  have  no  occa- 
sion to  determine.  Nor  is  this  case  like  the  case  of  Ellsworth 
V,  Railway  Co.,  95  Iowa,  98,  63  N.  W.  584,  in  which  a 
ticket  erroneously  dated  was  sold  by  the  agent  without 
fault  on  the  part  of  the  purchaser.  That  and  the  cases  of 
Murdock  v.  Railroad  Co.,  137  Mass.  293,  21  Am.  &  Eng. 
R.  Cas.  268;  Kruegerz;.  Railway  Co.  (Minn.)  71N.W.  683; 
Railway  Co.  v,  Kessler,  18  Kan.  523;  Burnham  v.  Rail- 
road Co.,  63  Me.  298, — and  similar  cases,  are  governed  by 
a  different  rule.  The  fact  that  the  agent  in  this  case  was 
asked  to  refund  the  price  of  the  ticket  when  the  conversation 
in  question  was  held,  and  that  he  refused  is  not  entitled  to 
any  weight,  for  the  reason  that  it  is  not  shown  it  was  the 
duty  of  the  agent  to  redeem  the  tickets. 

It  is  not  to  be  doubted  that  a  limitation  like  that  in  qtxes- 
tion  may  be  waived  by  competent  authority,  but  the  fftct  that 
one  of  the  two  tickets  not  used  within  one  day  from  the 
date   of   sale   was  received  as   good   does  not    constitute  a 

waiver.  Sherman  v.  Railway  Co.,  40  Iowa, 
45.  8  Am.  &  Eng.  R.  Cas.  410;  Stone  v. 
Railway  Co.,  47  Iowa,  82.  And  a  general  custom  to  waive 
the  limitation  is  not  alleged.  The  limitation  printed  on 
and  made  a  part  of  the  ticket  does  not  appear  to  have  been 
unreasonable,  and  no  fraud  or  mistake  to  affect  the  contract 
is  shown. 

We  have  considered  all  questions  presented  in  argument, 
and  conclude  that  the  rulings  of  the  district  court  on  the 
motion  to  strike  and  the  demurrer  were  correct.  Its  judg- 
ment is  affirmed. 
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COWEN  el  al. 

V, 

Winters. 

{Circuit  Court  of  Appeals,  Sixth  Circuit,  Oct.  3,  rSgg.) 

Sale  of  Ticket  by  Agent — Liability  of  Principal.*— A  railroad  00m- 
panj  empowered  by  another  railroad  company  to  issne  and  sell 
mileage  tickets  aTailable  oyer  the  road  of  the  latter,  is  the  ag-ent  of 
the  latter  ;  and  where  sach  a  ticket  has  been  sold  by  such  agent  to 
an  innocent  purchaser,  the  principal  cannot  repudiate  the  ticket  on 
the  ground  of  the  rescission  of  the  agreement  between  the  compa- 
nies under  which  it  was  Issued. 

Ejection  of  Passenger— Implied  Malice — Exemplary  Damages.f — 
The  controlling  oflQcers  of  such  companies,  charged  with  the  entire 
duty  of  regulating  the  passenger  traffic,  after  enteriag  into  a  con- 
tract 'for  interchangeable  mileage  tickets,  putting  them  upon  the 
market,  and  selling  one  of  them  to  plaintiff,  illegally,  and  in  such  a 
manner^as  to  show  an  utter  disregard  -for  the  rights  of  the  innocent 
holders  of  such  tickets,  repudiated  them,  thereby  causing  plaintiff 
to  be  ejected  from  defendant's  car.  Held,  that  the  careless  manner 
in  which  plaintiff's  ticket  was  repudiated  implied  malice,  and 
warranted  the  allowance  of  exemplary  damages,  although  plaintiff 
was  ejected  in  a  considerate  manner. 

Error  by  defendant  for  the  Northern  district  of  Ohio 
to  the  circuit  court  of  the  United  States.     Affirmed, 

This  is  an  action  in  tort  against  a  railroad  company  by  a 
person    who,  after  taking  passage,  was  forcibly  ejected  from 
a  passeng^er  train  by  the  conductor.     There  was  a  judgment 
in   favor    of   the   plaintiff  below  for  $1,000(12       caMstatod 
Am.  &    Eng.   R.  Cas.,    N.  S.,  40,  90  Fed.  99),        "* 
from  which   the  railroad  company  has  sued  out  this  writ  of 

*As  to  relation  between  carrier  selling  through  ticket  and 
connecting'  line  over  which  it  is  used,  see  motes ^  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  TS^etseq. 

fSee  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  130  et  seq.\  notes,  10  Am. 
&  Eng.  R.  Cas.,  N.  S.,  272  et  seq. 
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error.  .  The  facts  of  the  case  were  practically  undisputed, 
and  were  substantially  these:  The  Cincinnati,  Jackson  & 
Mackinaw  Railroad  Company  sold  to  the  plaintiff  below  a 
certain  mileage  ticket,  which  purported  on  its  face  to  be  Rood 
for  passage,  not  only  on  the  line  of  the  selling  company,  but 
on  the  lines  of  several  other  railroads,  including  that  of  the 
Baltimore  &  Ohio,  the  plaintiff  in  error.  This  sale  was 
made  June  19,  1897,  and  the  coupons  were  subject  to  use  at 
any  time  during  the  remainder  of  the  year.  This  ticket 
purported  to  be  good  over  the  railroad  of  the  Baltimore  & 
Ohio  by  virtue  of  an  express  agreement,  existing  in  full 
force  at  the  time  of  the  sale,  between  that  company  and  the 
selling  company,  under  which  each  was  authorized  to  sell 
mileage  good  over  both  roads.  On  August  24,  1897,  the 
defendant  in  error  boarded  a  passenger  train  of  the  Balti- 
more &  Ohio  at  Welker,  a  station  in  Ohio,  to  go  to  Tiffen, 
another  station  in  the  same  state,  and  on  the  same  railroad. 
He  presented  his  mileage  book  to  the  conductor  of  the  train, 
and  asked  him  to  detach  the  requisite  mileage  due  for  his 
passage.  The  conductor  refused  to  accept  said  ticket  upon 
the  ground  that  the  company  had  expressly  directed  him  to 
refuse  all  mileage  tickets  sold  or  issued  by  the  Cincinnati, 
Jackson  &  Mackinaw  Railroad  Company,  and  demanded 
that  Winters  should  pay  his  fare  in  money  or  leave  the  train. 
This  Winters  absolutely  refused  to  do,  and  demanded 
that  the  company  should  carry  him  to  his  destination, 
according  to  its  contract  as  evidenced  by  the  said  mileage 
ticket.  Thereupon  the  conductor  forcibly  ejected  him  from 
the  train,  using,  however,  no  more  force  than  was  essential 
to  overcome  the  sturdy  determination  of  the  defendant  in 
error  to  pursue  his  journey  upon  the  tender  of  the  ticket 
already  made.  The  answer  of  the  plaintiff  in  error  admits 
that  the  conductor  acted  under  its  authority  in  refusing  to 
accept  the  ticket  tendered  by  Winters,  and  in  ejecting  him 
from  its  train  for  nonpayment  of  the  local  fare.  Its  only 
defense  is  that  the  ticket  did  not  entitle  Winters  to  passage 
over   its   railroad.     The  circuit   judge  instructed  the  jury  to 
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find  for  the  defendant  in  error,  and  that,  in  addition  to  com- 
pensation, they  might  add  a  sum  by  way  of  exemplary  dam- 
ages. 

y.  //.  Collins,  for  plaintiff  in  error. 
James  M.  Brown y  for  defendant  in  error. 

Before  Taft  and  lyURTON,  Circuit  Judges,  and  Severens, 
District  Judge. 

LuRTON,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

There  was  no  error  in  directing  a  verdict  for  the  plaintiff 
below.  The  Cincinnati,  Jackson  &  Mackinaw  Railroad 
Company  was  the  authorized  agent  of  the  Baltimore  & 
Ohio  Railroad  Company  in  selling  the  ticket  presented  by 
Winters  as  good  for  passage  over  the  Baltimore  &  Ohio 
Railroad.  As  an  excuse  for  the  repudiation  of  this  ticket, 
the  plaintiff  in  error  shows  that  on  July  .31,  1897,  it  was 
notified  by  the  said  Cincinnati,  Jackson  &  Mackinaw  Rail- 
road Company  that  one  of  its  agents  had  wrongfully  sold  a 
batch  of  mileage  tickets  good  over  the  lines  of  the  Baltimore 
&  Ohio  Railroad  Company,  upon  a  credit,  to  a  ticket 
broker,  who  refused  to  either  pay  for  or  return  the  tickets, 
and  that  it  would  not  redeem  any  such  tickets  there- 
after taken  up  by  the  Baltimore  &  Ohio  Company.  A 
list  of  these  repudiated  tickets  was  at  the  same  time  furnished 
to  the  said  company,  to  enable  its  conductors  to  identify  them 
when  presented  for  passage.  The  general  passenger  agent  of 
the  plaintiff  in  error  declined  the  responsibility  of  guarding 
against  so  great  a  list  of  ** bogus  tickets,*'  and  by  letter  of 
August  2,  1897,  among  other  things,  said  :  **I  think  the  only 
safe  course  to  pursue  would  be  to  instruct  conductors  to  refuse 
all  of  your  tickets.  *  *  *  j  dislike  very  much  to  adopt 
this  extreme  measure,  but  do  not  see  any  other  recourse." 
No  other  arrangement  being  made,  the  general  passenger 
agent,  the  manager  of  passage  traffic,  and  the  general  super- 
intendent issued  orders  to  all  train  conductors  to  refuse  all 
mileage  books  issued  by  the  Cincinnati,  Jackson  &  Mackinaw 


110  CARRIERS  OF  PASSENGERS  ^ol  XVI 

(NS) 

Cowcn  V,  Winters 

Railroad  Company,  to  collect  local  fare,  "and  refer  holders  of 
such  tickets  to  the  issuing  line  for  redress.'*  The  ticket  held 
by  Winters  was  not  one  of  the  tickets  wrongfully  sold  by  the 
agent  of  the  Cincinnati,  Jackson  &  Mackinaw  Railroad  Com- 
pany, and  we  need  not  concern -ourselves  as  to  the  rights  of 
one  who  bought  one  of  that  batch  of  tickets  without  notice  of 
the  circumstances  under  which  they  had  been  originally  dis- 
posed of.  Neither  was  this  ticket  issued  after  the  abrogation 
of  the  agreement   authorizing  that  company  to  sell  mileage 

books  good  over  the  Baltimore  &  Ohio  Railroad 

Sale  of  Ticket  by      -_  ,_^,  ,      .  ,  ^ 

A^f^^^vMMx?    Company.     The   agreement   between  the    two 

companies  constituted  each  the  agent  of  the 
other  in  the  sale  of  mileage  tickets  good  over  both  lines.  The 
ticket  contained  a  statement  that  it  was  good  for  passage  over 
the  lines  of  the  Baltimore  &  Ohio  Railroad,  and  this,  having 
been  placed  thereon  by  authority  of  the  Baltimore  &  Ohio 
Company,  constituted  a  contract  between  the  purchaser  and 
that  company,  which  could  not  be  repudiated  without  his 
consent.  The  contract  in  every  particular  was  as  obligatory 
upon  the  Baltimore  &  Ohio  Company  as  if  the  ticket  had  been 
sold  directly  to  Winters  by  that  company.  The  case  is  not 
in  principle  different  from  that  which  would  prevail  if  a 
through  ticket  over  the  line  of  two  different  companies  had 
been  sold  by  one  of  the  companies  by  authority  of  the  other. 
Each  company  would  be  the  agent  of  the  other  in  respect  to 
tickets  of  the  kind  mentioned,  and  the  selling  company  ivould 
bind  the  other  through  the  agency  thus  created.  Gifford  v, 
Corrigan,  117  N.  Y.  257,  22  N.  E-  756;  Trimble  v,  Strother, 
25  Ohio  St.  378. 

The  conductor  only  obeyed  his  instructions  when  he  refused 
the  ticket,  and  when  he  ejected  Winters  for  refusing  to  pay  his 
fare  in  money.  But  this  does  not  exonerate  the  company. 
The  ticket  was  a  valid  one,  and  the  company  was  under  the 
highest  obligation  to  accept  it.  The  conduct  of  the  Cincin- 
nati, Jackson  &  Mackinaw  Company  in  repudiating  the 
tickets  wrongfully  disposed  of  by  its  own  incompetent  or  dis- 
honest agent  did  not  in  any  degree  justify  the  Baltimore  & 
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Ohio  Company  in  repudiating  tickets  unaffected  by  the  action 
of  the  Cincinnati,  Jackson  &  Mackinaw  Company.  It  may 
be  that  the  latter  company  was  arbitrary  in  its  determination  to 
dishonor  the  tickets  placed  in  circulation  by  its  own  agent,  and 
it  may  be  that  the  Baltimore  &  Ohio  Company  would  have  run 
some  risk  and  assumed  a  most  inconvenient  burden  in  endeav  - 
oring  to  discriminate  between  the  so-called  **bogus  tickets'* 
and  those  which  were  unaffected  by  fraud,  but  neither 
reason  furnishes  any  excuse  for  the  repudiation  of  outstand- 
ing valid  contracts  which  it  was  under  the  highest  obliga- 
tion to  carry  out.  The  case  is  not  one  of  a  ticket  which  on 
its  face  had  expired,  or  which  for  any  other  reason  was  not 
good  for  the  transportation,  such  as  Railway  Co.  v.  Bennett, 
6  U.S.  App.  1,  1  C.  C.  A.  392,  and  49  Fed.  598;  Poulin  v. 
Railway  Co.,  6  U.  S.  App.  298,  3  C.  C.  A.  23,  and  52  Fed.  197 ; 
Mosherv.  Railway  Co.,  127  U.  S.  390,  8  Sup.  Ct.  1324; 
Boylan  v.  Railroad  Co.,  132  U.  S.  146,  10  Sup.  Ct.  50. 

The  tort  in  the  wrongful  ejection  of  Winters  was  the  tort 
of  the  corporation  itself.  It  cannot  justify  what  was  done 
by  the  fact  that  its  conductor  was  but  obeying  the  instruc- 
tion of  the  company.  That  instruction  was  absolutely 
unjustifiable,  in  law  or  morals,  and  was  a  breach  of  Ixoth  the 
public  and  private  duty  of  the  plaintiff  in  error  to  one  who 
was  rightfully  on  its  train  with  a  ticket  which  neither  on  its 
face  nor  in  fact  was  subject  to  any  question.  Neither  did 
Winters  know  before  boarding  the  train  that  he  would  pr9b- 
ably  or  possibly  subject  himself  to  the  humiliation  which 
came  to  him,  for  he  had  no  notice  that  the  company  had 
repudiated  the  mileage  tickets  sold  by  the  Cincinnati,  Jack- 
son &  Mackinaw  Company.  We  have  therefore  to  deal  with 
a  case  of  a  passenger  lawfully  upon  the  train  with  a  clean 
ticket,  and  a  clear  right  to  be  carried  to  his  destination  upon 
that  ticket.  He  was  under  no  obligation,  legal  or  moral,  to 
pay  the  local  fare  demanded,  as  he  had  both  the  legal  and 
moral  right  to  demand  passage  upon  the  ticket  he  presented. 
He  was  therefore  entitled  to  recover  full  damages  for  his 
illegal  and  wrongful  ejection.      **If,*'  said  the  supreme  court 
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in  Railroad  Co.  v.  Winter's  Adm'rs,  143  U.  S.  60,  73, 12  Sup. 
Ct.  360,  **he  was  rightfully  on  the  train  as  a  passenger,  he 
had  the  right  to  refuse  to  be  ejected  from  it,  and  to  make  a 
sufficient  resistance  to  being  put  off  to  denote  that  he  was 
being  removed  by  compulsion  and  against  his  will,  and  the 
fact  that,  under  such  circumstances,  he  was  put  off  the  train, 
was  itself  a  good  cause  of  action  against  the  company, 
irrespective  of  any  physical  injury  he  may  have  received  at 
that  time,  or  which  was  caused  thereby.*' 

That  he  was  entitled  to  recover  all  his  damages  is  indis- 
putable.     But   it  is  said  that   the   court  went 
^:iS^L  beyond  compensatory  damages,  and  instructed 

Xmpllod  Malice—       ,.  ,,  •i4««  « 

gjjmpiarF  the  jury  that  they  might  also  allow  exemplary 

damages).  Upon  this  subject  the  court  below, 
among  other  things  said  : 

** Every  common  carrier  owes  the  public  a  duty  in  this 
respect  somewhat  different  from  other  parties  to  a  contract, 
and  it  is  for  the  vindication  of  that  public  duty  that  the  law 
allows  the  jurors  to  go  beyond  mere  compensatory  damages, 
and  add  exemplary  damages,  where  there  is  nothing  but 
erroneous  judgement  and  reckless  disregard  of  the  duties  of 
a  public  carrier  to  comply  with  its  contracts  of  carriage,  and 
recognize  the  tickets  it  issues  and  which  are  binding  upon 
it/* 

**Com|>ensation'*  means  recompense  for  the  whole  in- 
jury suffered.  This,  in  addition  to  the  actual  outlay  incident 
to  the  repudiation  of  his  ticket  and  the  delay  in  his  journey, 
would  include  his  necessary  and  reasonable  expense  in  and 
al>out  the  prosecution  of  this  suit  in  vindication  of  his  legal 
right  aji  a  passenger.  So,  the  jury  would  have  a  right,  with- 
out exceeiiiuiT  the  limits  of  compensation,  to  consider  the 
humiliation  to  which  the  defendant  in  error  had  been  sub - 
jecte\l  iu  the  effort  to  assert  an  1  maintain  his  legal  rights, 
«ind  the  outrajre  put  upon  him  by  his  wrongful  public  ejec- 
tion trom  a  public  railway  train,  and  allow  an  additional 
sum  in  ct>mpensation  tor  this  injury.  Railway  Co.  r.  Pren- 
tivX'*  147  l\  S.  Un-Ul,  13  Sup.  Cl.  261.      Beyond  compen- 
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sation  for  the  injury  suffered  the  jury  would  not  be  authorized 
to  gOi  unless  it  should  appear  that  the  defendant  had  acted 
''wantonly  or  offensively,  or  with  such  malice  as  implies  a 
spirit  of  mischief,  or  criminal  indifference  to  civil  obligations. '  * 
"Guilty  intention  on  the  part  of  the  defendant  is  required  in 
order  to  charge  him  with  exemplary  or  punitive  damages." 
Railway  Co.  v.  Prentice,  147  U.  S.  101-107,  13  Sup.  Ct.  261. 
We  are  not  here  involved  with  the  question  of  the  respon- 
sibility of  the  corporation  for  the  conduct  of  the  conductor. 
There  is  no  complaint  of  excessive  force  or  abusive  conduct 
by  the  conductor,  and  no  denial  of  the  responsibility  of  the 
corporation  for  the  ejection.  The  highest  officials  of  the  com- 
pany in  charge  of  its  passenger  business  directed  that  the 
entire  issue  of  mileage  tickets  sold  by  the  Cincinnati,  Jack- 
son &  Mackinaw  Railroad  Company  should  be  repudiated, 
and  persons  presenting  them  denied  passage,  and  ejected 
from  its  trains,  unless  they  would  pay  the  local  fare.  We 
have,  then,  to  deal  with  the  ejection  of  Winters  as  an  act  di- 
rectly authorized  by  the  corporation,  being  a  direct  conse- 
quence of  an  absolutely  illegal  and  inexcusable  general  order 
made  and  promulgated  through  the  chief  of  the  passenger 
department  of  the  company.  The  conduct  of  Mr.  Schindler, 
the  general  ticket  agent  of  the  Cincinnati,  Jackson  &  Mack- 
inaw Railroad  Company,  in  his  reckless  and  wholesale 
repudiation  of  tickets,  improperly  disposed  of  by  one  of  his 
own  subordinates,  without  any  regard  to  the  civil  liability  of 
his  company  to  railroads  which  might  receive  such  tickets 
from  persons  holding  them  in  good  faith,  and  of  the  rights  of 
the  general  public  who  might  acquire  such  tickets  innocently, 
cannot  be  too  severely  censured.  But  that  conduct  affords  no 
sort  of  excuse  for  the  wider  and  more  reckless  order  made  by 
Austin,  under  which  outstanding  tickets  issued  before  the 
trouble  arose  over  the  so-called  ** bogus  tickets,"  and  tickets 
subsequently  sold  by  the  Cincinnati,  Jackson  &  Mackinaw 
Railroad  Company  directly  to  applicants,  were  included  in 
one  general  and  sweeping  repudiation.     It  is  hard  to  conceive 
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of  a  serious  legal  doubt  as  to  the  rights  of  do?ia  fide  holders 
of  such  mileage  tickets  as  were  outstanding  when  the  agree- 
ment between  the  companies  was  rescinded.  The  abrogation 
of  the  agreement  was,  of  course,  within  the  legal  right  of 
either  company,  as  no  time  was  fixed  for  the  continuance  of 
such  a  mutual  agency.  But  the  discontinuance  of  the  agree- 
ment could  not  affect  the  general  public,  who  in  good  faith 
had  acquired  such  tickets  while  the  arrangement  was  in  ef- 
fect. 

\i  Mr.  Austin,  the  general  passenger  agent  of  the  Baltimore 
&  Ohio  Railroad  Company,  had  not  been  recklessly  indif- 
ferent in  this  regard,  he  would,  at  least,  have  submitted  the 
matter  for  the  legal  opinion  of  the  company's  counsel.  If, 
in  pursuance  of  a  legal  opinion,  he  had  adopted  the  course  he 
took,  it  would  have  furnished  strong  evidence  that  the  mo- 
tive of  the  company  was  not  bad,  and  rebutted  the  obvious 
implication  that  he  had  no  regard  for  the  rights  and  conven- 
ience of  the  bona  fide  holders  of  such  tickets,  and  was  indif- 
ferent to  the  consequences  of  his  arbitrary  order.  The  entire 
correspondence  between  the  general  passenger  agents  of  the 
two  companies  was  in  evidence.  It  contains  no  intimation 
that  the  rights  of  such  ticket  holders  were  for  one  moment  the 
subject  of  consideration,  or  the  duty  and  obligation  of  either 
company  of  any  importance.  In  what  way  could  the  Bal- 
timore &  Ohio  best  protect  itself  against  receiving  a  coupon 
which  the  Cincinnati,  Jackson  &  Mackinaw  Company  would 
refuse  to  redeem  seems  to  have  been  the  only  matter  which 
gave  concern.  It  is  hard  to  believe  that  he  considered  for  a 
moment  the  rights  of  such  ticket  holders  or  regarded  the 
legal  obligation  of  the  company  as  of  any  importance.  Thus, 
in  his  letter  of  August  2,  1897,  to  Schindler,  the  general 
passenger  agent  of  the  Cincinnati,  Jackson  &  Mackinaw 
Railroad  Company,  after  stating  that  he  was  unwilling  to 
burden  his  conductors  with  a  list  of  700  repudiated  tickets, 
and  that  "he  did  not  wish  to  assume  the  risk  of  having  any 
of  those  tickets  accepted  by  our  conductors  with  a  strong 
probability  that  they  will  be  repudiated,'*  he  proceeds  to  say : 
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"I  think  the  only  safe  course  to  pursue  would  be  to  instruct 
conductors  to  refuse  all  of  your  tickets,  and,  if  other  lines 
will  adopt  the  same  course,  I  am  sure  it  would  soon  force 
the  issue,  and  place  you  in  a  position  to  either  receive  proper 
compensation  for  this  block  of  tickets  in  the  hands  of  the 
broker,  or  else  place  them  in  your  possession." 

Under  the  date  of  August  5,  1897,  he  writes  Mr.  Schindler 
as  follows :  ^ 

**Since  my  reply,  under  date  of  August  2d,  to  your  letter, 
this  matter  has  been  gone  over  very  carefully,  both  by  the 
writer  and  Mr.  Martin,  manager  of  passenger  trafl5c,  who 
has  been  in  the  cit3',  and  we  have  come  to  the  conclusion 
that  the  only  safe  course  for  us  to  pursue  is  to  dishonor  your 
entire  issue  of  outstanding  mileage,  which  we  have  accord- 
ingly done  by  instructions  to  agents  and  conductors.  While 
we  regret  very  much  the  necessity  which  obliges  us  to  take 
this  course,  still  in  view  of  the  fact  that  you  cannot  give  us 
any  assurances  of  redemption  on  tickets  that  we  may  honor, 
and  we  cannot  impose  conditions  on  our  conductors  to 
distinguish  between  the  valid  and  repudiated  mileage,  we 
feel  that  the  risk  is  too  great  for  us  to  assume." 

This  correspondence  indicates  a  high-handed  determination 
to  protect  his  company,  without  the  least  consideration  for 
the  rights  of  the  public  who  might  be  do?ia  fide  holders  of 
tickets  which  hils  company  was  legally  and  morally  bound  to 
resi)ect.  This  contemptuous  disregard  for  the  rights  of  inno  - 
cent  holders  of  such  tickets  constitutes  that  degree  of  reckless 
disregard  for  public  and  contractual  obligations  as  to  justify 
the  imposition  of  exemplary  damages  by  way  of  punishment 
of  the  offender  as  a  public  carrier  and  as  a  warning  to  others. 
The  entire  want  of  care  for  the  rights  and  convenience  of 
bona  fide  holders  of  such  tickets  indicates  a  conscious  or 
criminal  indifference  to  the  consequences,  and  where  this 
exists  exemplary  damages  may  be  added,  at  least  where  the 
action  is  for  a  tort  or  in  trespass.  The  reckless  indifference 
to  the  rights  of  others  is  equivalent  to  an  intentional  violation 
of  them.     The  right  to  award   such  damages  has  been  said 
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to  rest  primarily  upon  the  existence  of  evidence  of  a  wrongful 
motive.  But  it  has  also  been  ruled  by  the  highest  authority 
that  reckless  indifference  to  the  rights  of  others  **is  equiva- 
lent to  an  intentional  violation  of  them."  Railway  Co.  v. 
Arms,  91  U.  S.  489;  Publishing  Co.  v.  Hallam,  16  U.  S. 
App.  613,  647,  8  C.  C.  A.  201,  and  59  Fed.  530. 

In  Railroad  Co.  v.  Prentice,  147  U.  S.  101-107,  13  Sup. 
Ct.  263,  the  doctrine  of  the  ^supreme  court  in  respect  to 
exemplary  damages  is  thus  stated  : 

**In  this  court,  the  doctrine  is  well  settled  that,  in  actions 
of  tort,  the  jury,  in  addition  to  the  sum  awarded  by  way 
of  compensation  for  the  plaintiff's  injury,  may  award  exem  - 
plary,  punitive,  or  vindictive  damages,  sometimes  called 
'smart  money,'  if  the  defendant  has  acted  wantonly,  or 
oppressively,  or  with  such  malice  as  implies  a  spirit  of 
mischief  or  criminal  indifference  to  civil  obligations.  But 
such  guilty  intention  on  the  part  of  the  defendant  is  required 
in  order  to  charge  him  with  exemplary  or  punitive  damages.*' 

To  the  same  effect  is  the  case  of  Scott  v,  Donald,  165  U. 
S.  58-86-88,  17  Sup.  Ct.  265. 

We  see  nothing  in  the  charge  of  the  trial  court  which 
conflicts  with  the  view  we  have  expressed,  and  the  judgment 
will  be  affirmed. 


Kansas  City  P.  &  G.  R.  Co. 

V, 

Holden. 

{Supreme  Court  of  Arkansas^  Oct.  <?,  i8gg,) 

Boarding  Train  at  Improper  Place— Right  to  Eject  after  Accepting 
as  Passenger  and  Tender  of  Fare. — V7here  a  conductor,  instead  of 
treating  a  person  as  a  trespasser  ab  initio  and  ejecting  him  immedi- 
ately from  the  car  for  getting  on  at  an  improper  place  for  the 
reception  of  passenj^ers,  impliedly  accepts  him  as  a  passenger,  he 
cannot  be  legally  ejected  for  such  cause  after  he  oflFers  to  pay  his 
fare. 
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Non-Payment  of  Fare— Place  of  Ejection.*— Under  the  statute  of 
Arkansas,  after  a  conductor  has  impliedly  accepted  a  person  on  a 
car  as  a  passeng'er,  such  person  cannot  be  lawfully  ejected  for  non- 
payment of  fare  at  any  point  except  a  usual  stopping  place. 

Appeal  by  defendant  from  Polk  county  circuit  court. 
Affirmed, 

Appellee  sued  appellant  for  damages  for  alleged  wrongful 
ejection  from  its  train.     Holden  boarded  .appellant's  train  at 
Hatton,  a  mail  station  on  its  railroad,  and  entered  the  coach. 
Janssen  is  a  station  on  appellant's  road  several       ca««Btated. 
miles  north  of  Hatton,  and  De  Queen  is  a  sta- 
tion some  distance  south   of   Hatton.     Hatton  was   not   a 
passenger   station.      Trains  only   slowed   up  there  for   the 
purpose  of  taking  on  mail.     They  were  not  allowed  to  stop 
and   take  on  passengers  there.     When  Holden  entered   the 
coach  he  sat  in  a  seat  facing  two  passengers  who  had  bought 
tickets  at  Janssen  from  Janssen  to  De  Queen.     One  of  these, 
when  Holden  sat  down,  placed  a  hat  check  in  Holden' s  hat. 
He  said  he  did  it  **just  for  a  joke."  When  the  conductor  came 
to  Holden  and  demanded  his  fare,  Holden  insisted  that  he  had 
given  the  conductor   a  ticket  from  Janssen   to  De  Queen, 
exhibiting  the   hat  check.     The  conductor  looked  through 
his  tickets  and  found  no  such  one,  and  told  Holden  he  knew 
he  did   not  get  on  at  Janssen.     They  continued   disputing 
about  it  until  the  train  had  run  perhaps  15  miles,  when  the 
conductor   told   Holden    he  was   trying  to   beat   him,    and 
stopped  the  train  and  ejected   Holden.     There   was   some 
proof  to  the  effect  that  Holden  pulled  out  of  his  pocket  some 
silver  (as  much  as  three  dollars)  before  the  conductor  pulled 
the  bell   cord  to  stop  the  train,  and  that  Holden   offered   to 
pay  his   fare  before   the   bell   cord    was   pulled   and  before 
the  train    was  stopped,  but    that    the    conductor  refused 
to      take     it,      saying,      according     to     Holden:     **Damn 
you!     I   knowed  you   got  on  at   Hatton,  and  your  money 
ain't   no    good  to     you   now."     There  was  also   evidence 
to  justify   the  conclusion  that  the  conductor  at  the   time   he 

*See  note  at  end  of  case. 
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ejected  Holden  was  quite  angry;  that  he  took  hold 
of  Holden  by  the  collar  of  his  coat,  and  put  his  hands  on 
Holden's  shoulders,  and  pushed  him  out  of  the  train, 
Holden  protesting  that  he  had  money  to  pay  his  fare.  There 
was  evidence  also  to  the  effect  that  Holden  went  upon  the 
train  intending  and  prepared  to  pay  his  fare.  There  was  a 
jury  trial,  and  a  verdict  for  plaintiff  in  the  sum  of  $50;  also, 
an  attorney's  fee  of  $50  was  taxed  as  a  part  of  the  costs. 

Trimble  &  Braley,  John  A,  Eaton ^  and  H,  L.  Norwood, 
for  appellant. 

Wood,  J.  (after  stating  the  facts).  The  verdict  settled 
the  controverted  questions  of  fact  in  favor  of  appellee. 
Evidently  the  jury  were  justified  in  coming  to  the  conclusion 
that,  if  Holden  had  paid  his  fare  promptly  on  the  demand  of 
the  conductor,  he  would  have  been  accepted  and  permitted  to 
ride  as  a  passenger,  notwithstanding  he  boarded  the  train 
at  Hatton,  where  passengers  were  not  received.  The  mere 
fact  of  his  getting  on  at  Hatton  therefore  made  no  difference. 
The  conductor  did  not  object  to  that,  for,  after  being 
informed  that  Holden  had  boarded  the  train  at  Hatton,  he 
elected  to  treat  him  as  any  other  passenger,  and  demanded 
of  him  his  fare.  The  conclusion  seems  warranted  from  the 
proof  that  it  was  only  the  persistent  refusal  of  Holden  to  pay 
his  fare,  and  the  aggravating  circumstances  thereof,  and  not 
the  fact  of  his  having  boarded  the  train  at  Hatton,  that 
caused  his  ejection.  The  conduct  of  Holden  was  exceedingly 
reprehensible.  Those  who  go  upon  trains  for  the  purpose  of 
becoming  passengers  thereon,  to  enjoy  the  privileges  and  be 
entitled  to  the  benefits  and  protection  of  passengers,  must 
conform  to  the  reasonable  requirements  of  the  carrier  in 
regard  to  the  payment  of  fare  for  transportation.  One  who 
enters  a  train  with  the  bona  fide  intention  of  paying  his  fare, 
but  who  willfully  and  unnecessarily,  from  whatever  motive, 
delays  the  conductor  in  the  collection  thereof,  beyond  the 
time  required  for  the  convenient  and  orderly  dispatch  of  the 
carrier's  business  in  that  particular,  may,  if  he  persists  until 
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an  eflFort  is  being  made  to  stop  the  train,  be  treated  as 
refusing  to  pay  fare,  and  ejected  from  the  train  for  that  reason. 
Hutch.  Carr.  587  <?/  se(/,;  4  Elliott,  Roads  &  S.  163;  1 
Fetter,  Carr.  Pass.  §314.  A  systematic  and  orderly  dis- 
patch of  the  business  of  common  carriers  of  passengers  by 
railways,  so  as  to  be  conducive  to  the  comfort  and  conven- 
ience of  the  traveling  public,  would  not  be  at  all  compatible 
with  a  capricious,  willful,  or  unnecessary  delay  upon  the 
part  of  one  or  more  passengers  in  the  matter  of  the  payment 
of  the  fare  for  transportation.  Railroads  **are  entitled  to  the 
payment  of  full  fare  upon  demand."  The  moment  the 
passenger  declines,  after  reasonable  opportunity  has  been 
given,  to  pay,  the  carrier  is  released  from  all  obligation  to 
carry  him.  Hoffbauer  z/.  Railroad  Co.  (1879)  52  Iowa,  342, 
3  N.  W.  121.  See  note  to  Stone  v.  Railroad  Co.,  29  Am. 
Rep.  458;  1  Fetter,  Carr.  Pass.  §314.  The  jury  were 
justified  in  concluding  that  Holden  went  upon 
apx)ellant's  train  with  the  intention  of  becoming  ?t°iaSroper*^ 
a  passenger  and  ultimately  paying  his  fare.  ^^^^^^ 
The  conductor,  waiving  the  place  of  his  getting  TenSS?^?F£J. 
on,  offered  to  accept  him  as  a  passenger,  by 
demanding  his  fare  for  transportation,  and  by  permitting  him 
to  ride  several  miles  as  a  passenger,  and  by  not  treating  him 
as  a  trespasser  ad  initio^  and  ejecting  him  immediately  for 
getting  on  at  an  improper  place  for  the  reception  of  passen  • 
gers.  Having  done  all  this,  and  thus  having  permitted 
appellee  to  remain  upon  the  train  without  taking  any  steps 
to  eject  him  until  (as  the  jury  found)  he  had  offered  to  pay 
his   fare,  the  conductor  could  not  then  eject  him. 

"According  to  the  weight  of  authority  and  the  better  rea- 
son," says  Judge  Elliott,  **a  passenger  who  has  persist- 
ently refused  to  pay  his  fare  or  produce  a  ticket  cannot  gain 
a  right  to  be  carried,  and  make  the  expulsion  unlawful,  by  a 
tender  of  the  fare  after  the  conductor  has  begun  to  expel 
him.''  4  Elliott,  R.  R.  §  1637,  and  authorities  cited.  In 
this  case  the  jury  might  have  found  that  the  conductor  did 
not  begin   to   expel    Holden   until  after  he  had  tendered  his 
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fare.  He  therefore  had  no  right  to  expel  him.  But  if  we 
were  wrong  about  this,  and  the  peculiar  circumstances  of 
Holden's  refusal  to  pay  fare  for  so  long  justified  his  ejection, 
still  the  judgment  was  correct;  for,  under  our  statute,  after 
the  conductor  had  elected  to  treat  Holden  as  a  passenger,  he 
could  not  thereafter  eject  him  except  at  some  usual  stopping 
place  selected  by  the  conductor.  Section  6192,  Sand.  &  H. 
Dig.  Then  the  conductor  would  be  justified  in  using  what- 
ever reasonable  force  might  be  necessary  and  proper  to  eject 
the  recusant  passenger,  but  the  passenger,  although  in  the 
wrong,  would  still  be  entitled  to  protection  against  unneces- 
sary and  wanton  violence  or  insult.  Hutch.  Carr.  §  580g;  4 
Elliott,  R.  R.  §  1637.  As  a  judgment  against  the  railroad 
is  inevitable  from  what  we  have  said,  it  becomes  wholly 
unnecessary  to  discuss  objections  to  the  instructions  of  the 
trial  court,  and  its  judgment  is  affirmed. 


NOTE. 

Ejection  of  Passengers — Place — Statutory  Provisions. — In  some 
states  it  is  provided  that  a  passenger  must  not  be  ejected  at  any 
other  than  a  usual  stopping  place  or  near  a  dwelling  house.  Phet- 
tiplace  V,  Northern  Pac.  R.  Co.,  84  Wis.  412,  58  Am.  &  Eng.  R.  Cas. 
61 ;  Boehm  v.  Duluth,  S.  S.  &  A.  Ry.  Co.,  91  V7is.  592,  65  N.  W.  506; 
Civ.  Code  Cal.  §  487 ;  Roseman  v.  Carolina  C.  R.  Co.,  52  Am.  &  Eng. 
R.  Cas.  638,  112  N.  Car.  709,  16  S.  E.  Rep.  766  ;  I^oomis  v.  Jewett,  35 
Hun  (N.  Y.)  313.  Cal.  Civ.  Code,  ^  487,  requiring-  a  passenger  who 
is  ejected  for  the  non-payment  of  required  fare  to  be  put  off  at  any 
usual  stopping  place  or  near  any  dweUing  house,  is  sufficiently 
complied  with  b^  putting  him  off  at  a  small  town  which  is  a  railroad 
station  and  where  the  trains  stop.  Wright  v.  California  C.  R.  Co., 
78  Cal.  360,  20  Pac.  Rep.  740. 

The  Florida  statute  (section  41,  c.  1987,  Fla.  Laws)  prohibits  the 
expulsion  of  a  passenger  by  a  railroad  company  for  non-payment  of 
fare  at  any  point  other  than  a  usual  stopping  place,  or  near  some 
dwelling  house.  When,  however,  a  passenger  wantonly  violates 
any  other  reasonable  rule  of  a  railroad  company,  the  obligation  to 
transport  him  ceases,  and  the  company  may  expel  him  from  the 
train  at  any  convenient  and  safe  point  that  may  be  selected  by  the 
officer  in  charge.  South  Florida  R.  Co.  v,  Rhoads,  25  Fla.  40,  37 
Am.  &  Eng.  R.  Cas.  100. 
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In  Vermont  the  ejection  must  be  at  a  usual  stopping  place. 
Stephen  v.  Smith,  29  Vt.  160. 

The  Indiana  statute  providing-  that  the  ejection  may  be  at  any 
usual  stopping  place  has  been  held  to  be  permissive  merely,  and  it 
has  been  held  that  the  ejection  may  be  at  any  safe  place.  Toledo, 
etc.,  R.  Co.  V,  Wright,  68  Jnd.  586, 34  Am.  Rep.  277. 

The  Arkansas  statute  (Mansf.  Dig.  §  5474)  which  requires  rail- 
road companies  to  expel  passengers  only  at  stations  is  confined  to 
cases  where  passengers  refuse  to  pay  the  fare,  and  has  no  applica- 
tion to  the  case  of  a  person  who  is  unlawfully  upon  a  freight  train. 
Hobbs  V,  Texas  &  Pacific  R.  Co.,  49  Ark.  357,  34  Am.  &  Eng.  R. 
Cas.  268. 

The  fact  that  the  nearest  usual  stopping  place  is  the  passenger's 
destination  does  not  allow  of  his  being  ejected  elsewhere.  St. 
LK>ui8,  etc.,  R.  Co.  v.  Branch,  45  Ark.  524. 

The  provision  of  the  New  Hampshire  statute  (Gen.  Lraws,  c.  163, 
g  22)  that  no  person  shall  be  ejected  from  a  train  for  non-payment  of 
fare  except  at  a  ''passenger  station,"  prohibits  the  ejection  of  any 
person  at  a  place  where  passenger  tickets  are  not  ordinarily  sold. 
Baldwin  v.  Grand  Trunk  R.  Co.,  64  N.  H.  596,  37  Am.  &  Kng.  R. 
Cas.  126. 

In  Utah  the  ejection  must  be  at  a  usual  stopping  place  or  passen- 
ger station.     Nichols  v.  Union  Pac.  R.  Co.,  7  Utah,  510. 

Under  the  statute  of  Illinois,  the  ejection  must  be  at  a  regular 
station.  Chicago  &  A.  R.  Co.  v,  Flagg,  43  111.  364,  92  Am.  Dec.  133  ; 
Chicago  &  A.  R.  Co.  v,  Roberts,  40  111.  503  ;  Illinois  C.  R.  Co.  v. 
Whittemore,  43  111.  420,  92  Am.  Dec.  138  ;  Chicago,  B.  &  Q.  R.  Co.  v. 
Parks,  18  111.  460,  68  Am.  Dec.  562  ;  Chicago,  etc.,  R.  Co.  v.  Peacock, 
48  111.  253 ;  Illinois  C.  R.  Co.  v.  Sutton,  42  111.  438,  92  Am.  Dec.  81. 

In  Illinois  Cent.  R'  Co.  v.  Latimer,  128  111.  163,  it  was  held  that 
the  term  **  regular  station  "  used  in  the  statute  (Rev.  Stat.  111.  chap. 
114,  §  94),  relating  to  the  expulsion  of  passengers  for  the  non-pay- 
ment of  fare,  means  a  place  where  passenger  trains  usually  stop  for 
the  purpose  of  receiving  or  discharging  passengers,  and  not  a  town 
or  village  in  which  a  depot  is  located.  Magrudbr,  J.,  said  :  ''  The 
instructions  given  for  the  plaintiff  defined  the  term  '  regular  station  * 
to  mean  '  the  place  on  the  railroad  where  passenger  trains  usually 
stop  for  the  purpose  of  having  passengers  get  on  and  off  such  trains,' 
while  several  instructions  asked  by  defendant,  and  refused,  defined 
such  term  to  mean  *  the  town  or  villacre  in  which  a  railroad  com- 
pany may  have  its  passenger  depot  building,' and  not  '  the  depot 
platform  of  a  railroad  company.'  We  think  the  definition  laid  down 
in  the  given  instruction  was  substantially  correct,  and  in  accord 
with  the  decisions  of  this  court.     Chicago  &  A.  R.  Co.  v,  Flagg,  43 
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111.  364,  92  Am.  Dec.  133  ;  Chicago,  B.  &  Q.  R.  Co.  v.  Parks,  18111.  465, 
68  Am.  Dec.  562 ;  Terre  Haute,  A.  &  St.  Iv.  R.  Co.  v,  Vanatta,  21  111. 
188.  It  is  not  claimed  on  either  side  that  it  was  usual  or  customary 
for  passengers  to  get  off  and  on  the  trains  at  the  place  where  appellee 
wa&  put  off.  It  is  not  contended  that  any  passenger  was  ever  known 
to  get  on  or  off  at  that  point.  A  railroad  company  does  not  comply 
with  the  statute  when  it  puts  a  passenger  off  at  a  point  on  its  track 
distant  from  a  fourth  to  a  half  of  a  mile  from  the  depot  platform, 
even  though  such  point  be  within  the  corporate  limits  of  the  village 
or  city  where  such  depot  is  located." 

A  water-tank  at  which  the  trains  usually  stop  is  not  a  proper 
place  for  the  ejection  of  passengers,  within  the  meaning  of  the 
Illinois  statute.  Chicago  &.  A.  R.  Co.  v,  Flagg,  43  111.  364,  92  Am. 
Dec.  133.  And  the  same  case  holds  that  a  local  custom  of  boarding 
and  leaving  trains  at  such  tank  does  not  make  it  a  **  regular  station.*' 

But  the  statute  does  not  prohibit  the  ejection  at  other  than  a  regu- 
lar station  of  one  who  has  been  previously  ejected  and  seeks  to 
enter  the  train  again.  Chicago,  etc.,  R.  Co.  v,  Boger,  1  Bradw.  (111.) 
472;  Kent  v.  Mason,  1  Bradw.  (111.)  466. 

As  to  Place  of  Ejection  in  Absence  of  Statute,  see  note^  14  Am.  A 
EJng.  R.  Cas.,  N.  S.,  394. 


McCafferty 

V, 

Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania^  Oct,  jo^  i8gg.) 

Injury  to  Passenger — Defective  Rail— Negligence — Question  for 
Jury. — The  accident  in  which  plaintiff  was  injured  while  a  passen- 
ger was  caused  by  a  broken  rail,  and  it  appeared  that  the  rail,  which 
had  been  reduced  in  weight,  by  16  years  use,  from  60  to  55  pounds 
per  yard,  had  been  fractured  and  repaired,  and  was  greatly  weakened 
by  both  the  wear  and  fracture.  Held,  that  it  was  proper  to  refuse  to 
withdraw  the  case  from  the  jury,  at  defendant's  request. 

Same — Same — Presumption  of  Negligence.* — Where  an  injury  to 
a  passenger  on  a  train  is  caused  by  a  defect  in  the  roadway,  there 
is  a  prima  facie  presumption  of  negligence,  which  carries  the  case 
to  the  jury,  even  where  the  evidence  to  rebut  the  presumption  is 
very  strong. 

*See  notes  at  end  of  case. 
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Proximate  Cause  of  Daath—Question  for  Jury. — Deceased  was 
injured  by  the  derailment  of  a  car,  but  lived  for  over  a  year,  the 
immediate  cause  of  his  death  being  an  abscess  on  the  liver.  A 
month  before  he  died  he  had  a  severe  attack  of  the  grippe,  and  the 
evidence  as  to  the  cause  of  the  abscess  was  somewhat  conflicting. 
//eld,  that  the  question  whether  the  death  was  the  natural  and 
proximate  consequence  of  the  accident  was  for  the  jury. 

Personal  Injuries— Survival  of  Action— Measure  of  Damages.— 
Under  the  statutes  of  Pennsylvania,  where  an  action  for  plaintiff's 
personal  injuries  is  commenced  by  deceased,  and  after  his  death  is 
carried  on  by  his  mother,  as  administratrix  of  his  estate,  there  can  be 
no  recovery  in  such  action  except  for  the  loss  sustained  by  deceased 
by  reason  of  his  injuries. 

Effect  of  Assignment  of  Action.— The  contention  by  defendant 
that  the  assignment  of  such  an  action  by  deceased  is  a  bar  to  its 
farther  prosecution  by  deceased's  administratrix  is  without  merit. 

Appeal  by  defendant  from  Butler  county  court  of  common 
pleas.     /Reversed, 

John  M,  Thompson  and  W.  C.  Thompson^  for  appellant. 
James  M,  Gaibreath^  James  B.  McJunkin^  and  T.  C.  Camp- 
bell ^  for  appellee. 

Fell,  J.  On  the  question  of  the  defendant's  negligence  the 
case  was  clearly  for  the  jury.     The  accident  was  caused  by  a 
broken  rail.  This  rail  had  been  in  use  for  16  years  as  the  out- 
side rail  on  a  sharp  curve,  and  had  been  worn    Q^,^^XAttA. 
by  the  flanges  of  the  car  wheels  so  that  its  weight 
had  been   reduced  from  60  to  55  pounds    per  yard.     It   had 
been  broken  some  months  before  the  accident,  and  had  been 
repaired  by  the  use  of  splices  or  side  bars,  and  admittedly  it 
was  greatly  weakened  by  both  the  wear  and  the  fracture.    In 
the  face  of  this  testimony,  it  is  idle  to  say  that 
the  case  could  have  been  withdrawn.  Moreover,  Sw-'SeftJttvS®'*' 

^,         .     .  ^  'J-  •      ^t        Rail— NegrllB«nce 

as  the  injury  was  to  a  passenger  riding  in  the  -aaeationfor 
defendant's  car,  and  was  caused  by  a  defect  in 
the  roadway,  there  was  prima  facie  a  presumption  of  negli- 
gence, which  carried  the  case  to  the  jury.    This 
presumption,  having  once  arisen,  remained  until     Praaurnption of 

Ne^Uflrence. 

overcome  by  countervailing  proof.     Whether  it 

was  so  overcome  was  a  question  of  fact  for  the  jury.     It  had 
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the  same  effect  in  shifting  the  burden  of  proof  that  affirmative 
evidence  of  negligence  would  have  had.  Railroad  Co.  v. 
Miller,  87  Pa.  St.  395 ;  Railroad  Co.  v,  Weiss,  Id.  447 ;  Spear 
V.  Railroad  Co.,  119  Pa.  St.  61,  12  Atl.824.  In  Railroad  Co. 
V.  Weiss,  supra^  it  was  said:  **The  presumption  of  fact  in 
law  which  carries  a  case  to  the  jury  necessarily  leaves  them 
in  possession  of  the  case,  and,  although  the  evidence  to  rebut 
the  presumption  may  be  very  strong,  yet  it  is  a  matter  for  the 
jury,  and  not  for  the  court.** 

The  connection  between  the  accident  and  the  death  was  not 
clearly  established.  The  deceased  was  injured  by  the  derail- 
ment of  the  car  in  which  he  was  riding  on  April  1,  1896.  He 

lived  until  April  12,    1897,  and  the   immediate 

Proximate  Oauae  r  ^  •         i       .  i  «  ^  i        t  • 

ofD«ath-Que»-    cause  of  his   death  was  an  abscess  on  the  liver. 

tlon  for  Jury. 

A  month  before  he  died  he  had  a  severe  attack 
of  grippe.  It  was  incumbent  on  the  plaintiff  to  show  with 
reasonable  certainty  that  the  abscess  was  caused  by  the  injury 
received.  This  it  was  difficult  to  do,  as  the  disease  is  one 
whose  origin  is  difficult  to  trace.  The  medical  testimony  pro- 
duced by  the  plaintiff  was  in  itself  far  from  convincing,  but 
it  was  fortified  by  proof  that  her  son  had  never  recovered  from 
the  effects  of  his  injuries,  and  that  they  were  apparently 
internal,  and  indicated  a  serious  derangement  of  the  liver 
before  he  had  the  grippe.  We  are  not  prepared  to  say  that 
the  court  should  have  instructed  the  jury  that  the  testimony 
did  not  warrant  the  conclusion  that  the  death  was  the  natural 
and  proximate  consequence  of  the  accident.  The  question, 
however,  is  one  which  should  be  submitted  with  most  careful 
instructions. 

The  instruction  as  to  the  measure  of  damages  was  errone- 
ous, in  that  it  permitted  a  recovery  for  two  distinct  causes 
of  action.     The  action  was  commenced   by  the  deceased  six 

months  before  his  death,  and  after  his  death  it 
-sS^^of*^®*  was  carried  on  by  his  mother,  who,  as  adminis- 
of Damages.         tratdx   of  his  cstatc,  had   been  substituted  as 

plaintiff.  This  was  done  under  the  eighteenth 
section  of  the  act  of  April  15,  1851 ,  which  gives  to  a  common- 
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law  action  the  quality  of  survivorship.  The  nineteenth  sec- 
tion of  the  same  act  creates  a  new  right  of  action,  unknown 
to  the  common  law,  and  limited  to  cases  where  death  has 
resulted  from  violence  or  negligence,  and  no  suit  has  been 
brought  by  the  injured  party  in  his  lifetime.  The  act  of 
April  26,  1855,  designates  the  persons  who  may  exercise  the 
right  conferred  by  the  nineteenth  section  of  the  act  of  1851. 
Railroad  Co.  v.  Decker,  84  Pa.  St.  419 ;  Birch  v.  Railway 
Co.,  165  Pa.  St.  339,  30  Atl.  826.  Under  these  acts  two 
actions  cannot  be  sustained  for  the  same  injury.  If  the 
party  injured  has  brought  an  action  and  died,  it  may  be  con- 
tinued by  his  executor  or  administrator  for  the  benefit  of  his 
estate,  but  in  such  a  case  no  new  action  can  be  brought 
under  section  19.  If  he  has  not  brought  an  action,  the 
parties  designated  by  the  act  of  1855  may  do  so,  and  the 
recovery  is  in  their  right.  Taylor's  Estate,  179  Pa.  St.  254, 
36  Atl.  230;  Maher  v.  Traction  Co.,  181  Pa.  St.  617,  37  Atl. 
571.  If  the  action  is  continued  for  the  benefit  of  the  estate, 
the  measure  of  damages  is  the  loss  sustained  by  the  injured 
party.  In  the  opinion  in  Maher  ©.  Traction  Co.,  ^///f a,  it 
was  said  by  the  present  chief  justice:  **As  the  action  had 
been  brought  in  the  lifetime  of  the  injured  party,  and  had 
survived  by  yirtue  of  section  18  of  the  act  of  1851,  it  log- 
ically follows  that  the  damages  recovered  by  her  personal 
representatives  should  be  the  same  as  she  could  have  recov  - 
ered  had  death  not  ensued.  Included  therein  are  damages 
for  her  pain  and  suffering  up  to  the  time  of  her  death,  and 
diminution  of  earning  power  during  a  period  of  life  which  she 
would  have  probably  lived  had  the  accident  not  happened.  It 
is  a  mistake  to  suppose  that  the  recovery  in  this  case  is  for  the 
death.  It  is  still  for  the  personal  injury.'*  In  some  cases  it 
has  been  said  that  the  measure  of  damages  includes  the  value 
of  the  life.  But  by  this  was  not  meant  the  value  of  the  life  to 
others,  but  the  value  of  the  advantages  of  which  the  injured 
party  was  deprived  because  of  the  diminution  or  loss  of  earn- 
ing power.  When  an  action  is  brought  after  death  by  the 
"husband,  widow,  children,  or  parents  of  the  deceased,**  as 
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provided  by  the  act  of  1855,  the  right  of  recovery  is  in  the 
party  entitled  to  sue,  and  the  measure  of  damages  is  the  pe- 
cuniary loss  sustained  by  reason  of  the  death.  Railroad  Co. 
V.  Butler,  57  Pa.  St.  335.  The  instruction  given  in  this  case 
permitted  the  jury  to  cumulate  the  damages,  and  to  render  a 
verdict  both  for  the  loss  which  the  deceased  sustained  by  rea- 
son of  his  injuries,  and  for  the  loss  which  his  parents  sus- 
tained by  reason  of  his  death.     This  was  clearly  wrong. 

The  contention  that  the  assignment  of  the  action  by  the 
deceased  is  a  bar  to  its  further  prosecution  is  without  merit. 
The  administratrix  was  the  person  empowered  by  the  act  of 
1851  to  continue  the  action,  whoever  may  be  entitled  to  the 
amount  received.  If  any  question  should  arise  between  the 
assignee  of  the  action  and  the  creditors  of  the  estnte,  it  can 
be  adjusted  hereafter  in  the  proper  proceeding.  This  is  not 
a  matter  which  concerns  the  defendant.  The  assignments  of 
error  which  relate  to  the  measure  of  damages  are  sustained, 
and  the  judgment  is  reversed,  with  a  venire  facias  de  novo. 


NOTES. 

Injuries  to  Passengers — Presumption  of  Negligence.—See  gen- 
erally Sanders  v.  Southern  Ry.  Co.  (Ga.),  14  Am.  &  Eng.  R.  Cas.,  N. 
S.,  281,  and  notes y  289  et  seq, 

Sanri«,— Same — illustrations  of  What  May  Give  Rise  to  Presump- 
tion.—See  noteSy  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  173  et  seq. 

Same— Same— Derailment.— Where  a  passenger  is  injured  by  the 
car  in  which  he  is  riding  leaving  the  track,  a  presumption  of  negli- 
gence on  the  part  of  the  railway  company  at  once  arises.  This  rule 
applies  to  all  cases  in  which  the  car  or  train  fails  to  remain  and 
continue  running  upon  the  track  ;  this  may  happen  through  a  bro- 
ken wheel  or  axle,  a  broken  or  spread  rail,  defective  roadbed  or  track 
unsound  in  any  respect,  a  washout,  landslide  or  the  breaking  of  a 
bridge.  In  all  such  cases  the  burden  of  proof  is  upon  the  carrier  to 
show  that  the  injury  resulted  from  no  negligence  on  its  part.  It  is 
not  enough  for  the  railway  company  to  insist  that  it  did  not  know  how 
the  accident  occurred,  and  that  it  is  impossible  for  them  to  find  out. 

United  5^a/^5.— Stokes  v.  Saltonstall,  13  Pet.  (U.  S.)  181;  Great 
Western  R.  Co.  v.  Braid,  1  Mov.  P.  C.  C.  (U.  S.)  101. 
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^/a^ama.— Alabama  G.  S.  R.  Co.  v.  Hill,  93  Ala.  514,  9  L.  R.  A. 
442 ;  Montgomery  &  £.  R.  Co.  v,  Mallette,  92  Ala.  209. 

Arkansas. — Eureka  Springs  R.  Co.  v.  Timmons,  51  Ark.  459,  40 
Am.  Sl  Eng.  R.  Cas.  698;  George  v,  St.  Louis,  I.  M.  &  S.  R.  Co.,  34 
Ark.  613,  1  Am.  &  Eng.  R.  Cas.  294  ;  Little  Rock  A  Ft.  S.  R.  Co.  v. 
Miles  (Ark.),  13  Am.  &  Eng.  R.  Cas.  10. 

California, — Boyce  v.  California  Stage  Co.,  25  Cal.  460;  Mitchell 
V.  Southern  P.  R.  Co.,  87  Cal.  62,  11  L.  R.  A.  130. 

Colorado, — Denver,  S.  P.  A  Pac.  K.  Co.  v.  Woodward,  4  Colo.  1. 

Georgia, — Central  R.  Co.  v.  Sanders,  73  Ga.  513,  27  Am.  Sl  Eng. 
R.  Cas.  300';  Electric  R.  Co.  v,  Carson,  98  Ga.  652,  27  S.  E.  Rep.  156 ; 
Yonge  V.  Kinney.  28  Ga.  111. 

Illinois, — Pittsburgh,  etc.,  R.  Co.  v,  Thompson,  56  111.  138 ;  Peoria, 
P.  &  J.  R.  Co.  V,  Reynolds,  88  111.  418,  21  Am.  Ry.  Rep.  48;  Galena 
&  Chicago  Union  R.  Co.  v,  Yarwood,  17  111.  509  ;  Chicago,  B.  Sl  Q. 
R.  Co.  V.  George,  19  1)1.  510;  Elgin  City  R.  Co.  v,  Wilson,  56  111. 
App.  364 ;  Wabash  W.  R.  Co.  v,  Friedman,  41  111.  App.  270. 

Indiana, — Louisville,  N.  A.  &  C.  R.  Co.  v,  Thompson,  107  Ind.  442, 
27  Am.  Sl  Eng.  R.  Cas.  88 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones, 
108  Ind.  551,  28  Am.  &  En^.  R.  Cas.  170;  Louisville,  N.  A.  Sl  C.  R. 
Co.  V,  Miller,  141  Ind.  533  ;  Cleveland,  C,  C.  &  I.  R.  Co.  v,  Newell, 
104  Ind.  264,  23  Am.  Sl  Eng.  R.  Cas.  492 ;  Bedford,  S.  O.  &  B.  R.  Co. 
V,  Rainbolt,99  Ind.  551,  21  Am.  &  Eng.  R.  Cas.  466 ;  Jefferson ville  R. 
Co.  V.  Hendricks,  26  Ind.  238 ;  Pittsburg,  C.  &.  St.  L.  R.  Cotv,  Williams, 
74  Ind.  462,  3  Am.  &.  Eng.  R.  Cas.  457  ;  Cleveland,  C,  C.  Sl  I.  R.  Co. 
V,  Newell,  75  Ind.  542,  8  Am.  &.  Eng.  R.  Cas.  377. 

A?zc/a.--Tultle  v,  Chicago,  R.  I.  A  P.  R.  Co.,  48  Iowa,  236;  Per- 
shing V,  Chicago,  B.  &  Q.  R.  Co.,  71  Iowa,  561,  34  Am.  &  Eng.  R. 
Cas.  405.  In  this  case  it  was  held  that  in  an  action  to  recover  dam- 
ages for  the  death  of  a  passenger  caused  by  the  train  being  derailed 
and  precipitated  through  a  bridge,  if  the  plaintiff  has  introduced 
evidence  sufficient  to  raise  a  presumption  of  negligence  on  the  part 
of  the  company,  the  burden  of  proving  that  the  accident  was  not 
caused  by  any  negligence  or  want  of  skill  rests  with  the  defendant, 
but  it  need  not  prove  that  nothing  about  its  entire  track  was  defec- 
tive, but  only  that,  as  to  the  matters  which  the  circumstances  indi- 
cated were  the  cause  of  the  accident  and  injury  it  had  exercised  due 
care. 

/r^«/»^>fey.— Louisville  &  N.  R.  Co.  v,  Ritter  (Ky.),  28  Am.  &  Eng. 
R.  Cas.  167. 

Kansas. — Southern  K.  R.  Co.  v.  Walsh,  45  Kan.  653. 
.  Maine, — Stevens  v.  European  Sl  N.  A.  R.  Co.,  66  Me.  74,  19  Am. 
Ry.  Rep.  48. 

-flfary/««^.— Baltimore  &  O.  R.  Co.  v,  Worthington,  21  Md.  275. 
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Massachuseits^-T^WdA  v.  Middlesex  R.  Co.,  109  Mass.  398;  Ware 
V.  Gray,  11  Pick.  (Mass.)  106. 

Minnesota, — Eldridg^e  z/.  Minneapolis  &  St.  L.  R.  Co.,  32  Minn.  253, 

21  Am.  &  £ng.  R.  Cas.  494. 

iWwcwn.— Hipsley  v,  Kansas  City  R.  Co.,  88  Mo.  348,  27  Am.  A 
Eng.  R.  Cas.  287 ;  Furnish  v.  Missouri  P.  R.  Co.,  102  Mo.  438  ;  Dim- 
mith  V.  Hannibal  &  St.  J.  R.  Co.,  40  Mo.  App.  654;  Norton  v.  St. 
Lrouis  A  H.  R.  Co  ,  40  Mo.  App.  642 ;  Lemon  v,  Chanslor,  68  Mo.  341 ; 
Coudy  V,  St.  Louis,  I.  M.  A  S.  R.  Co.,  85  Mo.  79,  27  Am.  A  Eng.  R. 
Cas.  282. 

•     Nebraska, — Spellman  v.  Lincoln  Rapid  Transit  Co.,  36  Neb.  890, 
20  L.  R.  A.  316. 

New  >'^r>&.-Brignoli  v.  C.  A  G.  E.  R.  Co.,  4  Daly  (N.  Y.),  182  ; 
Webster  v,  Elmira,  C  A  N.  R.  Co.,  85  Hun,  167  ;  Bowen  v.  New  York 
Cent.  R.  Co.,  18  N.  Y.  408;  Brehn  v.  Great  Western  R.  Co.,  34  Barb. 
(N.  Y.),  256 ;  Holbrook  v.  Utica  A  S.  R.  Co.,  12  N.  Y.  236  ;  Curtis  v, 
Rochester  A  S.  R.  Co.,  18  N.  Y.  534, 20 Barb.  (N.  Y.),  282  ;  Seybolt  v. 
New  York,  L.  E.  A  W.  R.  Co.,  95  N.  Y.  562,  18  Am.  A  Eng.  R.  Cas. 
162 ;  Edgerton  v.  New  York,  etc.,  R.  Co.,  39  N.  Y.  227. 

<9A«o.— Cincinnati  Street  R.  Co.  v,  Kelsey,  9  Ohio  C.  C.  170. 

Pennsylvania, — Reading  City  Pass.  R.  Co.  v,  Eckert  (Pa.),  4  Atl. 
Rep.  530;  Sullivan  v.  Philadelphia  A  R.  R.  Co.,  30  Pa.  St.  234; 
Philadelphia  A  R.  R.  Co.  v.  Anderson,  94  Pa.  St.  351,  6  Am.  A  Eng. 
R.  Cas.  407  ; -New  York,  L.  E.  A  W.  R.  Co.  v,  Daugherty  (Pa.),  6 
Am.  A  Eng.  R.  Cas.  139. 

South  Carolina.— Zemp  v,  Wilmington  A  M.  R.  Co.,  9  Rich.  (S. 
Car.),  L.  84. 

7>Arfl5.— Fordyce  v.  Withers,  1  Tex.  Civ.  App.  541 ;  Texas  A  P.  R. 
Co.  V.  Buckelew,  3  Tex.  Civ.  App.   272. 

ri>^*«ifl.— Bait.  A  O.  R.  Co.  v,  Wightman,  29  Gratt.  (Va.),  431; 
Farish  v,  Riegle,  11  Gratt.  (Pa.),  697  ;   Bait.  A  O.  R.  Co.  v.  Noell, 

22  Gratt.  (Va.),  294. 

England, — Carpue  v.  London  A  B.  R.  Co.,  5  Q.  B.  747  ;  Bird  v. 
Great  Northern  R.  Co.,  4  H  A  N.  (Exch.)  842 ;  Grote  v,  C.  A  H.  R. 
Co.,  2  Exch.  251 ;  Dawson  v.  Railway  Co.,  7  H.  A  N.  1037  ;  Christie 
V,  Griggs,  2  Camp.  79  ;  Flannery  v,  Waterford  A  L.  R.  Co.,  11  Irish 
Rep.  C.  L.  30. 

Cases  Where  Presumption  Does  Not  Arise.— But  even  in  case  of 
derailment  there  may  be  certain  exceptions.  Thus,  in  Deyl  v.  New 
York  Cent.  R.  Co.,  34  N.  Y.  9,  the  injury  was  caused  by  a  derailment, 
the  train  being  thrown  from  the  track  through  the  culpable  act  of 
some  unknown  persons  in  drawing  the  spikes  of  the  rails.  It  was 
held  that  the  plaintiff  must  establish  affirmatively  that  the  company 
was  guilty  of  negligence. 
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And  where  a  passenger  train  was  thrown  from  the  track  by  a 
broken  rail  on  the  outside  of  a  curve  in  the  road,  from  which  a  pas^ 
senger  received  a  severe  personal  injury,  and  was  found  outside  the 
coach  in  an  insensible  condition,  and  it  appeared  that  the  train  was 
not  running  at  an  unusual  or  dan/s^erous  speed  ;  that  the  track  was 
kept  in  good  repair,  and  had  just  been  carefully  inspected  and  no 
defects  were  discoverable ;  that  everything  connected  with  the  train 
was  in  good  order,  and  it  was  managed  by  skilled  and  prudent  oper- 
atives, and  the  proof  seemed  to  show  that  the  passenger  jumped  out 
of  the  car  in  the  confusion,  while  if  he  had  remained  he  would  have 
received  no  serious  injury ;  heldy  in  a  suit  by  the  passenger  against 
the  company  to  recover  damages,  that  the  injury  was  either  attrib- 
utable to  the  plaintiff's  own  want  of  care,  or  to  one  of  those  accidents 
occurring  in  very  cold  weather,  which  no  skill  or  prudence  could 
foresee  and  guard  against,  and  that  he  could  not  recover.  Heazle  r. 
Indianapolis,  B.  &  W.  R.  Co.,  76  111.  501. 

In  Bird  v.  Great  Northern  R.  Co.,  8  L.  J.  (Exch.)  3,  Poi^i^ock,  C. 
B.,  doubted  as  to  the  applicability  as  to  the  presumption  of  negli- 
gence on  the  part  of  a  railway  company  in  a  case  of  a  simple  derail- 
ment. 

Only  Prima  Facie  Proof  of  Negligence. — In  an  action  for  injuries 
sustained  through  the  derailment  of  a  train,  instructions  that  **ex- 
perience  proves  that  when  a  track  and  machinery  are  in  proper  con- 
dition and  prudently  operated,  the  train  will  keep  upon  the  track 
and  run  thereon  with  entire  safety  to  those  in  the  cars,'*  and  that 
"whenever  a  car  leaves  the  track  and  goes  down  an  embankment  a& 
this  car  did,  it  proves  that  either  the  track  or  machinery,  or  some 
portion  thereof,  is  not  in  proper  condition,  or  that  the  machinery  i& 
not  properly  operated,"  are  erroneous,  as  averring  that  the  happen- 
ing of  the  accident  was  the  conclusive,  instead  oi.  prima  facie  proof 
of  negligence.  Pattee  v.  Chicago,  M.,  &  St.  P.  R.  Co.  (Dak.),  34 
Am.  &  Eng.  R.  Cas.  399. 

16  (N  s)  A  &  K  R  Cas— 9 
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discovered  by  the  engineer  of  the  train  until  the  engine  had 
reached  the  south  end  of  the  depot,  and  about  140  to  150  feet 
distance  from  Bolton ;  and  the  engineer  at  once  applied  the 
emergency  air,  reversed  his  engine,  and  *'put  sand  under 
her*'  to  keep  the  wheels  from  slipping,  but  was  unable  to  stop 
the  train  until  Bolton  was  struck  in  the  head  with  the  cylin- 
der of  the  engine  and  knocked  over  on  the  depot  platform. 
As  soon  as  the  train  came  to  a  stop,  the  trainmen  carried 
Bolton  into  the  depot.  Dr.  Wright,  a  physician,  was  at  once 
summoned,  and  arrived  within  a  few  minutes  after  Bolton 
was  carried  into  the  depot;  but  Bolton  never  recovered  con- 
sciousness, and  died  in  about  half  an  hour  from  the  injuries 
thus  received.  The  testimony  further  discloses  that  Bolton 
was  probably  intoxicated,  as  it  appears  from  the  testimony  of 
appellees'  witnesses  that  he  was  drinking,  and  that  some  one 
had  vomited  near  the  place  where  he  sat  when  he  was  struck 
.  by  the  engine,  and  there  was  found  in  a  sack  which  he  had 
at  the  time  of  the  injury  a  jug  of  whisky.  Trial  was  had  be- 
fore a  jury,  and  a  verdict  rendered  in  favor  of  the  plaintiffs 
for  the  sum  of  $9,000.  A  motion  for  a  new  trial  was  made 
and  overruled,  and  an  appeal  prayed  and  allowed  to  this 
court. 

Ledbetter  &  Bledsoe  and  J.  IV,  Terry ^  for  appellant. 
Hairfb  P.  Abneyy  Johnson  &  Cruce^  and    W,  O,  Dazns^  for 
appellees. 

Thomas,  J.  (after  stating  the  facts) .  The  errors  assigned 
by  appellant,  which  are  properly  presented  for  review  here, 
and  which  it  will  be  necessary  to  consider,  are  the  following : 
(l)  The  request  of  the  appellant,  made  to  the  trial  court,  to 
instruct  the  jury  -to  return  a  verdict  in  its  favor,  which  - 
request  was  refused,  and  the  refusal  excepted  to.  (2)  The 
request  of  the  appellant,  made  to  the  trial  court,  to  instruct 
the  jury  as  follows:  '*The  court  instructs  the  jury  that, 
taking  all  the  testimony  in  this  case  with  its  greatest  pro- 
bative force,  it  shows  that  the  deceased  was  guilty  of  con- 
tributory negligence,  and  plaintiffs  cannot  recover," — which 
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request  was  refused,  and  the  refusal  excepted  to.  (3)  The 
requests  of  the  appellant,  made  to  the  trial  court,  to  instruct 
the  jury  as  follows:  **You  are  further  instructed  that  a 
person  who  goes  upon  a  railroad  track,  other  than  at  a  cross- 
ing, is  a  trespasser,  and  that  the  railroad  company  owes  no 
further  duty  to  discover  such  trespasser  upon  its  track, 
except  at  a  crossing,  than  to  avoid  inflicting  a  wanton  injury 
upon  him  after  his  dangerous  position  shall  have  been 
discovered," — ^which  request  was  refused,  and  the  refusal 
excepted  to  by  appellant.  (4)  The  request  of  the  appellant, 
made  to  the  trial  court,  to  instruct  the  jury  as  follows  :  "You 
are  further  instructed  that  the  employees  of  a  railway  com  - 
pany  owe  no  duty  to  a  person,  who  is  a  trespasser  upon  its 
tracks,  to  keep  a  lookout  for  and  discover  him  so  as  to 
prevent  injury  to  him," — which  request  was  refused,  and 
the  refusal  excepted  to  by  appellant.  (5)  The  court  charged 
the  jury  as  follows  :  **But  if  the  deceased  failed  to  exercise 
that  degree  of  care  and  caution  which  an  ordinarily  prudent 
man  would  have  used  under  like  circumstances,  and  thereby 
placed  himself  in  a  position  of  peril,  it  is  still  incumbent 
upon  the  defendant  to  exercise  due  care  and  diligence  to 
prevent  the  injury,  if  it  knew,  or  could  have  known  by  the 
exercise  of  reasonable  diligence,  the  dangerous  position  of 
the  deceased.  Therefore,  notwithstanding  the  fact  that  the 
deceased  put  himself  in  the  way  of  great  peril,  if  the  defend- 
ant saw  him,  or  could  have  seen  him,  in  time  to  have  pre- 
vented his  death,  by  the  use  of  ordinary  diligence,  and 
failed  to  use  such  diligence,  the  plaintiff  in  such  case  would 
be  entitled  to  recover," — ^to  which  instruction  of  the  court  the 
appellant  excepted. 

In  the  case  of  Newport  News  &  M.  V.  Co.  v,  Howe,  3  C. 
C.  A.  121,  52  Fed.  362,  a  freight  train  upon  appellant's 
railway  parted ;  and  the  conductor,  who  was  on  the  rear 
part  of  the  train,  sent  Howe,  a  brakeman,  forward  with  a 
lantern  to  signal  the  engine,  when  it  should  return,  and  to 
give  the  engineer  information  as  to  the  whereabouts  of  the 
rear  cars.     Howe  went  forward  several  hundred  yards,  sat 
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down  on  the  end  of  a  tie,  put  his  lantern  down  near  him,  and 
went  to  sleep,  with  his  arm  thrown  over  the  rail.  The 
engineer,  after  running  about  five  miles,  discovered  that  the 
train  had  parted,  side-tracked  the  cars  still  attached,  and 
started  his  engine  and  tender  back,  to  take  up  the  rest  of  the 
train;  and  not  discovering  Howe  in  time  to  stop  his  engine, 
one  of  the  rear  wheels  of  the  tender  ran  over  Howe's  arm 
and  cut  it  off.  Judge  Taft,  in  delivering  the  opinion  of 
the  court  in  that  case,  said :  **We  are  of  the  opinion  that, 
on  the  evidence  adduced,  it  was  the  duty  of  the  court  below 
to  have  directed  a  verdict  for  the  defendant  on  the  ground  of 
the  plaintiff's  contributory  negligence.  In  order  that  a 
defendant  shall  be  exonerated  from  liability  by  the  plaintiff's 
negligence,  it  must  appear  that  it  was  the  proximate  cause 
of  the  accident.  It  need  not  be  the  sole  proximate  cause. 
It  is  enough  if  it  concurs  with  the  defendant's  negligence  to 
produce  the  injury.  Plaintiff  admits  that,  with  knowledge 
that  an  engine  was  approaching,  on  a  very  dark  night,  he  laid 
down  with  his  arm  over  the  rail  and  went  to  sleep.  Grosser 
negligence,  more  certain  to  result  in  injury,  can  hardly  be 
suggested.  It  is  charged  that  the  engineer  was  negligent  in 
not  sending  out  before  him  his  brakeman,  in  not  signaling 
his  return,  by  whistling  as  often  as  he  should,  and  in  running 
at  a  higher  rate  of  speed  than  four  miles  an  hour, — all  contrary 
to  the  rules  of  the  company.  There  was  evidence  tending  to 
show  such  negligence,  but  it  was  all  plainly  concurrent  with 
that  of  the  plaintiff,  and  therefore  constitutes  no  ground  for 
recovery.  The  counsel  for  the  plaintiff  below  rely,  however, 
on  the  conduct  of  the  engineer  at  the  time  of  the  accident, 
in  failing  to  stop  the  engine  before  Howe  was  run  over,  as 
bringing  the  case  within  the  so-called  exception  to  the 
general  rule  of  contributory  negligence,  according  to  which 
plaintiff's  negligence  is  no  defense,  if  it  appears  that  by  the 
exercise  of  due  care  the  defendant  might  have  avoided  the 
consequences  of  plaintiff's  negligence.  The  exception 
obviously  refers  only  to  those  cases  where  the  negligence  of  the 
plaintiff  is  not  a  proximate  cause  of  his  injury,  because,  after 
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the  fact  of  plaintiff's  negligence,  and  with  that  as  a  circum- 
stance or  condition  of  the  situation,  defendant  might  then, 
by  exercise  of  due  care,  avoid  the  injury.  In  such  cases 
defendant's  negligence,  in  the  chain  of  causes  leading  to  the 
accident,  intervenes  between  plaintiff's  negligepce  and  the 
injury,  and  is,  in  law,  the  sole  proximate  cause.  *  *  * 
Upon  the  point,  however,  if  the  engineer  had  looked  out,  he 
could  have  seen  Howe's  perilous  position  in  time  to  stop  the 
engine  before  striking  him,  the  evidence  is  conflicting;  and, 
if  the  point  is  material,  it  should  have  been  submitted  to  the 
jury.  It  remains  to  inquire,  therefore,  whether  the  failure 
of  the  engineer  to  see  Howe  on  the  track  in  time  to  avoid  the 
accident,  when  by  looking  out  he  might  have  seen  him,  can 
be  said  to  be  a  legal  cause  of  the  accident.  If  so,  it  is  the 
sole  proximate  cause,  and  would  render  the  company  liable. 
When  a  man  lies  down  to  sleep  upon  a  railroad  track  at 
night,  with  full  knowledge  that  a  train  is  about  to  pass  that 
way,  does  he  thereby  impose  upon  the  engineer  the  duty, 
with  respect  to  him,  of  keeping  a  lookout,  and  of  discover- 
ing him  upon  the  track?  It  is  true  that  the  engineer  owes 
it  to  the  passengers  on  the  train,  and  to  persons  lawfully 
upon  the  track,  to  keep  a  lookout,  in  order  to  prevent  injury 
to  them.  But  that  is  because  danger  to  such  persons  is 
probable,  and  should  be  looked  for,  to  be  avoided.  One 
is  bound  to  use  one's  own  so  as  not  to  injure  another. 
This  duty,  of  course,  is  commensurate  with  the  reasonable 
probability  that  any  particular  use  of  one's  own  will  injure 
another.  Now,  there  is  no  probability  that  a  man  will  be 
asleep  upon  the  railroad  track.  While,  therefore,  an  engi- 
neer who  fails  to  keep  a  sharp  lookout  upon  the  track  is 
wanting  in  due  care  to  passengers  and  lawful  travelers, 
because  of  the  probability  of  danger  to  each  from  such 
failure,  such  conduct  is  not  a  want  of  due  care  with  respect 
to  a  man  asleep  upon  the  track,  because  of  the  presump- 
tion— upon  which  the  engineer  has  a  right  to  rely — that  no 
one  would  be  so  grossly  negligent  in  courting  death.  As 
there  was  no  duty  imposed  upon  the  engineer  to  look  out 
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for  the  sleeping  man,  there  was  no  negligence  in  his  failing 
to  see  Howe.  It  would  follow  that  the  engineer*s  failing  to 
learn  the  peril  earlier  was  not  a  proximate  cause  of  Howe's 
injury." 

As  applied  to  a  case  like  the  present,  we  believe  the  rule 
relied  on  by  counsel  for  plaintiff  below  should  be  construed 
to  mean  that  the  negligence  of  the  plaintiff  will  be  no  defense 

if  the  defendant,  after  he  knew  the  peril  of  the 
S?!SS?TtSik^   plaintiff,   did   not  use  care  to   avoid   it.     This 

Duty  of  Railroad.        .  ^        ,  ,     •         ■«    «  ^  i         •*  j 

View  seems  to  be  sustained  by  authority,  and 
by  several  eminent  text  writers.  2  Thomp.  Neg.  1157;  Cooley, 
Torts,  674;  O'Keefe  v.  Railroad  Co.,  32  Iowa,  467  ;  Yarnall 
V.  Railway  Co.,  75  Mo.  575,  10  Am.  &  Eng.  R.  Cas.  726; 
Denman  v.  Railroad  Co.,  26  Minn.  357,  4  N.  W.  605;  Button 
V.  Railroad  Co.,  IB  N.  Y.  248,  259.  In  O'Keefe  v.  Railroad 
Co.,  supra,  a  man  lay  down  at  night  on  the  defendant's  track, 
in  a  state  of  intoxication.  He  was  there  run  over  by  an 
engine  which  had  no  headlight.  The  court  charged  the  jury 
that  he  could  not,  under  those  circumstances  recover,  **unless 
they  found  that  defendant  or  its  agents  had  knowledge  that 
he  was  thus  lying,  in  time  to  prevent  the  accident,  or  could 
have  known  with  ike  exercise  of  ordinary  caution,^''  The 
judgment  for  plaintiff  was-  reversed  on  the  ground  that  the 
italicized  clause  was  error.  In  Yarnall  v.  Railway  Co., 
supra,  the  plaintiff's  intestate  lay  intoxicated  upon  the  track  ; 
and  it  was  held  that  the  railway  company  could  only  be  held 
for  such  negligence, causing  the  accident,  as  occurred  after  its 
agents  became  aware  of  plaintiff's  exposed  condition.  In 
Button  V,  Railroad  Co.,  ^7/^ra,  plaintiff  lay  down  at  night, 
in  a  state  of  intoxication,  on  a  street -car  track,  and  was  run 
over.  The  court  below  said  to  the  jury  that  the  defendants 
were  liable  unless  the  negligence  of  the  deceased  directly 
contributed  to  the  injury,  and  a  verdict  followed  for  the 
plaintiff.  The  case  was  reversed;  Harris,  J.,  saying  of  the 
plaintiff :  '*If  in  his  senses,  as  he  must  be  presumed  to  have 
been,  he  courted  his  own  destruction.  Under  these  circum- 
stances, he  must  be  regarded  as  having  co-operated  with  the 
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defendants  to  produce  his  death.  Unless  the  jury  could  be 
made  to  believe  that,  after  the  deceased  was  discovered,  the 
defendants,  by  reasonable  care,  could  have  avoided  the  fatal 
result,  they  were  not  liable.'*  In  Denman  z/.  Railroad  Co., 
siipra^  the  plaintiff  went  to  sleep  on  the  defendant's  track, 
and  was  severely  injured  by  a  passing  train.  In  holding 
that  the  plaintiff  could  not  recover,  the  supreme  court  of 
Minnesota  used  the  following  language:  **The  only  negli- 
gence upon  the  part  of  the  defendant's  employees  upon  the 
train,  which  the  plaintiff  argues  that  the  evidence  tends  to 
establish,  is  evidence  going  to  show  that  the  track  at  the 
place  of  the  accident,  and  for  a  long  distance  on  either  side 
of  such  place,  was  level  and  straight,  so  that  an  object  no 
larger  than  a  man's  hat  could  be  seen  for  four  or  five  hun- 
dred yards,  and  that,  therefore,  the  employees  of  the  defend- 
ant were  negligent  in  not  observing  the  plaintiff.  In  our 
opinion,  this  is  no  evidence  whatever  of  negligence  on  the 
part  of  a  defendant  in  a  case  of  this  kind.  The  plaintiff  had 
no  right  whatever  to  sit  or  lie  down  upon  the  track,  or  near 
enough  to  it  to  be  within  reach  of  a  passing  train,  and  go  to 
sleep.  If  he  saw  fit  to  do  so,  he  took  the  risk  upon  himself. 
The  defendant  owed  him  no  duty,  except  that  of  exercising 
due  diligence  to  avoid  injuring  him  after  discovering  he  was 
there.  If  the  defendant's  employees  in  charge  of  the  train 
had  neglected  to  watch  the  track,  and  so  had  failed  to  observe 
some  obstruction  by  which  the  train  was  thrown  from  the 
track,  and  as  a  consequence  a  passenger  was  injured,  the 
case,  unless  some  excuse  appeared,  might  well  be  one  in 
which  the  defendant  would  be  liable  to  the  passenger  for  the 
negligence.  The  reason  would  be  because  the  defendant 
owed  the  passenger  a  duty,  the  neglect  of  which  had  occa- 
sioned the  injury.  But,  for  the  reasons  before  given,  the 
plaintiff  occupies  a  position  entirely  different  from  that  of  a 
passenger."  The  foregoing  is,  in  our  opinion,  a  correct 
statement  of  the  law  governing  the  present  case.  We  are 
aware  that  there  are  many  cases,  which  are  collected  in 
Shearman  &  Redfield's  work  on  Negligence  (4th  Ed.),  in 
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which  the  rule  is  thus  expressed  :  The  defendant  is  liable^ 
in  spite  of  plaintiff's  negligence,  if,  after  he  discovers,  or 
ought  by  due  care  to  discover,  plaintiff's  peril,  he  might,  by 
the  use  of  due  care,  avoid  the  consequences  of  plaintiff's 
negligence,  and  does  not  do  so.  The  due  care  with  respect 
to  discovering  plaintiff's  negligence  depends  upon  the  rela- 
tion of  the  parties.  In  a  case  like  the  present,  where,  in  our 
view,  there  is  no  duty  on  the  part  of  the  defendant  to  dis- 
cover plaintiff's  peril,  the  additional  clause  adds  nothing  to 
the  effect  of  the  rule,  but  implies  a  duty  which,  as  we  have 
found,  does  not  exist.  In  the  case  of  Railway  Co.  v.  Ben- 
nett, 16  C.  C.  A.  300,  69  Fed.  525,  Sanborn,  Circuit 
Judge,  in  delivering  the  opinion  of  the  United  States  circuit 
court  of  appeals  for  the  Eighth  circuit,  said:  **The  only 
duty  which  a  railroad  company  owes  to  those  who,  without 
its  knowledge  or  consent,  enter  upon  its  track,  not  at  a  cross- 
ing or  other  like  public  place,  is  not  wantonly  and  unnecessa- 
rily to  inflict  injury  upon  them  after  its  employees  have  dis- 
covered them.  It  owes  them  no  duty  to  keep  a  lookout  for 
them  before  they  are  discovered,  because  they  are  unlawfully 
upon  the  tracks,  and  the  railroad  company  is  not  required  to 
watch  for  violations  of  the  law.  Newport  News  &  M.  V. 
Co.  V.  Howe,  3  C.  C.  A.  121,  52  Fed.  362;  Railway  Co.  v. 
Tartt,  12  C.  C.  A.  618,  64  Fed.  823;  Railroad  Co.  v.  Cook, 
13  C.  C.  A.  364,  66  Fed.  115;  Denman  v.  Railroad  Co.,  2(> 
Minn.  357, 4  N.  W.  605  ;  Railway  Co.  v.  Monday,  49  Ark.  257, 
4  S.  W.  782  ;  Sibley  v.  Ratliffe,  50  Ark.  477,  37  Am.  &  Eng. 
R.  Cas.  295,  8  S.  W.  686;  O'Keefe  v.  Railroad  Co..  32  Iowa, 
467;  Yarnall  v.  Railway  Co.,  75  Mo.  575,  10  Am.  &  Eng. 
R.  Cas.  726;  Button  z/.  Railroad  Co.,  18  N.  Y.  248.259; 
Nicholson  v.  Railway  Co.,  41  N.  Y.  525." 

The  charge  of  the  trial  court  in  the  case  at  bar  that, 
** notwithstanding  the  fact  that  the  deceased  put  himself  in 
the  way  of  great  peril,  if  the  defendant  saw  him,  or  could 
Same-Same-  li^ive  sccn  him,  in  time  to  have  prevented  his 
i-ookouts.  death,  by  the   use  of  ordinary  diligence,  and 

failed  to   use  such    diligence,  the   plaintiff,  in    such    case^ 
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would    be    entitled    to    recover,"    was,    in   effect,    an  in- 
struction to  Xhe  jury  that  it  was  the  duty  of  the  railway 
company  to  keep  a  lookout  for  Bolton ;  and  it  owed  him  no 
such   duty,   in  the  situation  in  which  he  had  voluntarily 
placed  himself, — b.  place  where  he  had  no  right  to  be,  and 
where  sleep  on  his  part   would,  in  all  probability,  result 
fatally.     One  who  is  about  to  take  passage  upon  a  railway 
train  has  no  right  to   leave  the  waiting  room  provided  for 
passengers,  and  go  out  upon  or  near  the  main  track  of  the 
railway,  and  go  to  sleep;   and,   if  he  do  so,  he  is  guilty  of 
the  grossest  negligence,  and  the  only  duty  which  the  railway 
company  owes  him  is  not  to  wantonly  and  unnecessarily 
inflict  injury  upon  him  after  its  employees  have  discovered 
him.     In  this  case  the  testimony  discloses  that  the  engineer 
did  not  discover  Bolton  until  his  train  was  within  140  to  150 
feet  of  him;  that  he  used  every  means  at  his  command  to 
bring  the   train  to   a  stop, — applying   the   emergency   air, 
reversing  the  engine,  and  putting  sand  upon  the  track;    that 
he  had  a  loaded  freight  train,  of  10  cars,  each  31   feet  in 
length,  with   the  couplings,  and   the  engine   and   caboose, 
running  15  to  18  miles  per  hour;  and  that  his  train  could 
not  be  stopped  in  a  distance  less  than  the  length  of  the  train, 
350  to  375  feet.     And  his  testimony  is  corroborated  by  the 
fireman,  and  also  by  Dr.   Wright,  a  witness  called  by  the 
appellees.     As  we  have  seen,  the  failure  of  the  engineer  to 
discover  Bolton  sooner  was  not  negligence  on  the  part  to  the 
railway  company ;  and,  as  there  was  no  proof  of  other  neg- 
ligence on  the  part  of  the  railway  company,  the  request  of 
the  appellant  to  instruct  the  jury  to  return  a  verdict  in  its  favor 
should  have  been  given.     It  should  have  been  given  for  the 
further  reason  that  the  death  of  Bolton  was  caused  by  his 
own  negligence,  the  proof  not  disclosing  any  neglect  on  the 
part  of   the  employees  of  the  railway  company  after  they 
discovered  Bolton  in  his  perilous  position.     For  the  reasons 
stated,  the  judgment  of  the  trifil  court  is  reversed,  and  the 
cause  dismissed.     Reversed  and  dismissed. 

Springer,  C.  J.,   and  Clayton  and  Townsend,   JJ.,. 
concur. 


140  CARRIERS  OP  PASSENGERS  ^^^  ^^^ 

(NS) 

Kates  V.  Atlanta  Baggag-e  &  Cab  Co 


Kates 

V. 

Atlanta  Baggage  &  Cab  Co.  e^  al. 

{^Supreme  Court  of  Georgia ^  July  21 ,  iSgg,) 

Railroads — Granting  Special  Privileges. — In  its  character  as  a  com- 
mon carrier,  and  relatively  to  duties  and  obligations  arising  there- 
from, a  railway  company  cannot  grant  to  any  person  or  persons  rights 
or  privileges  which  it  refuses  to  others,  but  must  treat  all  alike. 

Same — Same.* — Such  a  company,  in  the  management  and  control 
of  its  property,  and  as  to  matters  involving  no  duty  to  the  public, 
may  grant  concessions  to  some  which  it  denies  to  others  ;  especially 
so  when  the  grant  is  made  in  pursuance  of  a  reasonable  and  proper 
regulation,  which,  in  effect,  operates  beneficially  to  its  patrons. 

Same— Same — Rights  of  Passengers. — Relatively  to  passengers 
and  their  baggage,  the  duty  of  a  railway  company  in  its  capacity  as 
a  common  carrier  begins  with  affording  to  them,  and  to  all  of  them 
alike,  proper  and  suitable  facilities  for  entering  depots  to  purchase 
tickets  and  take  passage  and  for  checking  baggage,  and  ends  with 
affording  to  them  like  facilities  for  leaving  such  depots  and  obtain- 
ing their  baggage  on  presenting  the  checks  therefor.  The  rights 
which  the  law  in  these  respects  secures  to  passengers  may  be  exer- 
cised by  them  either  in  person  or  through  their  chosen   agents. 

Same — Same— Local  Carriers.* — If  a  railway  company  in  good 
faith  complies  with  the  law  as  above  laid  down,  it  does  not  violate 
any  public  duty,  or  deprive  any  citizen  -of  any  lawful  right,  by 
granting  to  a  single  corporation  or  individual  the  exclusive  right  of 
entering  its  trains  to  solicit  the  transportation  of  passengers  and 
baggage,  or  by  renting  to  such  corporation  or  individual  a  portion 
of  its  baggage  room,  and  conceding  to  it  or  him  the  privileges  nec- 
essarily incident  to  the  occupancy  and  use  thereof,  provided  that  so 
doing  does  not  interfere  with  the  exercise  by  any  other  person  of 
any  right  which  he  may  lawfully  demand  of  the  company  as  a 
common  carrier. 

Right  to  Enjoin. — As  to  the  facts  involved,  the  evidence  was  con- 
flicting, and  it  does  not  appear  that  the  judge  abused  his  discretion 
in  finding  as  to  them  in  favor  of  the  defendant  in  error,  or  in  deny- 
ing the  injunction. 

(Syllabus  by  the  Court.) 

*See  Indianapolis  Union  Ry.  Co.  v.  Dohn,  14  Am.  &  Eng.  R.  Cas., 
N.  S.,  543,  and  foot-note. 
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Srror  by  plaintiff  from  Fulton  county  superior  court. 
Affiirmed, 

/dosser  &  Carter  and  Thos,  L,  Bishopy  for  plaintiff  in 
error. 

Hoke  Smith,  H.  C,  Peeples^  Jos,  B,  &  Bryan  Cumming, 
Sanders  McDaniel,  Payne  &  Tye,  Erwin  &  Brown  ^  Vas- 
ser  IVoo/ley,  Dorsey^  Brewster  &  Howell y  and  Author  Hey^ 
many  for  defendants  in  error. 

Little,  J.  The  facts  necessary  for  a  clear  comprehension 
of  the  merits  of  the  petition  under  which  the  defendants  were 
sougfht  to  be  enjoined  may  be  briefly  stated  as  follows  : 
The  Union  Passenger  Depot  in  the  city  of  oaao  stated 
Atlanta  is  owned  jointly  by  the  state  and  three 
railroad  companies.  By  agreement,  all  the  railroad  trains 
which  reach  the  city  of  Atlanta  enter  and  depart  from  this 
passenger  station.  The  control  of  this  building  has  been 
placed  in  the  hands  of  a  board  of  control,  who  represent  its 
owners.  Connected  with  the  station  is  a  baggage  room, 
jointly  used  by  all  of  the  railroad  companies.  The  petition 
filed  in  this  case  alleges  that  the  board  of  control  has  made 
a  contract  with  the  Atlanta  Baggage  &  Cab  Company,  by 
which  the  latter  is  given  the  exclusive  privilege  of  entering 
the  depot  building  for  the  purpose  of  handling  trunks  and 
baggage,  and  of  issuing  what  are  known  as  **claim checks'* ; 
that  is  to  say,  that  company  is  allowed  to  deliver,  at  his 
home  or  elsewhere,  to  a  prospective  passenger,  its  check  for 
his  trunk,  and  on  delivery  of  a  trunk  so  checked  at  the  bag- 
gage room  it  is  received  by  the  baggage  master,  and  held 
until  the  check  is  presented.  It  is  further  alleged  that  by 
other  terms  of  said  contract  the  Atlanta  Baggage  &  Cab 
Company  is  given  the  exclusive  privilege  of  having  its  agents 
to  board  the  passenger  cars  of  the  different  railway  lines 
which  enter  the  city  before  the  Union  Passenger  Station  is 
reached,  for  the  purpose  of  soliciting  business  and  making 
contracts  with  passengers  for  the  delivery  of  baggage  after 
the  same  reaches  the  city.     Also  that  the  board   of  control 
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permits  the  cab  company  to  have  an  oflfice  in  the  ba^g^age 
room  of  the  passenger  station,  and  the  agents  of  such  com- 
pany are  allowed  access  to  the  passenger  station  to  solicit 
patronage  for  the  delivery  of  baggage ;  that  it  is  allowed 
storage  in  the  baggage  room  for  the  baggage  of  its  customers 
hours  in  advance  of  the  departure  of  outgoing  trains,  and 
transacts  its  business  in  the  baggage  room  ;  that  said  com  - 
pany  is  also  permitted  to  use  railroad  checks,  by  which  it  is 
enabled  to  furnish  to  its  customers,  at  their  homes,  railroad 
checks  for  baggage  to  the  points  of  destination.  It  is  further 
alleged  that  the  baggage  master  in  charge  of  the  baggage 
room  is  a  stockholder  and  officer  in  the  Atlanta  Baggage  & 
Cab  Company.  The  petitioner,  Kates,  further  avers  that  he 
has  been  engaged  in  the  baggage  delivery  and  express  busi- 
ness for  a  number  of  years  in  the  city  of  Atlanta,  and  is  a 
competitor  with  the  Atlanta  Baggage  &  Cab  Company  for 
the  transportation  of  the  baggage  of  the  passengers  to  and 
from  the  Union  Passenger  Station,  and  that  his  charges  for 
the  same  are  much  less  than  those  for  similar  services  per- 
formed by  the  Atlanta  Baggage  &  Cab  Company ;  that  under 
the  contract  between  the  board  of  control  and  the  Atlanta 
Baggage  &  Cab  Company  he  is  excluded  from  entering  the 
baggage  room  or  passenger  station  in  the  conduct  of  his  bus- 
iness, and  is  denied  the  privilege  of  having  an  office  for  the 
transaction  of  his  business  in  the  passenger  station,  and  is 
not  only  refused  permission  to  enter  the  baggage  room,  but 
he  is  compelled  to  wait  until  all  trunks  handled  by  the 
Atlanta  Baggage  &  Cab  Company  are  taken  out  before  he 
can  obtain  possession  of  the  baggage  of  his  customers ;  that 
the  officers  in  the  baggage  room  manifest  a  spirit  of  vin- 
dictiveness  towards  him,  are  discourteous,  and  by  improper 
treatment  they  are  attempting  to  drive  him  out  of  the  busi- 
ness, in  order  to  secure  a  monopoly  of  the  baggage  business 
in  the  city  of  Atlanta  ;  that  none  of  the  privileges  granted  to 
the  cab  company  are  allowed  to  the  plaintiff,  but  all  are 
refused  to  him  ;  that,  by  reason  of  the  privileges  so  granted, 
the  cab  company  has  been  enabled  to  have  a  monopoly  of 
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business  in  the  city,  and  that  such  monopoly  has  been 
enjoyed  at  the  expense  of  the  traveling  public.  It  is  alleged 
that  these  privileges  are  unreasonably  allowed  the  cab  com  - 
pany;  that  they  work  great  hardship  on  the  plaintiff,  and 
bis  business  has  been  and  is  now  greatly  injured  thereby, 
and  he  ought  to  be  allowed  like  privileges  with  his  compet- 
itor. The  prayers  of  the  petition  are  that  the  contracts 
•existing  between  the  defendants  and  the  railroad  companies 
through  the  board  of  control  be  declared  illegal  and  void  ; 
that  the  railroad  companies  and  the  board  be  enjoined  from 
discriminating  against  the  petitioner  in  the  manner  set  out 
in  the  petition ;  and  that  the  defendants  be  enjoined  from 
allowing  the  cab  company  any  of  the  advantages  and  priv- 
ileges set  out  in  the  petition,  and  from  allowing  them  any 
privileges  which  they  refuse  to  petitioner. 

The  defendants  answered,  admitting  that  a  contract  existed 
with  the  Atlanta  Baggage  &  Cab   Company,   but  averring 
that  no  exclusive  privilege  of  entering  the  depot  for  the  pur- 
pose of  hauling  trunks,  baggage,  etc.,  has  been  given  to  the 
cab  company ;  that  the  railroads  entering  the  passenger  station 
have  a  common  baggage  master,  who  has  exclusive  charge  of 
all  baggage   delivered   at  the   passenger  station;    that  the 
cab  company  has  nothing  to  do  with  the  baggage  which  arrives 
at  the  station  until  such  baggage  has  been  delivered  to  it ;  that 
the  same  rights  which  are  accorded  to  the  cab  company  as  to 
the    receipt    and  delivery  of  baggage  is    extended    to    all 
companies  and  persons  engaged  in  the  business,  including 
X>etitioner;  that  the  petitioner,  as  well  as  the  cab  company, 
is  permitted  by  the  board  of  control  to  give  claim  checks  to 
its  patrons,  which  the   baggage  master  recognizes.     They 
deny  that  the  regulation  is  either  unjust  or  illegal,  but  aver 
that  such  an  arrangement  is  obliged  to  be  made  in  order  to 
serve  the  traveling  public  with  dispatch  and  economy.     The 
answer  admits  that  the  agents  of  the  cab  company  have  been 
granted  the  exclusive  privilege  of  boarding  passenger  trains 
coming  into  the  city,  and  soliciting  patronage  for  baggage  on 
such  trains,  and  that  they  are  likewise  allowed  full  access  to 
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the  passenger  station  for  the  purpose  of  soliciting  baggagev 
The  nature  of  this  business  requires  that  it  should  be  exclu- 
sive. It  denies  that  the  cab  company  has  free  access  to  the 
baggage  room,  and  admits  that  the  plaintiff  is  excluded  from 
entering  the  baggage  room  or  depot  of  the  defendants  to  trans- 
act his  business.  It  admits  that  the  cab  company  is  allowed 
to  have  an  ofifice  in  the  baggage  room,  and  that  petitioner  has 
been  refused  an  office  in  the  depot  station ;  but  denies  the 
charge  that  he  has  been  compelled  to  wait  until  all  trunks 
handled  by  the  cab  company  have  been  taken  out.  It  avers 
that  the  baggage  is  delivered  promptly,  and  in  the  order  in 
which  the  same  is  called  for,  and  that  no  partiality  or  pref- 
erence has  been  shown  either  in  the  receipt  or  delivery  of 
baggage  at  the  station.  It  also  denies  that  any  illegal  priv- 
ileges have  been  granted  to  the  cab  company,  or  that  any 
injustice  or  unfairness  is  done  petitioner.  It  admits  that  the 
baggage  master  is  a  stockholder  in  the  cab  company,  but  avers 
that  he  has  nothing  whatever  to  do  with  the  business  of  that 
company,  and  also  denies  any  discrimination  against  the  peti- 
tioner by  the  baggage  master.  It  is  further  averred  that  it  is 
absolutely  necessary,  in  order  to  accommodate  the  public,  to 
have  an  arrangement  to  care  for  the  baggage  of  passengers, 
and  that  to  accommodate  the  traveling  public  as  to  the  deliv- 
ery of  its  baggage  it  is  necessary  to  have  some  one  to  meet 
incoming  trains,  and  furnish  such  passengers  as  desire  them 
receipts  for  their  baggage.  Defendants  therefore  furnished  the 
cab  company  with  an  office.  The  passenger  station  is  small, 
the  railroads  are  crowded  for  room,  and  it  would  be  impossi- 
ble to  furnish  petitioner  or  any  other  company  a  room  in  the 
building  in  which  they  could  carry  on  its  business.  The 
right  to  occupy  an  office  in  its  depot  and  the  right  to  send 
agents  on  its  trains  are  the  only  exclusive  rights  and  priv- 
ileges granted  to  the  cab  company.  In  all  other  particulars 
the  petitioner  has  every  privilege  and  right  that  the  cab  com- 
pany has;  and,  while  the  privileges  given  to  the  latter 
company  are  exclusive  in  their  character,  they  are  essentially 
necessary  to  the   proper  discharge   of  the   business  of  the 
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defendants  as  carriers.  It  denies  that  petitioner  has  ever 
been  hindered  in  his  business  by  them,  and  avers  that  the 
servants  of  the  defendants  have  been  instructed  to  deliver 
baggage  to  the  plaintiff  as  quickly  as  possible;  and,  while 
the  plaintiff  is  not  allowed  to  solicit  baggage  on  the  trains  or 
inside  the  car  shed,  he  has  every  access  to  the  station  for  the 
presentation  of  both  checks  and  baggage.  It  admits  that 
the  cab  company  is  allowed  to  check  trunks  from  residences 
to  points  of  destination,  after  inspection  of  the  passenger's 
ticket.  The  pleadings  are  voluminous,  and  contain  many 
other  allegations  and  averments. 

On  the  hearing  the  evidence  for  the  petitioner  tended  to 
show  the  facts  alleged  to  be  true  in  the  petition.  That  of  the 
defendants  tended  to  rebut  all  the  particular  facts  which  were 
not  admitted  by  the  answer.  As  a  part  of  his  evidence,  the 
petitioner  introduced  a  contract  executed  November  25, 1891, 
by  the  board  of  control  and  the  Ballard  Transfer  Company, 
by  which  it  was  provided  that  the  latter  company  should  have 
the  exclusive  control  of  checking  baggage  from  all  parts  of 
the  city  of  Atlanta  into  and  from  the  baggage  room  of  the 
depot ;  that  the  transfer  company  should  be  allowed  an  office 
for  the  conduct  of  its  business  in  the  baggage  room  at  the 
station,  to  be  fitted  up  at  the  expense  of  the  transfer  com- 
pany ;  that  the  railroad  companies  should  employ  their  own 
baggage  master  and  help  for  handling  baggage  between  the 
room  and  the  trains,  and  the  transfer  company  should  handle 
baggage  from  the  room  to  all  points  in  the  city,  and  deliver 
baggage  from  points  in  the  city  to  the  baggage  room ;  that 
the  transfer  company  should  be  allowed  the  privilege  of  send- 
ing agents  ftee  of  charge  on  such  trains  as  it  would  select  for 
the  purpose  of  soliciting  the  carriage  of  baggage  to  points  in 
the  city  before  the  arrival  of  trains.  The  transfer  company 
on  its  part  agreed  to  furnish  first-class  baggage  service,  and 
pay  to  the  railroad  companies  the  sum  of  $300  for  the  privi- 
leges enumerated.  It  was  also  agreed  that  the  transfer  com- 
pany should  execute  and  deliver  a  bond  in  the  sum  of  $5,000, 
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payable  to  the  railroad  companies,  for  the  faithful  performance 
of  the  terms  of  the  contract.  Another  contract  of  similar 
character,  to  which  the  Atlanta  Baggage  &  Cab  Company 
and  the  board  of  control  were  parties,  was  also  in  evidence. 
Its  stipulations  were  practically  the  same,  and  continued  with 
the  cab  company  the  stipulations  made  with  the  Ballard  Com- 
pany, with  the  additional  stipulations  that  the  agents  of  the 
cab  company  should  conduct  their  business  in  an  orderly  and 
respectful  manner,  and  under  the  authority  of  the  conductors 
of  the  several  trains ;  that  the  agents  should  not  act  as  agents 
for  hotels,  restaurants,  or  business,  nor  distribute  any  form 
of  advertising  matter,  nor  be  engaged  in  any  other  business 
than  that  designated,  etc.  The  above  statement  is  suffi- 
ciently full  to  make  clear  the  points  in  issue.  The  court 
denied  the  injunction,  and  the  plaintifi  excepted. 

The  evidence  was  in  direct  conflict  on  many  points.  As 
to  the  truth  of  the  allegations  about  which  the  evidence  is 
conflicting,  it  is,  so  far  as  we  are  concerned,  settled  by  the 
determination  of  the  judge ;  and  the  right  of  the  petitioner  to 
have  the  judgment  refusing  the  injunction  reversed  must 
depend  on  the  application  of  legal  principles  to  such  of  the 
allegations  as  are  not  contested  by  evidence,  and  these  are : 
First,  that  the  defendants  permit  the  cab  company  to  enter 
its  passenger  trains  before  reaching  the  city,  for  the  purpose 
of  soliciting  baggage,  and  refuse  the  same  privilege  to  the 
petitioner;  second,  that  the  servants  of  the  cab  company  are 
allowed  access  to  the  passenger  station  for  the  purpose  of 
soliciting  patronage,  and  for  more  conveniently  attending  to 
its  business,  and  that  this  privilege  is  refused  to  petitioner; 
third,  that  the  privilege  of  using  an  office  in  the  baggage 
room  of  the  defendants  for  the  transaction  of  its  business  is 
granted  to  the  cab  company  and  refused  to  Kates ;  fourth, 
the  privilege  of  checking  the  baggage  of  prospective  passen- 
gers at  hotels  and  residences  in  advance  of  delivery  of  the 
baggage  at  the  passenger  station, — each  of  which  privileges 
is  refused  to  petitioner.  It  cannot  successfully  be  maintained 
that  the  grant   of  these  privileges  to  the  cab  company   is  in 
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violation  of  law,  nor  do  the  concessions,  of  themselves, 
create  a  monopoly,  nor  are  they  in  any  sense  an  interference 
with  the  right  of  the  traveling  public.  On  the  contrary,  it 
will  be  recognized  that  the  exercise  of  the  facilities  named 
tend  to  the  public  convenience,  and  the  prompt  and  safe 
handling  of  the  baggage  of  the  passenger.  Under  no  view 
of  the  case  would  the  petitioner  be  entitled  to  the  aid  of  the 
courts  in  restricting  these  conveniences,  and  lessening  the 
facilities  for  the  safe  and  convenient  handling  of  the  effects 
of  a  passenger.  The  law  would  hardly  undertake  to  declare 
that  a  railroad  company  should  not,  if  it  so  desired,  through 
its  representative,  deliver  to  one  at  his  home  in  the  city  of 
Atlanta  a  check  insuring  the  delivery  of  his  trunk  in  the  city 
of  New  York,  for  which  he  was  bound,  and  subject  the 
passenger  to  the  inconvenience  of  personally  appearing  at 
the  baggage  room,  pointing  out  his  trunk,  and  there  receiving 
the  railroad  company's  check.  We  know  of  no  obligation 
which  requires  that  a  railroad  company  shall  furnish  such  a 
facility,  but  certainly  there  can  be  no  reason  to  forbid  its 
doing  so,  if  it  will ;  and  likewise  the  privilege  afforded  to  an 
incoming  passenger  before  arrival  to  deliver  to  a  responsible 
person  the  check  for  his  baggage,  with  an  obligation  on  the 
part  of  the  latter  to  deliver  the  same  at  the  residence  or  hotel 
of  the  passenger,  infringes  nobody's  rights,  but  does  promote 
the  convenience  of  the  traveling  public;  and,  rather  than 
forbid,  the  law's  administrators  will  encourage,  such  a 
facility.  It  is  not  the  right  of  the  plaintiff  in  error,  by 
injunction  or  otherwise,  to  take  away  or  disturb  any  reason- 
able means  tending  to  promote  the  convenience  and  comfort 
of  the  public.  The  merit  of  his  complaint,  if  any  exists, 
must  be  found  in  the  fact  of  the  refusal  of  the  defendants  to 
grant  to  him  the  opportunities  so  to  serve  the  public,  and 
thereby  better  his  business.  Whether  the  refusal  so  to  do  is 
proper  or  unlawful  does  not  depend  upon  the  favor  or 
inclination  of  the  railroad  company,  but  upon  the  defendant's 
right.  If  it  should  depend  upon  favor,  then  the  plaintiff  in 
error  has  no  cause  of  complaint,  because  favor  is  essentially 
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free  and  volimtary,  and  may  not  be  demanded ;  and  it  is  in 
this  view  that  we  come  to  measure  by  the  le^al  standard 
what  are  the  rights  of  the  petitioner,  under  the  allegations  he 
makes,  as  against  the  rights  of  the  defendants  to  control 
property  to  which  they  have  title,  and  consequently  the 
right  of  use;  and  the  plaintiff  in  error,  to  succeed,  must 
establish  the  proposition  that  the  defendants,  as  common 
carriers,  are  in  law  bound  to  afford  to  him  the  same  con- 
veniences and  facilities  for  carrying  on  his  business  which 
they  afford  to  others  engaged  in  the  same  calling. 

It  is  claimed  that  the  grant  of  the  enumerated  privileges 
to  the  cab  company  and  the  refusal  of  them  to  petitioner  is 
the  exercise  of  an  undue  preference  on  the  part  of  the  carrier 
against  the  business  of  petitioner,  and  that  such  grant  and 
refusal  establishes  a  monopoly  which  is  forbidden  by  law. 
In  entering  into  the  consideration  of  these  important  ques- 
tions, we  find  that  the  field  of  inquiry  has  been  frequently 
traversed,  with  the  result  of  adjudicated  cases  not  entirely 
in  harmony.  In  some  of  these  the  decisions  are  based  on  the 
common  law ;  in  very  many  more  on  the  terms  of  various 
statutes ;  and  it  may  be  well  to  inquire  whether  our  own 
organic  or  statute  law  deals  particularly  with  such  questions. 
It  is  undeniably  true  that  the  whole  spirit  of  our  constitution 
and  laws  is  directed  against  any  restriction  of  competition. 
Const.  Ga.  art.  4,  §  2 .  par.  4.  Section  2214  of  the  Civil  Code  de- 
clares against  discrimination  in  rates  of  freight  and  in  the  fur- 
nishing of  facilities  for  interchange  of  freights,  etc. ;  as  do  also 
sections  2188,  2307,  2268,  and  2274  of  the  Civil  Code,  in  a 
greater  or  less  degree.  While  it  is,  perhaps,  true  that  there 
are  no  express  rules  of  any  of  our  statutes  which  enact 
penalties  for  unjust  discrimination  exercised  by  carriers  to 
the  detriment  of  the  business  of  another,  yet  the  scope  and 
intent  of  the  provisions  to  which  we  have  referred  are  broad 
enough  to  afford  a  remedy.  But,  in  the  absence  of  any 
statutory  declaration,  we  are  remitted  to  the  principles  of 
the  common  law  to  determine  whether  the  refusal  to  grant 
the  plaintiff  in  error  the  exercise  of  the  facilities  afforded  to 
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another  in  the  same  business  is  an  unjust  discrimination,  or 
an  unequal  and  illegal  preference.     The  defend- 

.  HaUroads — Qrantr 

ant  railroad  companies  are  common  camerfe,  ^^j^*"^ 
and  are  under  obligation  to  serve  the  public 
equally  and  justly.  Having  accepted  their  right  of  existence 
from  the  public,  they  owe  a  duty  to  the  public,  and  their 
conduct  must  be  equal  and  just  to  all.  The  very  definition 
of  a  common  carrier  excludes  the  right  to  grant  monopolies, 
or  to  give  special  or  unequal  preferences.  It  implies  indif- 
ference as  to  whom  he  may  serve,  and  an  equal  readiness 
to  serve  all  who  may  apply  in  the  order  of  their  application. 
New  England  Exp.  Co.  v.  Maine  Cent.  R.  Co.,  57  Me.  188. 
From  these  characteristics,  which  apply  to  all  common 
carriers,  it  is  a  sound  legal  principle  that  a  railway  company 
as  a  common  carrier  cannot  grant  to  any  person  or  persons, 
or  to  any  part  of  the  public,  rights  or  privileges  which  it 
refuses  to  others  ;  but  must  treat  all  alike.  Receiving  and 
discharging  baggage  is  one  of  the  duties  of  a 
public  passenger  carrier,  and  the  obligations  Ri«rbt«ofpa»8en- 
before  enumerated  apply  in  full  force  in  the 
receipt  and  discharge  of  baggage  at  the  Union  Passenger 
Station  in  the  city  of  Atlanta ;  and  if  it  should  be  found  to 
be  true  that  the  defendant  railroad  companies  either  in  the 
receipt  or  delivery  of  baggage  by  their  baggage  master 
or  other  agents  discriminated  against  any  passenger  or 
the  agent  of  any  passenger  in  the  time  or  manner  in 
which  baggage  was  received  or  discharged,  either  through 
a  system  of  claim  checks  or  otherwise,  such  discrimina- 
tion would  be  a  palpable  violation  of  their  public  duties, 
for  which  the  law  affords  ample  remedy  by  injunction, 
and  full  redress  in  the  nature  of  damages.  So  of  the  injury 
to,  or  undue  interference  with,  the  baggage  presented. 
Neither  should  discourteous  language  or  personal  ill  treat- 
ment by  the  agents  of  the  carrier  in  the  performance  of  his 
business  be  tolerated.  As  these  charges  were  denied,  and 
the  judgment  sought  to  be  reversed  necessarily  included  a 
finding  against  their  truth,   nothing  more  that  a  recognition 
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of  the  principle  need  now  he  adverted  to ;  but,  inseparably 
connected  with  the  transaction  of  its  public  business,  a 
common  carrier  is  invested  with  the  ownership  of  property 
for  the  safe  and  efficient  exercise  of  the  franchises  which  the 
public  has  for  its  own  benefit  given  to  it.  Railroad  com- 
panies have  rights  of  way,  stations,  depots,  cars,  engines, 
etc.,  as  their  equipment  to  serve  the  public.  In  the  use  of 
such  property  as  public  carriers  no  one  of  the  public  ought 
to  be  favored  more  than  another,  nor  is  it  lawful  to  impose 
any  restriction  or  make  any  discrimination  in  such  use 
against  any  one  which  does  not  apply  to  all ;  but  this  rule  of 
impartiality  applies  to  railroad  companies  in  their  public 
capacity,  and  it  by  no  means  follows  that  such  reasonable 
rules  and  regulations  which  a  carrier  may  make  for  the 
protection  of  its  property,  for  the  safety  and  convenience  of 
its  passengers  or  freights,  are  subject  to  the  same  unqualified 

condition.     This  court,  in  the  case  of  Fluker 

Same — Same. 

V.  Railroad  Co.,  81  Ga.  461,  8  S.  E.  529,  recog- 
nized the  distinction  which  exists  between  the  duty  which 
a  railroad  company  owes  to  the  public  and  the  private  right 
to  regulate  and  control  its  property.  In  that  case  the  railroad 
company  had  leased  to  one  individual  the  right  of  serving 
lunches  to  passengers  on  its  trains  at  a  given  place.  Another 
claimed  the  right  to  exercise  the  same  privilege,  which  the 
company  denied,  and  the  claimant  was  expelled  as  an 
intruder.  As,  in  our  opinion,  this  case  goes  very  far  in 
determining  the  legal  questions  now  presented,  we  freely 
refer  to  the  opinion  rendered  by  Chief  Justice  Bleckley 
as  sound  in  principle,  and  authority  binding  upon  us. 
Through  him  the  court  says:  **It  is  contended  that  the 
company  has  no  such  exclusive  dominion  over  the  tracks 
and  spaces  embraced  in  its  right  of  way  aS'  to  entitle  it  to 
exclude  therefrom  any  person  entering  thereon  in  an  orderly 
manner  and  upon  lawful  business,  and  especially  that  it 
cannot  discriminate  against  one  person  and  in  favor  of 
another.  We  have  discovered  no  authority  for  this  position, 
either  in  its  more  limited  or  more  extended  form.     On  the 
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contrary,  it  would  seem  that  the  very  nature  of  property 
involves  a  right  to  exclusive  dominion  over  it  in  the  owner. 
We  cannot  believe  that  there  is  a  sort  of  right  of  common  lodged 
in  the  public  at  large  to  enter  upon  lands  on  which  railroads  are 
located,  and  over  which  they  have  secured  the  right  of  way. 
Such  lands  the  railroad  companies  may  inclose  by  fences  if  they 
choose  to  do  so,  and  exclude  any  and  all  persons  whomso- 
ever. Their  dominion  over  the  same  is  no  less  complete  or 
exclusive  than  that  which  every  owner  has  over  his  property. 
If  they  do  not  choose  to  erect  fences  and  make  inclosures, 
they  may,  by  mere  orders,  keep  off  intruders,  and  they  may 
treat  as  intruders  all  who  come  to  transact  their  own  busi- 
ness with  passengers  or  with  persons  other  than  the  compa- 
nies themselves.  The  business  of  selling  lunches  to 
passengers,  or  of  soliciting  from  them  orders  for  the  same,  is 
not  one  which  every  citizen  has  the  right  to  engage  in  upon 
the  tracks  and  premises  of  a  railwaj'  company,  and  conse- 
quently those  who  do  engage  in  it  and  carry  it  on  must  depend 
upon  the  company  for  the  privilege," — citing  Barney  v. 
Steamboat  Co.,  67  N.  Y.  301;  Landrigan  v.  State,  31  Ark. 
50;  Hazen  v.  Railroad  Co.,  2  Gray,  577;  Junction  R.  Co.  v. 
City  of  Philadelphia,  88  Pa.  St.  424;  Sweeney  z/.  Railroad 
Co.,  128  Mass.  5;  Railway  Co.  v,  Bingham,  29  Ohio  St.  364. 
This  is  the  exposition  of  the  law  in  force  in  this  state,  from 
which,  as  we  believe,  there  has  been  no  departure.  If  the 
principles  declared  are  applicable  to  the  facts  of  the  present 
record,  it  would  seem  that  the  contention  of  the  plaintiff  that 
that  he  should  be  allowed,  as  a  matter  of  right,  access  to  the 
depot  grounds  and  trains  of  the  defendant  railroad  companies 
to  ply  his  business,  must  fail.  The  case  clearly  rules  the 
principle  that  a  railroad  company  has  the  right  to  exclude 
from  its  premises  persons  going  thereon  for  the  purpose  of 
transacting  private  business,  and  a  second  proposition  is 
equally  as  clearly  stated  to  be  that  the  privilege  of  doing  so 
may  be  granted  to  one  and  refused  to  another  without  viola- 
ting any  principle  of  law  which  governs  the  conduct  of  car- 
riers, and  regulates  their  duty  to  the  public.     Counsel  for 
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permits  the  cab  company  to  have  an  office  in  the  baggage 
room  of  the  passenger  station,  and  the  agents  of  such  com- 
pany are  allowed  access  to  the   passenger  station  to  solicit 
patronage  for  the  delivery   of  baggage ;    that   it  is  allowed 
storage  in  the  baggage  room  for  the  baggage  of  its  customers 
hours  in  advance  of  the  departure  of  outgoing  trains,  and 
transacts  its  business  in  the  baggage  room;  that  said  com- 
pany is  also  permitted  to  use  railroad  checks,  by  which  it  is 
enabled  to  furnish  to  its  customers,  at  their  homes,  railroad 
checks  for  baggage  to  the  points  of  destination.     It  is  further 
alleged  that  the  baggage  master  in  charge  of  the  baggage 
room  is  a  stockholder  and  officer  in  the  Atlanta  Baggage  & 
Cab  Company.     The  petitioner,  Kates,  further  avers  that  he 
has  been  engaged  in  the  baggage  delivery  and  express  busi- 
ness for  a  number  of  years  in  the  city  of  Atlanta,  and  is  a 
competitor  with  the  Atlanta  Baggage  &  Cab  Company  for 
the  transportation  of  the  baggage  of  the  passengers  to  and 
from  the  Union  Passenger  Station,  and  that  his  charges  for 
the  same  are  much  less  than  those  for  similar  services  per- 
formed by  the  Atlanta  Baggage  &  Cab  Company  ;  that  under 
the  contract  between  the  board  of  control  and  the  Atlanta 
Baggage  &  Cab  Company  he  is  excluded  from  entering  the 
baggage  room  or  passenger  station  in  the  conduct  of  his  bus- 
iness, and  is  denied  the  privilege  of  having  an  office  for  the 
transaction  of  his  business  in  the  passenger  station,  and  is 
not  only  refused  permission  to  enter  the  baggage  room,  but 
he    is  compelled    to    wait    until  all  trunks  handled  by  the 
Atlanta  Baggage  &  Cab  Company  are  taken  out  before  he 
can  obtain  possession  of  the  baggage  of  his  customers ;  that 
the  officers    in  the  baggage  room  manifest  a  spirit  of  vin- 
dictiveness  towards  him,  are  discourteous,  and  by  improper 
treatment   they  are  attempting  to  drive  him  out  of  the  busi- 
ness, in  order  to  secure  a  monopoly  of  the  baggage  business 
in  the  city  of  Atlanta ;  that  none  of  the  privileges  granted  to 
the  cab  company  are  allowed  to  the  plaintiff,    but    all   are 
refused  to  him  ;  that,  by  reason  of  the  privileges  so  granted, 
the  cab  company  has  been  enabled  to  have  a  monopoly  of 
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by  neither  affecting  the  efficiency  of  the  other,  it  was  per- 
fectly competent  for  the  American  Telegraph  Company,  not- 
withstanding the  exclusive  contract,  to  appropriate  such 
portion  of  this  right  of  way  as  was  necessary  for  its  use.  The 
exercise  of  the  right  of  eminent  domain  is  not  restricted  to  the 
condemnation  of  the  property  of  private  individuals,  but  it 
extends  also  to  the  condemnation  and  use  of  property  held  by 
other  corporations  of  a  public  character,  where  it  can  be  done 
without  detriment  to  the  rights  of  use  of  the  first  taker. 
Lewis,  Em.  Dom.  §  265 ;  City  Council  of  Augusta  v,  Georgia 
Railroad  &  Banking  Co.,  98  Ga.  164,  26  S.  E.  499. 

In  the  case  at  bar  it  must  be  conceded  that  the  Union 
Passenger  Station  belongs  to  the  railroad  companies,  and 
not  to  the  public  at  large.  It  is  perfectly  true  that  the  use 
which  such  ownership  carries  is  a  public  use ; 
that  is  to  facilitate  and  expedite  the  duties  SSSaoanim 
which  their  charters  and  the  law  impose  on  the 
owners.  It  would,  then,  follow  that  no  orderly  person 
entitled  to  be  transported  on  a  train  leaving  the  station  could 
lawfully  be  excluded  from  entering  it  for  that  purpose.  But 
because  the  use  by  the  owner  is  for  the  purpose  of  the  public 
no  reason  is  afforded  why,  as  a  matter  of  right,  an  individual 
might  occupy  it  to  transact  his  private  business.  The  plain- 
tiff in  error  is  not  a  corporation  created  for  public  purposes 
and  owes  no  duty  to  the  public  in  any  public  capacity,  and 
he  could  acquire  against  the  railroad  companies  no  right  of 
use  of  their  property;  and  such  use,  if  any  be  obtained, 
must  depend  upon  the  favor  of  the  owner  or  arise  by  contract. 
The  railroad  companies  must  have  a  discretion  in  the  man- 
agement of  the  property  used  by  them.  See  Audenried  z/. 
Railroad  Co.,  68  Pa.  St.  370.  We  are  not  unmindful  of  the 
fact  that  it  has  been  ruled  in  a  number  of  adjudicated  cases 
that  the  law  does  not  permit  undue  or  unreasonable  prefer- 
ences to  be  given  in  the  right  to  be  admitted  upon  railroad 
grounds  among  those  who  conduct  themselves  in  an  orderly 
manner,  nor  will  exclusive  privileges  be  allowed  to  some  in 
plying  their  business  which  are  denied  to  others.     To  sus- 
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the  passenger  station  for  the  purpose  of  soliciting  baggage. 
The  nature  of  this  business  requires  that  it  should  be  exclu- 
sive. It  denies  that  the  cab  company  has  free  access  to  the 
baggage  room,  and  admits  that  the  plaintiff  is  excluded  from 
entering  the  baggage  room  or  depot  of  the  defendants  to  trans- 
act his  business.  It  admits  that  the  cab  company  is  allowed 
to  have  an  ofifice  in  the  baggage  room,  and  that  petitioner  has 
been  refused  an  office  in  the  depot  station ;  but  denies  the 
charge  that  he  has  been  compelled  to  wait  until  all  trunks 
handled  by  the  cab  company  have  been  taken  out.  It  avers 
that  the  baggage  is  delivered  promptly,  and  iii  the  order  in 
which  the  same  is  called  for,  and  that  no  partiality  or  pref- 
erence has  been  shown  either  in  the  receipt  or  delivery  of 
baggage  at  the  station.  It  also  denies  that  any  illegal  priv- 
ileges have  been  granted  to  the  cab  company,  or  that  any 
injustice  or  unfairness  is  done  petitioner.  It  admits  that  the 
baggage  master  is  a  stockholder  in  the  cab  company,  but  avers 
that  he  has  nothing  whatever  to  do  with  the  business  of  that 
company,  and  also  denies  any  discrimination  against  the  peti- 
tioner by  the  baggage  master.  It  is  further  averred  that  it  is 
absolutely  necessary,  in  order  to  accommodate  the  public,  to 
have  an  arrangement  to  care  for  the  baggage  of  passengers, 
and  that  to  accommodate  the  traveling  public  as  to  the  deliv- 
ery of  its  baggage  it  is  necessary  to  have  some  one  to  meet 
incoming  trains,  and  furnish  such  passengers  as  desire  them 
receipts  for  their  baggage.  Defendants  therefore  furnished  the 
cab  company  with  an  office.  The  passenger  station  is  small, 
the  railroads  are  crowded  for  room,  and  it  would  be  impossi- 
ble to  furnish  petitioner  or  any  other  company  a  room  in  the 
building  in  which  they  could  carry  on  its  business.  The 
right  to  occupy  an  ofi&ce  in  its  depot  and  the  right  to  send 
agents  on  its  trains  are  the  only  exclusive  rights  and  priv- 
ileges granted  to  the  cab  company.  In  all  other  particulars 
the  petitioner  has  every  privilege  and  right  that  the  cab  com- 
pany has;  and,  while  the  privileges  given  to  the  latter 
company  are  exclusive  in  their  character,  they  are  essentially 
necessary  to  the   proper  discharge   of  the  business  of  the 
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defendants  as  carriers.  It  denies  that  petitioner  has  ever 
been  hindered  in  his  business  by  them,  and  avers  that  the 
servants  of  the  defendants  have  been  instructed  to  deliver 
baggage  to  the  plaintiff  as  quickly  as  possible;  and,  while 
the  plaintiff  is  not  allowed  to  solicit  baggage  on  the  trains  or 
inside  the  car  shed,  he  has  every  access  to  the  station  for  the 
presentation  of  both  checks  and  baggage.  It  admits  that 
the  cab  company  is  allowed  to  check  trunks  from  residences 
to  points  of  destination,  after  inspection  of  the  passenger's 
ticket.  The  pleadings  are  voluminous,  and  contain  many 
other  allegations  and  averments. 

On  the  hearing  the  evidence  for  the  petitioner  tended  to 
show  the  facts  alleged  to  be  true  in  the  petition.  That  of  the 
defendants  tended  to  rebut  all  the  particular  facts  which  were 
not  admitted  by  the  answer.  As  a  part  of  his  evidence,  the 
petitioner  introduced  a  contract  executed  November  25, 1891, 
by  the  board  of  control  and  the  Ballard  Transfer  Company, 
by  which  it  was  provided  that  the  latter  company  should  have 
the  exclusive  control  of  checking  baggage  from  all  parts  of 
the  city  of  Atlanta  into  and  from  the  baggage  room  of  the 
depot ;  that  the  transfer  company  should  be  allowed  an  ofifice 
for  the  conduct  of  its  business  in  the  baggage  room  at  the 
station,  to  be  fitted  up  at  the  expense  of  the  transfer  com- 
pany; that  the  railroad  companies  should  employ  their  own 
baggage  master  and  help  for  handling  baggage  between  the 
room  and  the  trains,  and  the  transfer  company  should  handle 
baggage  from  the  room  to  all  points  in  the  city,  and  deliver 
baggage  from  points  in  the  city  to  the  baggage  room;  that 
the  transfer  company  should  be  allowed  the  privilege  of  send- 
ing agents  ffee  of  charge  on  such  trains  as  it  would  select  for 
the  purpose  of  soliciting  the  carriage  of  baggage  to  points  in 
the  city  before  the  arrival  of  trains.  The  transfer  company 
on  its  part  agreed  to  furnish  first-class  baggage  service,  and 
pay  to  the  railroad  companies  the  sum  of  $300  for  the  privi- 
leges enumerated.  It  was  also  agreed  that  the  transfer  com- 
pany should  execute  and  deliver  a  bond  in  the  sum  of  $5,000, 
16  (N  s)  A  &  E  R  Cas— 10 
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defendant,  as  a  passenger,  to  be  transported  as  his  baggage  on  one 
of  its  passenger  trains,  held,  that  upon  the  evidence  the  question  of 
the  delivery  of  the  trunk  was  one  for  the  jury. 

Baggage — Liability  to  Employer  of  Commercial  Traveler — Suffi- 
ciency of  Evidence. — Also,  assuming  that  the  trunk  had  been  deliv- 
ered to  the  defendant,  neither  upon  the  admitted  manner  of  doing 
business  between  the  plaintiffs  and  defendant  nor  upon  any  general 
custom  of  which  the  courts  can  take  judicial  notice  was  there  evi- 
dence sufficient  to  justify  the  court  in  holding  that  the  defendant 
had  undertaken  to  carry  merchandise  belonging  to  the  plaintiff  as 
the  baggage  of  their  traveling  salesman. 

Same— Same — Customs— Judicial  Notice.* — While  courts  will  take 
judicial  notice  of  the  fact  that  it  is  the  general  custom  of  common 
carriers  by  railroad  to  carry  sample  trunks  and  their  contents,  con- 
sisting of  merchandise,  as  the  baggage  of  commercial  travellers, 
which  belong,  not  to  the  passenger,  but  to  his  employer,  yet  they 
will  not  take  judicial  notice  of  th%  conditions  or  limitations  under 
which  this  is  done. 

(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  Ramsey  county  district  court. 
/Reversed. 

C.  Wellington  J  for  appellant. 
B,  H,  Schriber^  for  respondents. 

Mitchell,  J.  Plaintiffs  brought  this  action  to  recover 
the  value  of  a  sample  trunk  and  contents  alleged  to  have 
been  delivered  to  the  defendant  as  a  common  carrier  to  be 
casestated  transported  on  one  of  its  passenger  trains  as 

the  baggage  of  one  of  their  traveling  salesmen, 
and  lost  through  its  negligence.  The  following  facts  are 
admitted  by  the  pleadings :  Plaintiffs  are  a  manufacturing 
and  jobbing  firm  engaged  in  the  business  of  manufacturing 
and  selling  at  wholesale  furs  and  other  merchandise ;  that 
for  more  than  five  years  they  had  been  employing  traveling 
salesmen ,  who  were  accustomed  to  travel  over  defendant's 
road  for  the  purpose  of  selling  plaintiffs'  goods ;  that  during 
that  time  it  has   been  their  custom  to  buy  from  defendant 

*As  to  judicial  notice  of  matters  relating  to  railways,  see  gener- 
ally Knowlton  v.  New  York,  N.  H.  &  H.  R.  Co.  post^  and  extensive 
note. 
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1,000-mile  tickets  for  the  use  of  these  salesmen,  and  to  sup- 
ply these  salesmen  with  ''sample  trunks,*'  filled  with  samples 
of  their  goods,  for  their  use  in  making  sales;  that  this  cus- 
tom was  known  to  the  defendant,  and  that  during  all  that 
time  it  had  been  the  custom  of  the  defendant  to  permit  these 
salesmen  to  carry  these  trunks,  packed  with  this  merchan- 
dise, on  its  regular  passenger  trains,  and  to  check  them  as 
baggage,  and  carry  them  for  the  salesmen,  to  the  weight  of 
150  pounds,  gratuitously,  in  connection  with  the  mileage 
ticket  or  passenger  fare  paid  by  each  of  the  salesmen,  and  to 
charge  additional  compensation  for  all  weight  in  excess  of 
150  pounds ;  and  for  the  purpose  of  paying  the  * 'excess  bag- 
gage*' charges  the  plaintiffs  have  been  accustomed  to  buy  of 
the  defendant  what  are  known  as  "excess  baggage  tickets," 
which  permitted  the  salesmen  to  carry  these  sample  trunks 
and  contents  on  passenger  trains  as  excess  baggage.  It  also 
appears  from  the  evidence  that  one  of  plaintiffs'  salesmen, 
Roeller  by  name,  was  supplied  by  them  with  one  of  these 
1,000-mile  tickets  and  one  of  these  "excess  baggage"  tickets. 
Whether  these  tickets  were  purchased  from  the  defendant  by 
the  plaintiffs  in  person  or  by  Roeller  himself  with  money 
furnished  by  them  does  not  distinctly  appear,  and  is,  as  we 
think,  immaterial.  Suffice  it  to  say  that  both  tickets  pro- 
vided that  they  could  be  used  only  by  Roeller,  and  did  not 
state  for  whom,  if  any  one,  he  was  traveling.  Supplied  with 
these  tickets  and  four  sample  trunks  filled  with  furs,  the 
property  of  the  plaintiffs,  Roeller  started  out  on  one  of  his 
trips.  Being  at  Wahpeton,  and  being  about  to  go  thence  to 
Morris  as  a  passenger  on  defendant's  road,  he  sent  the 
trunks,  by  an  expressman,  to  defendant's  passenger  station, 
for  the  purpose  of  taking  them  with  him  as  baggage  on  one 
of  defendant's  passenger  trains.  This  was  about  10  o'clock 
in  the  evening,  and,  consequently,  after  dark.  The  express- 
man unloaded  them  on  the  west  end  of  the  platform,  as 
shown  by  the  diagram  of  the  station  attached  to  the  paper 
book.  He  looked  for  a  truck  to  wheel  them  around  to  the 
south  side  of  the  platform,  which  would  be  next  the  track  on 
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which  the  train  would  come  in,  and  in  front  of  the  station 
house,  and  opposite  a  bay  window  in  which  the  station  agent 
was  at  work.  Not  finding  the  truck,  he  went  into  the  sta- 
tion, and  inquired  of  the  agent  where  it  was.  According 
to  the  expressman's  statement,  on  being  told  by  the  agent 
that  it  must  be  somewhere  around,  he  went  out,  and  searched 
for  it  again,  and,  not  finding  it,  returned  to  the  station 
house,  and  so  informed  the  agent,  and  told  him  ** there  were 
four  trunks  out  there,'*  and  then  went  away.  The  testimony 
of  the  agent  is  that  the  expressman  told  him  that  there  were 
four  trunks  **on  the  side  platform";  that  he  looked  out  of  the 
window,  and  saw  five  trunks  on  the  side  (south)  platform. 
There  was  considerable  conflicting  evidence  as  to  what  was 
the  usual  and  proper  place  for  the  delivery  of  baggage  to  the 
defendant;  that  on  part  of  the  defendant  tending  to  show 
that  it  was  the  south  side  of  the  platform,  and  that  baggage 
was  never  delivered  to  or  received  by  it  on  the  west  end ; 
while  that  on  part  of  the  plaintiffs  tended  to  prove  that  it  was 
not  infrequently  delivered  and  received  at  the  west  end, 
where  the  expressman  left  the  tfunks  in  question.  Shortly 
after  the  trunks  had  been  brought  down  to  the  station,  Roel- 
ler  arrived,  and  informed  the  station  agent  that  he  had  four 
trunks  there,  which  he  wanted  checked  to  Morris,  and  at  the 
same  time  produced  his  *' 1,000-mile"  and  * 'excess  baggage" 
tickets.  The  agent  having  inquired  as  to  the  weight  of  the 
trunks,  and  being  informed  that  it  was  800  pounds,  prepared 
the  checks,  and  then  he  and  Roeller  went  out  to  find  the 
trunks,  and,  after  looking  around  for  them,  finally  found 
three  of  them  where  the  expressman  had  left  them,  but  the 
fourth  one,  containing  about  $1,000  worth  of  valuable  furs, 
was  missing.  It  was  afterwards  discovered  that  it  had  been 
stolen,  and  rifled  of  its  contents.  This  is  the  trunk  for  which 
a  recovery  is  sought  in  this  action.  There  was  no  evidence 
that  the  station  agent  had  any  notice  or  knowledge  to  whom 
the  trunks  or  contents  belonged,  or  that  they  all  belonged  to 
the  same  person,  or  what  the  contents  were,  or  that  he  ever 
saw  any  of  the  trunks,  or  that  he  had  notice  that  Roeller  was 
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a  commercial  traveler,  or  that  he  was  in  the  employment  of 
the  plaintiffs,  at  least  until  after  Roeller  came  in  person 
to  the  station,  and  requested  to  have  the  trunks  checked, 
which  was  after  the  trunk  was  stolen.  It  appears  from  the 
evidence  that  the  sale  of  these  1 ,000-mile  and  excess -baggage 
tickets  by  the  defendant  is  not  limited  to  commercial  travel- 
ers, but  that  they  are  sold  to  and  can  be  used  by  any  one 
who  may  wish  to  buy  them.  Upon  this  state  of  the  evidence 
both  parties  requested  a  directed  verdict  in  their  favor.  The 
court  refused  the  request  of  the  defendant,  and  granted  that 
of  the  plaintiffs,  and  directed  a  verdict  in  their  favor  for  the 
amount  claimed.  After  verdict,  the  defendant  moved  for 
judgment  notwithstanding  the  verdict,  or  for  a  new  trial,  both 
of  which  the  court  refused  to  grant. 

1.  We  are  clearly  of  opinion  that  upon  the  evidence  it  was 
a  question  for  the  jury  as  to  whether  the  lost  ^  .  „ 

^  J       ^  Paasenjrar'B  Baff- 

trunk  was  delivered  to  the  defendant ;  and  for  gSSSe^SSlSSra 
that   reason,    if   no   other,   the  court   erred  in    **''^^**^* 
directing  a  verdict. 

2.  The  common-law  rule  is  that,  when  a  common  carrier 
contracts,  either  expressly  or  impliedly,  for  the  carriage  of  a 
passenger,  the  carriage  of  his  reasonable  and  ordinary  per- 
sonal baggage  is  also  undertaken  as  incidental 

to  the  principal  contract,  and  as  equally  obliga-  oVgomSS!^®' 
tory  on  the  carrier.     This  undertaking  only  ex-  SSSfSl^?' 
tends  to  such  articles  of  personal  convenience 
or  necessity  as  are  usually  carried  by  passengers  for  their  per- 
sonal use,  and  not  to  merchandise  or  other  valuables,  although 
carried  in  the  trunks  of  passengers,  which  are  not  designed  for 
any  such  use,  but  for  other  purposes ,  such  as  a  sale  and  the  like. 
But  it  is  equally  true  that  it  is  competent  for  a  carrier  to  con- 
tract to  carry  as  the  baggage  of  the  passenger  merchandise  or 
other  property  which  is  not  designed  for  the  personal  use  of, 
or  property  not  belonging  to,  the  passenger,  and,  if  it  does 
so,  it  will  be  liable  for  it  as  a  common  carriei ;  and  if,  as  in 
the  present  case,  the  property  does  not  belong  to  the  passen- 
ger, the  owner  may,  in  case  of  its  loss,  maintain  an  action  for 
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its  value.  Such  a  contract  may  be  either  express  or  implied. 
It  may  be  implied  from  the  general  custom  of  the  carrier  in 
its  manner  of  conducting  business  with  the  public,  or  from  a 
particular  custom  or  manner  of  doing  business  with  a  partic- 
ular person.  In  the  present  case  the  custom  or  manner  of 
doing  business  between  the  plaintiffs  and  the  defendant  al- 
leged in  the  complaint  does  not  go  far  enough  to  charge  the 
defendant  with  liability.  For  example,  it  is  not  averred  that 
it  was  the  custom  of  the  defendant  to  permit  the  transporta- 
tion of  plaintiffs*  sample  trunks  as  baggage  on  its  trains 
without  being  informed  or  having  knowledge  that  they  be- 
longed to  the  plaintiffs,  or  without  being  advised  as  to  the 
character  or  value  of  their  contents.  In  short,  the  custom 
pleaded  does  not  cover  all  the  facts  of  the  case.  The  same 
would  be  true  of  any  general  custom  of  which  courts  would 
take  judicial  notice.  It  is  a  matter  of  general  knowledge  (ex- 
cept with  some  courts  )  that  it  is  the  general  custom  of  rail- 
road companies  to  carry  on  their  passenger  trains,  as  the 
baggage  of  commercial  travelers,  trunks  which, to  the  knowl- 
edge of  the  carrier,  contain  merchandise  belonging  not  to 
the  passenger  but  to  his  employer.  Of  this  custom,  to  this 
extent,  we  would  unhesitatingly  take  judicial  notice.  To  hold 
otherwise  would  be  to  stultify  ourselves.  But  we  would  not 
be  justified  in  taking  judicial  notice  of  the  conditions  or  lim- 
itations under  which  such  trunks  are  thus  received  and 
same-Same-  transported  as  baggage.  We  are  therefore  of 
ciai  Notice.  Opinion    that    there    was   no  evidence    which 

justified  the  court  in  holding,  as  a  matter  of  law,  that  the  de- 
fendant undertook  to  carry  as  the  baggage  of  Roeller  mer- 
chandise belonging  to  the  plaintiffs.  It  appeared  from  the 
evidence  that  Roeller's  **excess  baggage'*  ticket  contained  a 
stipulation  upon  his  part  that  it  was  purchased  by  him  upon 
his  express  declaration  that  the  value  of  the  baggage  trans- 
ported upon  the  same  does  not  exceed  $250.  We  are  requested 
to  determine  the  validity  of  this  stipulation  as  a  limitation 
upon  the  amount,  if  anything,  which  plaintiffs  may  recover. 
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As  this  question  was  not  litigated  in  the  court  below,  and  as 
the  determination  of  it  may  depend  on  facts  not  before  the 
court,  we  must  decline  to  express  any  opinion  upon  it  at  this 
time.  We  are  satisfied  that  under  the  rule  adopted  in  Cruik- 
shank  v.  Insurance  Co.  (Minn.  )  77  N.  W.  958.  this  is  not  a 
case  where  judgment  should  be  ordered  for  the  defendant^ 
but  one  which  should  be  remanded  for  a  new  trial.  Order 
reversed,"  and  a  new  trial  granted. 

The  case  having  been  submitted  before  Brown,  J.,  took 
his  seat,  he  took  no  part. 

Canty,  J.  I  concur  in  that  part  of  the  foregoing  opinion 
which  holds  that  it  was  a  question  for  the  jury  whether  or 
not  the  trunks  in  question  were  ever  delivered  to  the  station 
agent,  and  therefore  the  trial  court  erred  in  ordering  a  verdict 
for  plaintiff.  It  was  a  question  for  the  jury  whether  or  not 
the  minds  of  the  expressman  and  the  agent  ever  met  on  the 
proposition  that  the  trunks  were  being  delivered  to  the  rail- 
road company,  or  that  the  expressman  suflBciently  identified 
the  particular  trunks  so  that  the  agent  should  have  known 
which  ones  they  were.  I  concur  also  in  that  part  of  the  opin- 
ion which  holds  that  the  court  should  take  judicial  notice  of 
the  general  custom  of  railroad  companies  to  carry  on  their 
passenger  trains,  as  the  baggage  of  commercial  travelers* 
sample  cases,  which  contain  the  merchandise  of  their  em- 
ployers, carried  from  place  to  place  with  the  traveling  man 
for  the  purpose  of  being  used  as  samples  in  making  sales  by 
him  for  his  employer.  But  I  cannot  concur  in  the  proposi- 
tion assumed  in  the  opinion  that  we  must  presume  that  there 
are  conditions  or  limitations  attached  to  this  custom  which 
prevent  it  from  having  any  effect  as  applied  to  this  case.  If 
the  conditions  and  limitations  referred  to  are  a  part  of  the 
general  custom,  we  should  take  judicial  notice  of  them  also. 
If  they  are  not  a  part  of  such  general  custom,  but  are  restric- 
tions placed  on  the  general  custom  by  the  particular  railroad 
company,  then  the  burden  was  on  it  to  plead  and  prove  the 

16  (N  s)  A  &  B  R  Caa— 11 
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particular  limitation  or  condition  so  placed  by  it  on  the  car- 
rying of  sample  cases.  The  fact  that  the  station  agent  did 
not  know  that  the  trunks  presented  were  sample  cases  con  - 
taining  valuable  samples  is  immaterial.  It  is  enough  that 
he  knew  that  in  the  course  of  business  such  sample  cases 
were  likely  to  be  presented  by  a  traveling  man  at  any  time. 


Burr 

V. 

Pennsylvania  R.  Co. 

{Supreme  Court  of  New  Jersey^  Nov,  /j,  iSgg.) 

Contributory  Negligence— Leaving  Seat.* — It  is  not  negligence 
per  se  in  a  passenger  in  a  railroad  car  to  leave  his  seat  and  pass  to 
another  part  of  the  car. 

Same  -Same. — If  it  appears  that  the  passenger  incurs  additional 
risk  of  injury  by  leaving  his  seat,  or  if  he  selects  a  time  for  doing 
so  when  there  is  necessarily  increased  violence  in  the  movement  of 
the  car,  then  he  is  under  a  duty  to  use  such  care  for  his  safety  as  a 
prudent  person  would  under  the  circumstances,  and  failure  to  do  so 
would  charge  him  with  contributory  negligence. 

Negligence — Lurching  of  Car— Burden  of  Proof. — If  there  are  no 
more  violence  and  lurching  than  ordinarily  attend  the  starting  of 
a  railroad  train,  the  jury  cannot  draw  from  them  the  inference  that 
the  company  was  negligent ;  but,  when  extraordinary  violence  is 
shown,  then  the  company  is  called  upon  to  show  that  due  care  was 
used  to  prevent  it. 

(Syllabus  by  the  Court.) 

Rule  to  show  why  verdict  for  plaintiff  should  not  be  set 
aside.     Discharj;rcd, 

Argued  June  term,  1899,  before  the  Chief  Justice,  and 
Van  Syckel,  Garrison,  and  Lippincott,  JJ. 

Mar  A'  R.  Sooy,  for  plaintiff. 

.-/.  //.  Sirofiii  and  y.  H,  Gaskell^  for  defendant. 

•See  Lane  r.  SjKJkane  Falls  A  N.  Ry.  Co.  (Wash.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  43b,  and  no/r,  p.  458. 
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Van  Syckel,  J.  This  action  was  brought  to  recover  com- 
pensation for  injuries  sustained  by  the  plaintiff  while  a 
passenger  on  a  train  of  the  defendant  company,  by  being 
thrown  down,  as  is  alleged,  by  the  motion  of  the  train  in 
starting  from  the  station  at  Barnegat  Pier,  while  she  was  in 
the  act  of  changing  her  seat  from  one  side  of  the  car  to  the 
other  for  the  purpose  of  looking  out  of  the  window.  In  the 
trial  court  the  plaintiff  recovered  a  verdict  for  $7,208.  A 
rule  to  show  cause  was  granted  why  the  verdict  should  not 
be  set  aside.  The  reasons  relied  upon  by  the  defendant 
company  to  make  the  rule  absolute,  so  far  as  they  are 
deemed  material,  will  be  considered. 

The  first  reason  relied  upon  is  that  there  was  no  evidence 
from  which  the  jury  could  be  permitted  to  find  any  negli- 
gence on  the  part  of  the  company.  The  evidence  on  the 
part  of  the  plaintiff  was  that  her  fall  was  caused  by  a  very 
violent  and  unusual  lurch  of  the  car  backward  and  forward. 
Some  of  the  trainmen  testified  that  there  was  no  unusual 
movement  of  the  car.  It  was  therefore  properly  left  to  the 
jury  to  settle  this  question  of  fact. 

The  second  reason  presented  is  that  the  court  erred  in 
leaving  it  to  the  jury  to  find  whether  the  defendant  owed 
any  duty,  and,  if  so,  what  duty,  to  the  plaintiff.  What  the 
court  said  in  that  part  of  the  charge  was  not  unfavorable  to 
the  defendant,  and  could  not  have  misled  the  jury,  because 
the  court  charged  expressly  that  it  was  for  the  plaintiff  to 
prove  by  a  preponderance  of  evidence  that  what  happened 
on  that  occasion  was  something  out  of  the  ordinary ;  that,  if 
the  jury  failed  to  find  that  the  fact  was  that  something  extra- 
ordinary occurred  to  injure  the  plaintiff,  then  the  plaintiff 
had  no  case,  and  the  verdict  should  be  for  defendant.  The 
charge  in  substance,  was  that,  if  there  were  no  more  violence 
and  lurching  than  ordinarily  attend  the  starting  of  a  train, 
the  jury  could  not  draw  from  it  any  inference  that  the  com- 
pany had  been  guilty  of  negligence;  that  it  was  not  until 
extraordinary  lurching  and  violence  were  shown  that  negli- 
gence could  be  presumed,  and  the  defendant  be  called  upon 
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to  show  due  care  to  prevent  it.  Taking  the  entire  charge,  we 
think  that  no  injustice  in  this  respect  was  done  to  the  defend- 
ant. 

The  third  reason  is  that  the  plaintiff  was  guilty  of  con  - 
tributory  negligence ;  and  this  involves  the  question  whether 
it  was  negligence  per  se  in  the  plaintiff  to  leave  her  seat,  and 

cross  over  to  the  other  side  of  the  car.      The 
wiSSS^^        proposition  that  no  liability  attaches  to  the  com  - 

pany  for  injury  received  by  a  passenger  while 
changing  his  seat,  or  walking  in  the  car,  is  without  reason 
or  authority  to  support  it.  Passenger  cars  are  equipped 
with  water-coolers,  with  water-closets  for  the  convenience  of 
passengers,  and  with  windows  specially  adapted  to  view  the 
country  through  which  the  train  passes.  Beautiful  scenery 
is  much  relied  upon  to  attract  business  to  railroads.  To 
say  that  the  passenger  cannot  rightfully  change  his  seat 
during  his  trip  is  to  affirm  that  the  company  may  invite 
passengers  to  do  so  for  various  purposes,  without  any  legal 
liability  for  the  injury  which  it  may  inflict  upon  them  by  its 
carelessness.  In  Sturdivant  v.  Railway  Co.  (Tex.  Civ. 
App.)  27  S.  W.  170,  the  court  ruled  that,  while  a  passenger 
must  not  unnecessarily  expose  himself  to  risk  and  danger 
Bame-same         while  ou  a  train,  yet  he  cannot   be   expected 

constantly  to  remain  in  his  seat.  The  same 
view  was  taken  by  the  Massachusetts  supreme  court  in 
Bardon  v.  Railroad  Co.,  121  Mass.  426,  where  the  court  says 
that,  where  a  passenger  leaves  his  seat  and  is  injured,  it  is  a 
question  for  the  jury  whether  he  was  in  the  exercise  of  reason- 
able care.  This  is  in  line  with  the  decision  of  the  court  of 
errors  and  appeals  in  this  state  in  Traction  Co.  v.  Thalheimer, 
59  N.  J.  Law,  474,  37  Atl.  132,  that  a  passenger  may 
leave  his  seat  in  a  trolly  car  while  it  is  in  motion,  and  walk 
towards  the  door,  for  the  purpose  of  being  ready  to  alight 
when  the  car  is  stopped.  See,  also,  2  Wood,  Ry.  Law,  p. 
1162.  The  court  properly  charged  the  jury  that  a  pas- 
senger who  changes  his  seat  assumes  the  duty  of  using 
reasonable    care   to    avoid    those   risks    which    he    incurs 
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by  changing  his  seat,  and,  if  there  was  increased  risk,  he 
must  use  such  reasonable  care  as  prudence  would  dictate  to 
protect  himself  from  injury  by  the  increased  danger. 

There  was  no  substantial  error  in  the  trial  of  the  cause, 
and  the  verdict  was  not  so  clearly  against  the  weight  of  evi- 
dence that  this  court  will  be  justified  in  interfering  with  the 
finding  of  the  jury  on  these  questions.  The 
jurj'  having  been  instructed  that  it  must  find  LurciSSofoar- 
for  the  defendant  unless  there  was  a  preponder- 
ance of  proof  that  there  was  extraordinary  violence  in  start- 
ing the  train,  it  must  be  presumed  that  the  jury  credited  the 
evidence  on  the  part  of  the  plaintiff  in  that  respect;  and,  no 
evidence  being  submitted  by  the  defendant  to  show  that  such 
violence  was  unavoidable  in  the  exercise  of  due  care  on  its 
part,  the  plaintiff  was  entitled  to  a  verdict. 

The  only  question  remaining  to  be  considered  is  whether 
the  damages  are  excessive.  The  plaintiff,  at  the  time  she 
received  her  injury,  was  48  years  old.  The  evidence  war- 
ranted the  jury  in  finding  that  she  was  receiving  a  salary  of 
$450  a  year  as  school  teacher;  that  she  was  subject  to  con- 
siderable expense  for  medical  attendance  and  nursing;  that 
she  was  enduring  much  physical  and  mental  suffering  by  rea- 
son of  the  injury;  that  she  was  confined  to  her  bed,  and 
unable  to  sit  up,  from  August  20,  1897,  to  .the  latter  part  of 
November,  1897,  in  a  very  closely  confined  and  uncomforta- 
ble position ;  that  she  was  unable  to  leave  her  room  until  the 
following  February ;  that  she  is  still  obliged  to  go  on  crutches, 
suffers  pain,  and  is  probably  permanently  disabled,  so  that 
she  may  never  be  able  to  teach  in  school  again.  Although 
the  verdict  is  large,  it  cannot  be  said  that  the  damages  are  so 
excessive  as  to  indicate  that  the  jury  was  influenced  by  any 
undue  bias  or  prejudice.  The  rule  to  show  cause  should  be 
discharged. 
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Norfolk  &  W.  Ry.  Co. 

V. 

Reeves  <?/  al. 

{Supreme  Court  of  Appeals  of  Virginia^  June  pp,  i8g^,) 

Evidence. — It  is  error  to  admit  evidence  to  prove  damages  not 
claimed  in  the  declaration. 

Same. — Hearsay  evidence  is  not  admissible. 

Same — Market  Quotations.— In  an  action  for  negligence  in  the 
transportation  of  live  stock,  it  was  error  to  allow  plaintiff  to  testify 
as  to  what  his  cattle  would,  in  his  opinion,  have  brought  on  a  cer- 
tain market  day,  his  opinion  having  been  based  upon  the  quotations 
in  a  certain  newspaper  and  a  list  of  prices  furnished  him  by  com- 
mission merchants  unsupported  by  extensive  evidence. 

Carriers  of  Live  Stock— Presumption  of  Negligence— Instructions. 
•  -An  instruction  that  injury  to  live  stock,  in  the  custody  of  a  com- 
mon carrier  for  shipment,  raises  a  presumption  of  negligence  against 
the  carrier  should  have  been  qustlified  by  adding:  "Except  such 
injury  as  results  or  may  have  resulted  from  the  negligence  of  the 
shipper  or  the  inherent  vice  or  propensity  of  the  animal**  as  the 
shipper  loaded  and  tended  the  cattle  in  question  at  his  own  risk, 
and  the  evidence  tended  to  show  that  he  was  negligent  in  perform- 
ing this  work. 

Instructions.— It  is  error  to  amend  a  requested  instruction  by 
adding  a  clause  not  warranted  by  the  evidence. 

Limiting  Liability.* — A  carrier,  by  a  bill  of  lading  signed  by  the 
shipper,  may  limit  its  liability  to  the  results  of  negligence  on  its 
own  line  whether  the  shipment  be  intrastate  or  interstate. 

Notice  of  Claim. f— A  stipulation  in  a  bill  of  lading  that  the  shipper 
must  give  notice  of  a  claim  for  damages  within  a  certain  time  is 
not  binding,  unless,  in  the  absence  of  the  necessary  knowledge  on 
his  part,  the  necessary  information  to  enable  him  to  comply  with  it 
is  inserted  in  the  bill  of  lading. 

Error  by  defendant  to  Smyth  county  circuit  court.  Re- 
versed. 

♦See  extensive  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  187  et  seg. 
f  See  generally  note,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  863  et  seg. 
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Boiling  &  Kegley  and  W,  A,  Glasglow^  Jr,y  for  plaintiff 
in  error. 

Fudge  &  Bell  and  B,  F.  Buchanan  y  for  defendants  in 
error. 

Cardwell,  J.  Defendants  in  error,  trading  as  Reeves 
&  McNeil,  brought  their  action  in  the  circuit  court  of 
Smyth  county  against  the  Norfolk  &  Western  Railway 
Company  upon  five  several  and  separate  con-  ca«e  stated, 
tracts  or  bills  of  lading  for  the  carriage  of  live 
stock  from  Marion,  Va'.  Five  of  the  car  loads  of  stock 
were  consigned  to  the  shippers  themselves.  There  were  two 
car  loads  of  sheep  and  one  of  cattle  billed  for  Philadelphia, 
Pa. ;  one  of  cattle  billed  for  Lancaster  Pa. ;  and  another  of 
sheep  to  Norfolk,  Va.  The  sheep  and  cattle  so  shipped  were 
loaded  on  the  cars  at  Marion  late  in  the  evening  of  December 
24,  1897,  but  were  delayed  there  about  20  hours  owing  to  a 
wreck  on  the  road  of  the  defendant  company  at  Peek  Creek 
Mountain.  The  other  cattle  were  loaded  and  left  Marion  at 
3:38  p.  m.  January  4.  1898,  billed  to  A.  W.  McClure,  Media, 
Pa. 

For  each  car  load  of  sheep  or  cattle  the  defendant  company 
issued  its  bill  of  lading  signed  by  its  agent  at  Marion,  and 
by  T.  E.  Reeves  for  Reeves  &  McNeil,  the  shippers,  wherein, 
after  setting  out  the  rate  of  freight  to  be  paid  by  the  shippers, 
and  that  it  is  the  lower  published  tariff  rate  based  upon  the 
expressed  condition  that  the  carrier  assumes  liability  on 
the  said  live  stock  to  the  extent  only  of  the  following  agreed 
valuation,  upon  which  valuation  is  based  the  rate  for  the 
transportation  of  the  said  animals,  etc.,  the  following  pro- 
visions, among  others  not  necessary  to  be  specially  men- 
tioned, appear: 

**That  the  said  shipper  is  at  his  own  sole  risk  and  expense 
to  load  and  take  care  of  and  to  feed  and  water  said  stock 
whilst  being  transported,  whether  delayed  in  transit  or  other- 
wise, and  to  unload  the  same,  and  neither  said  carrier  or  any 
connecting  carrier,  is  to  be  under  any  liability  or  duty  with 
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reference  thereto,  except  in  the  actual  transportation  of  the 
same. 

"That  in  the  event  of  any  unusual  delay  or  detention  of 
said  live  stock,  caused  by  the  negligence  of  the  said  carrier, 
or  its  employees,  or  its  connecting  carriers  or  their  employees, 
or  otherwise,  the  said  shipper  agrees  to  accept  as  full  com- 
pensation for  all  loss  or  damage  sustained  thereby  the  amount 
actually  expended  by  said  shipper  in  the  purchase  of  food 
and  water  for  the  said  stock  while  so  detained.  That  no 
damage  which  may  accrue  to  the  said  shipper  under  this  con- 
tract shall  be  allowed  or  paid  by  the  said  carrier,  or  sued  for 
in  any  court  by  the  shipper,  unless  a  claim  for  such  damage 
shall  be  in  writing,  verified  by  the  affidavit  of  the  said 
shipper  or  his  agent,  and  delivered  to  the  freight  claim  agent 
of  the  said  carrier  at  his  office  within  five  days  from  the 
time  said  stock  is  removed  from  said  car  or  cars,  and  that, 
if  any  loss  or  damage  occur  upon  the  line  of  a  connecting 
carrier,  then  such  carrier  shall  not  be  liable  unless  a  claim 
shall  be  made  in  like  manner,  and  delivered  in  like  time,  to 
some  proper  officer  or  agent  of  the  carrier  on  whose  line  the 
loss  or  injury  occurs.  That  in  case  of  any  loss  or  damage 
whereby  any  legal  liability  or  responsibility  shall  or  may  be 
incurred  by  the  terras  of  this  contract  that  company  alone 
shall  be  held  responsible  therefor  in  whose  actual  custody 
the  live  stock  may  be  at  the  time  of  the  happening  of  such 
loss  or  damage. 

"And  I  do  hereby  acknowledge  that  I  had  the  option  of 
shipping  the  above  live  stock  at  a  higher  rate  of  freight, 
according  to  the  official  tariff,  classifications,  and  rules  of  the 
said  carrier  and  connecting  carriers,  and  thereby  receiv- 
ing the  security  of  the  liability  of  the  said  carrier  and  con- 
necting railroad  and  transportation  companies,  as  common 
carriers  of  the  said  live  stock  upon  their  respective  roads  and 
lines,  but  have  voluntarily  decided  to  ship  same,  under  this 
contract,  at  the  reduced  rate  of  freight  above  first  mentioned." 

By  another  clau.se  of  each  of  the  contracts,  an  agent  of  the 
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owners  and  shippers  was  to  ride  free,  and  to  be  with  the  train 
and  to  take  care  and  charge  of  the  cattle  and  sheep. 

The  grounds  upon   which  the  plaintiffs  claim  damages  of 
the  defendant  company   to  the  amount  of  $1,700,  as  alleged 
in  their  declaration,  as  to  four  of  the  car  loads,  are  that,  by 
reason  of  unnecessary  delay,  in  the  transportation  of  the  cat- 
tle and  sheep  by  the  defendant  company  for  the  space  of  24 
hours,  plaintiffs  were  prevented  from  selling  the  same  on  the 
Monday's  market,  in  the  cities  of  Philadelphia  and  Norfolk, 
following  the  date  of  the  delivery  of  the  stock  to  the  defend- 
ant company  for  transportation,  which  said  market  day  in 
said  cities   is   and  was  well  known ;  and  that  the  sheep  and 
cattle  shipped  to   Philadelphia  and  Norfolk  were  shipped  by 
plaintiffs   for  sale  on  the   Monday's  market  next  after  their 
shipment.     And   as  to  the  two  remaining  car  loads  of  cattle 
billed  to  Lancaster  and  Media,  Pa.,  respectively,  it  is  alleged 
that  the   defendant   company   did   not   deliver  the  cattle  to 
plaintiffs   at  Lancaster,  or  their  agent  at  Media,  within   a 
reasonable  time  and  in  a  safe  condition,  because  of  the  care- 
lessness, negligence,  and  default  of  the  defendant  company 
in  the  premises. 

At  the  trial  of  the  cause  the  jury  rendered  a  verdict  for  the 
plaintiff,  assessing  damages  to  the  amount  of  $706.50,  upon 
which  judgment  was  entered ;  whereupon  the  defendant 
company  obtained  from  this  court  a  writ  of  error  and  super- 
sedeas. 

The  first  assignment  of  error  is  that  the  circuit  court  erred 
in  overruling  the  objection  of  the  defendant  company  to  a 
question  asked  T.  E.  Reeves  of  the  firm  of  Reeves  &  Mc- 
Neil, plaintiffs,  when  on  examination  as  a  witness  in  his  own 
behalf,  and  in  permitting  the  witness  to  answer  the  question; 
the  question  being,  **What  extra  expense,  by  failing  to 
reach  the  market,  were  you  put  to?"  To  which  witness 
answered:  "Commissions,  $1  x)er  head,  my  railroad  fare  to 
Lancaster  from  Philadelphia,  and  two  or  three  days'  extra 
time." 
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The  damages  it  was  sought  to  prove  by  the  question  and 
Evidence.  auswer  weie  not   claimed   in   the  declaration  ; 

therefore   it  was  error  to  admit  this  evidence. 

The  next  error  assigned  is  that  the  circuit  court  erred  in 
overruling  the  motion  of  the  defendant  to  exclude  the  answer 
of  the  witness  Reeves  to  the  question  propounded  by  the 
plaintiffs  :  **What  did  you  get  for  the  cattle  which  you  sold 
in  Philadelphia?"  To  which  he  answered:  **Holmes  & 
Clark  sold  the  cattle  and  sheep  for  us,  and  I  got  $515  for  the 
cattle.  This  information  I  got  from  Holmes  &  Clark,  my 
commission  merchants.  I  know  nothing  further  about  it 
except  what  I  got  from  them.*' 

What  the  witness  received  for  the  cattle  sold  in  Philadel- 
phia was  a  matter  capable  of  direct  and  positive  proof.  It 
should  have  been  shown  by  a  witness  who  had  positive 
Q^^^  knowledge  of  the   transaction,  and  the  defense 

should  have  had  the  opportunity  to  cross-ex- 
amine such  witness.  The  answer  to  the  question  was  clearly 
hearsay,  and  should  have  been  excluded.  Railroad  Co.  v. 
Baugh  ,(Tex.  Civ.  App.)  42  S.  W.  245  ;  Hess  z;.  Railway 
Co.,  40  Mo.  App.  202. 

The  third  assignment  of  error  is  based  upon  the  action  of 
the  court  below  allowing  the  market  to  be  proved  by  the 
testimony  of  P.  G.  McNeil,  a  witness  in  his  own  behalf.  The 
witness,  after  having  said  that  the  sources  of  his  information 
as  to  what  the  cattle  would  have  brought  on  a  particular 
market  day  were  quotations  of  market  prices  in  Philadel- 
phia published  in  the  New  York  World  and  a  price  list 
received  by  him  from  a  certain  firm  of  commission  merchants ^ 
stated  what,  in  his  opinion,  his  cattle  would  have  brought 
had  there  been  no  delay  in  their  delivery  in  Philadelphia  for 
the  Monday's  market  next  following  their  shipment. 

In  Whelan  v.  Lynch,  60  N.  Y.  474,  it  was  held  that  a 
shipping  and  price  current  list  was  inadmissible  as  evidence 
without  some  proof  showing  how  or  in  what  manner  it  was 
made  up,  where  the  information  it  contained  was  obtained, 
or  whether  the  quotations  of  prices  made  were  derived  from 
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actual  sales,  or  otherwise.  Says  Miller,  J.:  It  is  not 
plain  how  a  newspaper,  containing  the  price  current  of  mer- 
chandise of  itself,  and  aside  from  any  explanation  as  to  the 
authority  from  which  it  is  obtained,  can  be  legitimate  evi- 
dence of  the  facts  stated.  The  accuracy  and  correctness  of 
such  publication  depend  entirely  upon  the  sources  from  which 
the  information  is  derived.  Mere  quotations  from  other 
newspapers,  or  information  obtained  from  those  who  have 
not  the  means  of  procuring  it,  would  be  entitled  to  but  little, 
if  any,  weight.  The  credit  to  be  given  to  such  testimony 
must  be  governed  by  extrinsic  evidence,  and  cannot  be  deter- 
mined by  the  newspaper  itself,  without  some  proof  of  knowl- 
edge of  the  mode  in  which  the  lists  were  made  out.  As  there 
was  no  such  testimony,  the  evidence  was  entirely  incompe- 
tent, and  should  not  have  been  received. 

In  the  case  at  bar,  the  witness   was  permitted  to  testify  as 
to  what  his  cattle  would,  in  his  opinion,  have  brought  on  a 
certain  market  day,  based   upon  the  market  quotations  in  a 
certain  newspaper  and  a  list  of  prices  furnished 
him   by   commission  merchants,  when  neither    q5SSS?S»T^** 
the  newspaper  nor  the  price  current  would  have 
been  competent  evidence,    and  hence  the   statement  ol  the 
witness  based  upon  what  the  newspaper  and  the  price  current 
contained  was  all    the  more  hearsay,  and  should  have  been 
excluded. 

Exception  is  taken  to  the  action  of  the  court  below  in  giv- 
ing plaintiffs'  instruction  No.  1,  objected  to  by  the  defendant 
company,  and  in  amending  defendant's  instructions  Nos.  2. 
and  3,  and  refusing  to  give  defendant's  instructions  Nos.  5, 
6,  7,  and  8. 

Plaintiffs'  instruction  No.  1  told  the  jury  that  injury  to 
live  stock,  in  the  custody  of  a  common  carrier  for  shipment ,^ 
raises  a  presumption  of  negligence  against  the  carrier,  and 
the  burden  is  on  it  to  show  that  the  injury  arose  from  a  cause 
for  which  it  is  not  responsible. 

The  contract  between  the  parties  stipulated  that  the  ship- 
per was,  at  his  own  risk,  to  load  the  cattle  and  sheep  on  the 
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cars,  and  take  care  of  them,  etc.,  and  the  evidence  before 
the  jury  tended  to  show  that  the  cars  were  overloaded  and 

.     ^^,        the   stock    neglected   by  the    shippers   them- 

S^rNSSSSSe  selves  in  such  manner  as  would  cause  the 
-instruc  on*.  stock  to  shift  and  worry  in  the  cars,  to  get 
upon  and  trample  each  other.  Such  being  the  case,  we  are 
of  opinion  that  the  defendant  company  was  entitled  to  have 
the  instruction  qualified  by  adding  at  its  conclusion  the 
words :  **Except  such  injury  as  results  or  may  have  resulted 
from  the  negligence  of  the  shipper  or  the  inherent  vice  or 
propensity  of  the  animal.*' 

In  Hussey  v.  The  Saragossa,  3  Woods,  380,  Fed.  Cas.  No. 
6,949,  it  was  held  that,  when  the  damage  to  the  thing  ship- 
ped is  apparently  the  result  of  its  inherent  nature  or  inherent 
defects,  the  shipper  must  show  something  more  than  its 
damaged  condition  before  the  carrier  can  be  called  on  to 
explain.  He  must  show  some  injury  to  the  thing  shipped 
which  cannot  be  the  result  of  its  inherent  nature  or  defects, 
before  the  burden  is  cast  upon  the  carrier  to  show  that  he 
is  not  in  fault.  See,, also.  Smith  v.  Railway  Co.,  57  Law  T. 
(N.  S.)  813;  Elliott,  R.  R.  pp.  2345-2349;  Clarke  v.  Rail- 
road Co.,  67  Am.  Dec.  205;  Railroad  Co.  z/.  Raiordon,  119 
Pa.  St.  577,  13  Atl.  324. 

Defendant's  instructions  No.  2  as  asked  stated  the  prop- 
osition that  a  common  carrier  does  not  guaranty  the 
delivery  of  live  stock  upon  any  particular  market, — that  is, 
any  particular  market  day, — and  the  court  amended  it  by 

inserting  the  words,  ** unless  notified  that  the 

InBtructions.  ** 

shipment  was  made  for  that  market.*'  The 
declaration  does  not  allege  notice  to  the  defendant  company 
that  the  shipments  in  this  case  were  made  for  a  particular 
market,  and  there  was  no  evidence  tending  to  show  that  the 
defendant  company  had  any  such  notice.  The  instruction 
as  offered  should  have  been  given,  and  the  amendment 
thereto  was  error. 

Defendant's  instruction  No.  5,  refused,  is  as  follows: 
** The  court  further  instructs   the   jury   that,  if  they  believe 
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from  the  evidence  that  the  plaintiffs  in  this  case  entered  into 
a  written  contract  with  the  defendant  to  transport  said  stock 
in  question  (which  was  consigned  to  Media,  Lancaster, 
and  Philadelphia,  Pa.)  to  the  terminus  of  its  own  road,  and 
there  to  deliver  it  to  the  connecting  carrier,  and  that  it  was 
agreed  between  the  plaintiffs  and  said  defendant  in  said  con- 
tract, in  case  of  loss  and  damage,  whereby  any  legal  liability 
or  responsibility  should  or  might  be  incurred  by  the  terms 
of  said  contract,  that  that  company  alone  should  be  held 
responsible  therefor  in  whose  actual  custody  the  live  stock 
might  be  at  the  happening  of  such  loss  or  damage,  and  if 
the  jury  further  believe  from  the  evidence  that  the  northern 
terminal  of  the  defendant's  road  is  in  Hagerstown,  Md.,  and 
that  it  safely  and  in  a  reasonable  time  delivered  the  said 
stock  there  to  the  Cumberland  Valley  Railroad,  and  that  the 
damage,  if  any,  occurred  after  it  had  been  so  delivered  to 
the  connecting  carrier,  then  they  will  find  for  the  defenilant, 
unless  they  believe  from  the  evidence  that  the  plaintiffs  or 
their  agent  did  within  a  reasonable  time  after  said  delay  or 
damage,  if  any,  make  demands  upon  the  said  defendant  for 
satisfactory  proof  that  said  delay  or  damage  did  not  occur 
while  the  said  stock  was  in  its  possession. 

This  instruction  was  based  upon  the  contract,  in  writing, 
signed  by  the  parties,  and  governed  by  section  1295  of  the 
Code  of  Virginia,  which  provides:  **When  a  common  car- 
rier accepts  for  transportation  anything,  directed  to  a 
point  of  destination  beyond  the  terminus  of  his  own  line  or 
route,  he  shall  be  deemed  thereby  to  assume  an  obligation 
for  its  safe  carriage  to  such  point  of  destination,  unless,  at 
the  time  of  such  acceptance,  such  carrier  be  released  or 
exempted  from  such  liability  by  a  contract  in  writing  signed 
by  the  owner  or  his  agent ;  and,  although  there  be  such  con- 
tract in  writing,  if  such  thing  be  lost  or  injured,  such  com- 
mon carrier  shall  himself  be  liable  therefor,  unless,  within 
a  reasonable  time  after  demand  made,  he  shall  give  satis- 
factory proof  to  the  consignor  that  the  loss  or  injury  did  not 
occur  w^hile  the  thing  was  in  his  charge,*' 
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of  its  freight  claim  agent  to  whom  the  notice  was  to  be  given^ 
or  where  his  oflfice  is  located. 

In  the  case  of  Good  v.  Railroad  Co.  (Tex.  Sup.)  40  Am> 
&  Eng.  R.  Cas.  98,  11  S.  W.  854,  it  was  held  that,  if  a  car- 
rier sets  up  a  claim  to  notice  of  a  given  fact  as  a  consideration 
upon  which  its  liability  to  a  shipper  is  to  depend,  it-  is 
incumbent  upon  it,  when  the  notice  was  to  be  given  to  one 
of  its  ofl&cers  or  agents,  to  show  that  it  had  an  ofl&cer  or  agent 
at  or  near  the  place  where  the  notice  is  to  be  given. 

The  only  remaining  assignment  of  error  that  requires  our 
consideration  is  to  the  action  of  the  court  in  refusing  to  give 
defendant's  instruction  No.  7,  which  told  the  jury  that  news- 
papers and  letters  from  commission  merchants  and  statements 
made  therefrom,  based  upon  the  recollection  of  witnesses 
giving  the  prices  obtained  for  live  stock  on  the  Philadelphia 
markets  on  December  27,  1897,  are  not  evidence,  and  cannot 
be  received  as  such  to  show  the  prices  that  were  actually 
paid  for  the  same  on  that  day. 

Having  permitted,  as  we  have  seen,  the  witness  McNeil  to 
state  to  the  jury  what,  in  his  opinion,  based  upon  informa- 
tion obtained  from  newspapers  and  statements  from  commis- 
sion merchants,  he  would  have  obtained  for  his  cattle  on  the 
Philadelphia  market  the  Monday  next  succeeding  the 
shipment  of  the  cattle,  it  was  error  to  refuse  to  give  this 
instruction. 

As  the  judgment  in  this  case,  for  the  reasons  already  stated , 
must  be  reversed,  and  a  new  trial  granted,  other  questions 
which  properly  belong  to  the  assignment  of  error  to  the  action 
of  the  court  in  overruling  the  motion  of  plaintiff  in  error  to 
set  aside  the  verdict  of  the  jury,  as  contrary  to  the  law  and 
the  evidence,  will  not  be  considered. 

The  judgment  of  the  court  below  must  be  reversed  and 
annulled,  the  verdict  of  the  jury  set  aside,  and  the  cause 
remanded  for  a  new  trial  to  be  had  in  accordance  with  this 
opinion. 

RiELY,  J.,  absent. 


-^™  *  ®"8r  CARRIERS  OF  FREIGHT  177 

R  Cas 

Cincinnati,  etc.,  Ry.  Go's  Receiver  v.  Graves 


Cincinnati,  N.  O.  &  T.  P.  Ry.  Go's  Receiver 

V. 

Graves. 

{Court  of  Appeals  of  Kentucky,  Oct,  5,  iSgg.) 

Carriers  of  Live  Stocic— Negligence— Limiting  Liability  * — A  car- 
rier's liability  for  injury  to  live  stock,  caused  by  its  negligence,  is 
not  limited  by  an  agreement  as  to  the  value  of  the  stock,  though 
entered  into  by  the  shipper  in  consideration  of  a  reduced  rate. 

Appeai.   by  defendant  from   Scott  county  circuit  court. 
Affirmed. 

Victor  F.  Brcutley^  for  appellant. 
Owens  &  Finnell,  for  appellee. 

GuFFY,  J.  The  appellee  in  August,  1897,  delivered  to 
appellant  one  four- year  old  bay  trotting  mare,  to  be  trans- 
ported from  Cincinnati  to  Lexington,  Ky.  It  is  alleged  by 
the  appellee  that  while  en  route  between  said  points  said 
mare  was,  by  the  negligence  and  carelessness  of  appellant's 
agents  and  servants,  injured  and  damaged  to  the  extent  of 
$1,200.  The  first  paragraph  of  the  answer  traverses  the 
allegation  of  negligence,  and  also  pleads  contributory  negli- 
gence of  appellee.  The  second  paragraph  reads  as  follows : 
**They  say  that  at  the  time  said  mare  was  shipped  over  de- 
fendant's road  the  agent  of  the  plaintiff,  one  Wilson,  repre^ 
sented  to  the  agents  of  this  defendant  that  said  mare  was  not 
worth  over  one  hundred  ($100)  dollars,  and  entered  into,  a 
written  agreement  with  the  defendant,  a  copy  of  which 
agreement  is  filed  herewith,  as  a  part  thereof,  in  which  it 
was  agreed  that  the  value  of  said  mare  did  not  exceed  one 
hundred  ($100)  dollars.     Defendant   says  that   their  freight 

*See  notes^  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  573  et  seq, 
16  (N  3)  A  &  E  R  Cas— 12 
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rate,  in  shipping  live  stock  is  regulated  by  the  value  of  the 
stock  shipped,  and  that  they  gave  plaintiff  a  rate  for  ship- 
ping said  mare  based  upon  the  representation  of  plaintiff's 
agent,  said  Wilson,  that  said  mare  was  not  worth  exceeding 
one  hundred  ($100)  dollars,  and  defendant  says  that  he  was 
deceived  and  misled  by  said  representation  of  said  agent  as 
to  the  value  of  said  horse,  and  he  says  that,  if  said  horse  had 
been  valued  at  the  price  put  upon  her  by  the  plaintiff  in  his 
petition,  the  rate  of  freight  charged  would  have  been  much 
greater,  and  that  she  would  have  been  shipped  in  a  different 
kind  of  car.  He  pleads  said  written  agreement  as  a  bar  to 
the  plaintiff's  recovery  in  this  action  of  any  amount  exceed- 
ing the  sum  of  one  hundred  ($100)  dollars.  Defendant  de- 
nies that  the  plaintiff  has  been  damaged  in  the  sum  of  twelve 
hundred  ($1,200)  dollars,  or  any  other  sum."  A  demurrer 
was  sustained  to  the  second  paragraph.  After  the  issues 
were  fully  made  up,  a  jury  trial  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  $1,000,  and,  appellant's 
motion  for  a  new  trial  having  been  overruled,  he  prosecutes 
this  appeal. 

It  seems  to  us  that  the  demurrer  was  properly  sustained. 
The  averments  are  not  sufl5cient  to  constitute  a  defense. 
Owen  V,  Railroad  Co.,  87  Ky.  626,  35  Am.  &  Eng.  R.  Cas. 
687,  9  S.  W.  698.  We  perceive  no  error  in  the  giving  or 
refusing  of  instructions ;  nor  does  it  appear  that  the  court 
erred  to  the  prejudice  of  the  substantial  rights  of  appellant 
as  to  the  admission  or  rejection  of  testimony.  There  seems 
to  be  sufficient  evidence  to  support  the  verdict  of  the  jury. 
Judgment  affirmed. 


Am  A  Eng  CARRIERS  OF  FREIGHT  179 

RCas 

Southern  Exp.  Co.  v.  State 


Southern  Exp.  Co. 

V. 

State. 

{Supreme  Court  of  Georgia,  March  is,  /Sgg.) 

Carriers  of  Freight — Intoxicating  Liquors.* — A  carrier  who  trans- 
ports for  hire  a  package  containing  spirituous  liquors,  and  whose 
only  undertaking  is  to  carry  and  deliver  the  goods,  the  property  of 
the  consignee,  at  destination,  does  not  by  delivery  violate  a  statute, 
in  force  in  the  county  of  delivery,  which  provides  that  it  shall  be 
unlawful  for  any  person  or  persons  to  sell,  either  directly  or  in- 
directly, or  furnish  at  any  place  of  business  or  any  other  public 
place,  by  any  device  whatever,  any  intoxicating,  spirituous,  or  malt 
liquors;  there  being  in  this  state  no  provision  of  law  which  makes 
penal  the  transportation  of  liquors  into  a  county  where  the  sale  of 
liquor  is  prohibited. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Bartow  county  superior  court. 
/Reversed. 

F,  G,  Du  Bignon,  for  plaintiff  in  error. 
Sam  P.  MaddoXy  Sol.  Gen.,  for  the  State. 

Little,  J.  The  grand  jury  of  Bartow  county  returned  a 
special  presentment  against  the  plaintiff  in  error,  charging  it 
with  a  misdemeanor.  The  specific  allegation  of  such  charge 
is  that  the  plaintiff  in  error  on  the  1st  day  of  November, 
1898,  in  Bartow  county,  being  a  corporation  there  doing 
business,  did  unlawfully  furnish,  to  certain  persons  named, 
intoxicating,  alcoholic,  and  malt  liquors,  at  the  office  of  the 
plaintiff  in  said  county,  the  same  being  a  public  place.  The 
case  was  tried  under  an  agreed  statement  of  facts,  which  was, 
in  substance,   that   the  plaintiff   in    error   was   a   common 

*See  notes  at  end  of  case. 
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ier;  that,  as  such,  it  received,  by  its  agent  at  Carters- 
,  Id  said  county,  and  at  its  oBice,  which  was  located  in 
depot  of  the  Western  &  Atlantic  Railroad,  and  was  a 
lie  place,  packages  of  spirituous  liquors,  in  jugs  and 
les,  for  various  parties  resident  in  Bartow  county,  and 
.■ered  these  articles  to  the  persons  to  whom  they  belonged, 
shipments  of  such  articles  were  made  from  points  within 
itate  of  Georgia  where  the  sale  of  such  liquors  is  author- 
by  law.  The  shipments  were  not  made  collect  on 
/ery,  nor  were  any  special  conditions  or  instructions 
:hed.  The  parties  to  whom  the  articles  belonged,  and 
bom  they  were  consigned  and  delivered,  paid  the  agent 
le  plaintiff  in  error,  at  the  time  of  the  delivery,  only  the 
ess  charged  for  transportation  of  the  articles,  respec- 
,y.  Under  the  charge  of  the  court,  the  jury  returned  a 
lict  of  guilty  against  the  plaintiff  in  error,  who  made  a 
ion  for  new  trial  on  the  ground  that  the  verdict  was  con- 
Y  to  law  and  to  the  evidence,  and  because  the  court  erred 
barging  the  jury  that,  if  the  jury  believe  the  facts  sub- 
ed  under  the  agreed  statement,  the  plaintiff  in  error  was 
ty  of  the  offense  charged  in  the  indictment.  The  motion 
new  trial  was  overruled,  and  an  exception  taken  to  this 
jn  of  the  court. 

o  question  is  made  on  the  legality  of  the  special  present- 
t,  nor  on  the  liability  of  the  plaintiff  in  error  to  be  so 
■ged  and  tried.  The  special  presentment  was  based  on 
ct  of  the  general  assemblj'  admitted  to  have  been  in  force 
artow  county  at  the  time  named,  which  provides  as  fol- 
i :  "It  shall  not  be  lawful  for  any  person  or  persons  to 
either  directly  or  indirectly,  or  furnish  at  any  place  of 
ness  or  any  other  public  place,  by  any  device  whatever, 
intoxicating,  alcoholic,  spirituous,  vinous  or  malt  liquors 
lin  the  limits  of  said  county."  Laws  1884-85,  p.  541,  § 
The  act  contains  a  proviso,  to  which  it  is  not  necessary 
reference  should  be  here  made.  The  evident  object  of 
act  was  to  curtail  and  restrict  the  use  of  intoxicating  and 
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malt  liquors  in  Bartow  county.     It  entirely  prohibits  any  sale 
of  such  liquors.      It   also  prohibits   the   furnishing   at    any 
place  of  business  or  other  public  place  in  said  county,  by  any 
device  whatever,  and  the  single  question  presented  to  us  for 
determination  is,  what  is  the  legal    meaning  and  significance 
of  the  word  * 'furnish,*'  as  used  in  the  statute.     That  mean- 
ing and  significance,  of  course,  which  the  lawmakers  intended 
it  should   have,  must  be  given  to  it.     The  primary  object 
being  to  restrict  the  use  of  liquors,  and  the  sale  and  purchase 
being    the    method   by    which  the   use   is   most  generally 
extended,  the  general  assembly  forbade  the  sale  absolutely, 
but  went   further,  in  order  to  accomplish  the  purposes  in- 
tended, and  declared  that  the  furnishing  at  any  place  of  busi- 
ness or  other  public  place,   by  any  device  whatever,  should 
be  a  misdemeanor.     Liquors   are  always  furnished  to  the 
purchaser  by  sale  and  delivery,  but  a  person  may  be  furnished 
with  such  by  other  means  than  sale;  and  therefore  the  gen- 
eral assembly,  by  the  use  of  the  word,  intended  to  impose 
further  restrictions  than  that  embraced  in  the  prohibition  of 
the  sale.     But  it  must  be  noted  that  the  sale  and  furnishing 
are  used  in  the  same  connection,  and  where  it  is  made  a  mis- 
demeanor to  sell  or  to  furnish  by  any  device  whatever,  while 
the  plain  meaning  of  the  word  ** furnish*'  is  not  restricted, 
the  language,  **by  any  device  whatever,"  used  in  connection 
with  that  word,  would  seem  to  indicate  that  it  meant  to  reach 
a  class  of  cases  not  technically  sales,  because  of  some  device 
which  prevented  the  act  of  furnishing  from  being  a  sale.     If 
this  be  a   fair  criticism  of  the  words  used,  then  the  evident 
intention  of   the  lawmakers   was  to  reach   a  class  of  cases 
which  involved  some  of  the  elements  of  a  sale,  but  which 
might  not  be  obnoxious  to  the  statute,  because  of  a  device  by 
which  other  elements  of  a  sale  were  wanting.     In  other  words, 
was  it  not  the  meaning  of  the  lawmakers  that  both  regular 
and  irregular  sales   should   be   prohibited?     But,   however 
this  may  be,  we  are  not  disposed,  in   this  case,  even  by  fair 
implication,  to  abridge  the  construction  which  might  other- 
wise be  placed  on   the   words   of  the  act.      Treating  them 
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as  making  an  inhibition  against  furnishing  liquors  at 
any  place  of  business  or  any  other  public  place  in  Bartow 
county,  we  come  to  inquire  whether,  under  the  agreed 
statement  of  the  facts,  the  plaintiff  in  error  violated  the 
statute.  The  plaintiff  in  error  is  a  common  carrier,  and 
as  such  is  bound  to  receive  and  transport  articles  and 
property  offered  to  it  for  shipment,  under  reasonable 
rules  and  regulations.  In  the  case  of  Pears  v.  State, 
102  Ga.  274,  29  S.  E.  463,  this  court  held  that,  notwith- 
standing the  local  option  liquor  law  was  in  force  in  a  particu- 
lar county,  a  right  of  property  in  spirituous  and  malt  liquors 
exists  in  that  county.  Being  property,  it  was,  under  exist- 
ing laws,  the  duty  of  a  common  carrier  to  receive  and 
transport  such  property,  for  a  reasonable  hire,  according  to 
the  direction  of  the  owner  or  sender  of  the  same,  unless  such 
transportation  has  been  prohibited  by  the  lawmaking  power. 
And  it  has  been  held  that,  where  such  statutes  are  in  force, 
common  carriers  are  not  bound  to  transport  commodities,  for 
the  doing  of  which  they  would  incur  a  penalty,  as  such  car- 
riers are  neither  required  nor  permitted  to  do  illegal  acts. 
State  t\  Goss,  59  Vt.  266,  30  Am.  &  Eng.  R.  Cas.  118,9 
Atl.  829;  and  where  an  act  forbade  the  conveyance  of  liq- 
uors by  express  companies  of  their  employees,  etc., 
it  was  held  that  the  driver  of  a  team  for  one  who  under- 
takes to  deliver  liquor  is  punishable.  State  v,  Campbell,  76 
Iowa,  122,  40  N.  W.  100.  The  lawmaking  power  of  this 
state  has  not  yet  seen  proper  to  declare  the  transportation  of 
liquors  by  common  carriers  illegal ;  and  inasmuch  as,  under 
our  laws,  rights  are  vested  in  liquors,  just  as  they  are  in  any 
other  property,  it  would,  in  the  absence  of  such  a  statute  as 
we  have  indicated,  be  the  public  duty  of  the  carrier  to  receive 
.  and  transfer  liquors.  But  it  may  be  said  that  notwithstand- 
ing this  duty,  and  notwithstanding  the  fact  that,  after  such 
transportation  and  the  arrival  of  the  property  in  Bartow 
county,  the  carrier  was  forbidden  to  deliver  such  property 
to  the  owner  at  any  place  of  business,  or  in  any  public  place 
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yet  he  might  be  allowed  to  deliver  it  in  a  private  place. 
This  cannot  be  a  proper  interpretation  of  this  act.  The  law 
does  not  contemplate  that  the  exercise  of  duties  placed  upon 
persons  for  the  benefit  of  the  public,  and  the  discharge  of 
public  duties,  be  made  privately  and  not  openly,  secretly  and 
not  in  the  full  light  of  day.  The  secret,  as  well  as  the  open, 
traffic  in  liquors  is  what  this  act  prohibits.  The  bargain 
and  sale,  as  well  as  the  device  in  furnishing,  are  equally 
obnoxious  to  its  terms.  The  mere  delivery  by  a  carrier  of 
liquors  to  the  consignee  in  Bartow  county  does  not  come,  as 
we  understand  it,  within  the  prohibition  of  furnishing  such 
liquors.  **Furnish*'  is  **to  provide  for  use;  to  supply." 
Cent.  Diet.  A  **furnisher*'  is  **one  who  furnishes  or  pro- 
vides supplies  of  any  kind."  Id,,  K  **furnisher"  is  **one 
who  supplies  or  fits  out."  Webst.  Int.  Diet.  To  furnish  or 
supply  necessarily  carries  with  it  the  idea  of  ownership, 
property  in,  or  dominion  over  the  thing  furnished  by  the 
one  who. furnishes. 

Counsel  for  defendant  in  error  cites  us  to  the  case  of  Bur- 
nett V,  State,  92  Ga.  474,  17  S.  E.  858,  where  this  court  held 
that  where  one  receives  money  from  a  minor,  with  which  to 
procure  and  pay  for  liquor,  and  at  the  minor's  request  pur- 
chases and  delivers  liquor  to  him,  this  would  be  furnishing 
intoxicating  liquors  to  a  minor.  With  the  correctness  of  the 
decision  made  in  that  case  we  are  entirely  satisfied.  But  the 
principle  involved  there  has  no  application,  as  we  think,  here. 
It  is  true  that  the  liquor  purchased  was  with  money,  the 
property  of  the  minor;  but  it  is  not  true  that,  when  his 
agent  purchased  the  liquor  with  the  minor's  money,  it  be- 
came the  property  of  the  minor.  It  was  unlawful  to  sell 
him.  While  his  agent  was  guilty  of  furnishing  liquor  to  a 
minor,  the  original  owner  was  none  the  less  so,  if  he  knew 
that  the  person  procuring  the  liquor  was  the  agent  of  a  minor. 
It  has  been  repeatedly  held  that  a  saloon  keeper  who  allows  an 
adult  to  buy  intoxicating  liquor  and  give  it  to  a  minor  to  drink 
in  his  saloon  is  guilty  of  a  violation  of  the  statute  against  fur- 
nishing liquors  to  minors.     People  v,  Neumann  (Mich.)  48  N. 
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W.  290 ;  State  v.  Best  (N.  C.)  12  S.  E.  907 ;  State  v.  Munson, 
25  Ohio  St.  381.  In  the  Neumann  Case,  supra,  it  was  held 
**that  if  the  liquor,  belong^ing  to  the  person  and  under  his  con- 
trol, is  by  his  consent  or  connivance  permitted  to  be  taken  and 
drank  by  the  minor,  whether  it  is  passed  to  him  direct  or 
from  the  hands  of  another  is  immaterial ;  the  liquor  in  either 
case  is  furnished  to  such  minor,  within  the  meaning  of  our 
statute."  But  it  must  be  noted  that,  in  the  case  relied  on  by 
the  state,  the  agent  received  from  the  minor  the  money  with 
which  to  purchase  the  liquor.  He  therefore  did  not  simply 
bring  to  him  the  liquor,  but  he  also  purchased  it  for  him ; 
and  certainly  he  supplied  it,  for  he  had  dominion  over  it. 
There  was  no  legal  duty  on  him  to  carry  and  deliver  the 
liquor.  Indeed,  it  was  his  legal  duty  not  to  do  so.  The 
cases  are  not  parallel.  Delivery  by  a  seller  of  goods  to  a 
carrier,  to  be  transported  to  the  purchaser,  the  consignee, 
without  more,  is  a  delivery  to  the  purchaser,  under  the  ordi- 
nary contract  of  purchase ;  and ,  under  the  agreed  statement  of 
facts,  when  the  packages  of  liquor  were  delivered  to  the 
express  company  at  the  shipping  point  the  sale  was  complete 
at  the  shipping  point,  and  vested  title  to  the  property  in  the 
consignee.  Doster  v.  State,  93  Ga.  43,  18  S.  E.  997.  If 
anything  was  required  further  to  be  done  to  complete  the 
sale, — such,  for  instance,  as  if  the  express  company  had 
received  the  packages  to  collect  on  delivery, — ^then  the  sale, 
as  has  been  ruled  by  this  court  in  the  case  of  Crabb  v.  State, 
88  Ga.  584,  15  S.  E.  455,  would  have  only  been  completed  on 
the  delivery  of  the  goods  to  the  consignee,  and  the  agent  of 
the  express  company,  in  delivering  and  collecting  the  amount 
of  the  purchase  price,  would  have  been  guilty  of  selling. 
The  sale  having  been  completed  at  the  place  of  the  shipment, 
and  title  to  the  property  having  vested  in  the  consignee  by 
delivery  to  the  carrier  at  that  point,  it  only  remained  for  the 
exprt^ss  company  to  transport  and  deliver  it.  This,  under 
existing  law,  it  was  bound  to  do:  and  in  so  doing  it  was  in 
no  sense  the  furnisher  of  the  liquor,  which  the  packages  con- 
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tained,  to   the  consignees.     Judgment  reversed.      All   the 
justices  concurring. 

NOTES. 

Forwarding  Merchandise— Delivery  to  Carrier  as  Delivery  to 
Purchaser.— Where  it  is  the  duty  of  the  veqdor  to  send  the  goods  to 
the  purchaser,  as  a  general  rule,  delivery  of  the  goods  to  a  common 
carrier  is  delivery  to  the  purchaser,  especially  if  the  carrier  was 
selected  by  the  purchaser  ;  the  carrier  being  deemed  the  agent,  not 
of  the  vendor,  but  of  the  purchaser.  Burton  v.  Baird,  44  Ark.  556  ; 
Falvey  v.  Richmond,  87  Ga.  99;  Finch  z/.  Mansfield,  97  Mass.  89 
Frank  v,  Hoey,  128  Mass.  263  ;  Magruder  v.  Gage,  33  Md.  344,  3  Am. 
Rep.  177;  Kessler  v.  Smith,  42  Minn.  494  ;  Garland  v.  Lane,  46  N. 
H.  245;  Downer  v,  Thompson,  2  Hill  (N.  Y.)  137;  Garbracht .  z'. 
Com.,  96  Pa.  St.  449,  42  Am.  Rep.  550;  Sarbecker  v.  State,  65  Wis. 
171 ;  McLaughlin  v,  Martin,  55  Pac.  195. 

Same — Same — Intoxicating  Liquors— Place  of  Sale. — As  delivery 
to  a  common  carrier  is  delivery  to  the  consignee,  where  the  vendor 
in  one  county  sends  liquors  by  express  to  a  purchaser  residing  in 
another  county,  and  the  latter  pays  the  transportation  charges,  the 
place  of  sale  is  where  the  liquors  were  delivered  to  the  carrier. 
Brechwald  v.  People,  22  111.  App.  213.  See  also  Garbracht  v.  Com., 
96  Pa.  St.  449,  42  Am.  Rep.  550. 

An  ordinance  forbidding  the  sale  of  intoxicating  liquor  within 
the  limits  of  the  municipality  is  not  violated  by  a  sale  of  them  to 
its  residents  by  a  company  in  another  place,  where  the  packages 
of  liquor  were  tagged  and  shipped  by  the  company  at  its  place  of 
residence.     Coffeen  v.  Huber,  78  111.  App.  455. 


Missouri,  K.  &  T.  Ry.  Co. 

V, 

McCann  ef  al, 

[Supreme  Court  of  the  United  States,  May  22,  iSgg,) 

Whether  State  Statute  a  Regulation  of  Interstate  Commerce. — It 
has  been  decided  by  the  supreme  court  of  Missouri  that  sec.  944, 
Rev.  St.  1889  of  Mo.,  c.  26,  which  reads:  **Sec.  944.  Whenever  any 
property  is  received  by  a  common  carrier  to  be  transferred  from  one 
place  to  another,  within  or  without  this  state,  or  when  a  railroad  or 
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other  transportation  company  issues  receipts  or  bills  of  lading*  in 
this  state,  the  common  carrier,  railroad  or  transportation  company 
issuing-  such  bill  of  lading  shall  be  liable  for  any  loss,  damag-e  or 
injury  to  such  property,  caused  by  its  neg'ligence  or  the  negligence 
of  any  other  common  carrier,  railroad  or  transportation  company 
to  which  property  may  be  delivered,  or  over  whose  line  such  prop- 
erty may  pass ;  and  the  common  carrier,  railroad  or  transportation 
company  issuing  any  such  receipt  or  bill  of  lading  shall  be  entitled 
to  recover,  in  a  proper  action,  the  amount  of  any  loss,  damage  or 
injury  it  may  he  required  to  pay  to  the  owner  of  such  property  from 
the  common  carrier,  railroad  or  transportation  company,  through 
whose  negligence  the  loss,  damage,  or  injury  may  be  sustained,** 
was  not  intended  to,  and  does  not,  prevent  a  carrier  engaged  in 
interstate  commerce  traffic  from  limiting  his  liability  to  his  own 
line,  but  merely  regulates  the  form  in  which  a  contract  having  such 
object  in  view  shall  be  drawn,  so  as  to  require  the  carrier  to  embody 
the  limitation  directly,  and  in  unambiguous  terms  in  the  portion  of 
the  agreement  reciting  the  contract  to  transport.  Held,  that  the 
statute,  as  thus  interpreted,  is  not  repugnant  to  the  federal  con- 
stitution as  a  regulation  of  commerce  between  the  states. 

Following  State  Decisions. — The  supreme  court  of  the  United 
States  accepts  the  interpretation  of  a  state  statute  affixed  thereto 
by  the  state  court  of  last  resort. 

Whether  State  Statute  a  Regulation  of  Interstate  Commerce. — 
The  contention  that  such  statute  imposes  on  the  carrier  a  liability 
for  an  interstate  shipment  beyond  its  own  line  when  applied  to  a 
bill  of  lading-  which,  if  there  had  been  no  statute  regulating  the 
form  of  the  bill  of  lading,  would  restrict  the  liability  of  the  carrier 
to  its  own  line,  is  without  merit,  as  the  provision  of  the  bill  of 
lading  purporting  to  limit  the  carrier's  liability  would  be  rendered 
inoperative,  not  by  reason  of  a  liability  imposed  by  the  statute,  but 
because  of  the  failure  of  the  shipping  contract  to  conform  to  the 
requisites  of  the  statute. 

Error  by  defendant  to  the  state  of  Missouri  supreme  court. 
Ajffirmed. 

Geo,  P.  B,  Jackson,  for  plaintiff  in  error, 
y.  H,  Rodesy  for  defendants  in  error. 

Mr.  Justice  White  delivered  the  opinion  of  the  court. 

A  statute  of  the  state  of  Missouri,  found  in  the  Revised 
Statutes  of  that  state  (Rev.  St.  1889,  c.  26),  reads  as  fol- 
lows : 
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Sec.  944.  Whenever  any  property  is  received  by  a 
common  carrier  to  be  transferred  from  one  place  to  another, 
^vitbin  or  without  this  state,  or  when  a  railroad  or  other 
transportation  company  issues  receipts  or  bills  of  lading  in 
this  state,  the  common  carrier,  railroad  or  transportation 
company  issuing:  such  bill  of  lading  shall  be  liable  for  any 
loss,  damage  or  injury  to  such  property,  caused  by  its  negli- 
gence or  the  negligence  of  any  other  common  carrier,  railroad 
or  transportation  company  to  which  such  property  may  be 
delivered,  or  over  whose  line  such  property  may  pass;  and 
the  common  carrier,  railroad  or  transportation  company 
issuing  any  such  receipt  or  bill  of  lading  shall  be  entitled  to 
recover,  in  a  proper  action ,  the  amount  of  any  loss,  damage 
or  injury  it  may  be  required  to  pay  to  the  owner  of  such 
property  from  the  common  carrier,  railroad  or  transportation 
company,  through  whose  negligence  the  loss,  damage  or 
injury  may  be  sustained.'* 

While  this  statute  was  in  force  the  defendants  in  error 
shipped  from  Stoutsville,  in  the  state  of  Missouri,  on  the 
line  of  the  Missouri,  Kansas  &  Texas  Railway,  to  Chicago, 
111.,  which  was  beyond  the  line  of  that  road,  99  head  of  cat- 
tle. At  the  time  of  the  shipment  a  bill  of  lading  was  delivered 
to  the  shippers.  The  portions  of  the  contract  pertinent  to 
the  questions  here  arising  for  consideration  are  as  follows : 

"This  agreement  made  between  George  A.  Eddy  and  H. 
C.  Cross,  receivers  of  the  Missouri,  Kansas  and  Texas  Rail- 
way, parties  of  the  first  part,  and  M.  B.  Smizer,  party  of  the 
second  part,  witnesseth  that  whereas  the  receivers  of  the 
Missouri,  Kansas  and  Texas  Railway  transport  the  live 
stock  as  per  above  rules  and  regulations,  and  which  are 
hereby.made  a  part  of  this  contract,  by  mutual  agreement 
between  the  parties  hereto :  Now,  therefore,  for  the  consid- 
eration and  mutual  covenants  and  conditions  herein  contained, 
said  party  of  the  first  part  is  to  transport  for  the  second  party 
the  live  stock  described  below,  and  the  parties  in  charge 
thereof,  as  hereinafter  provided,  namely,  six  cars,  said  to  con- 
tain 95  head  of  cattle,  m.  or  1.  o.  r.,  from  Stoutsville  station, 
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Missouri,  to  Chicago,  Illinois,  station,  consigned  to  Brown 
Bros.  &  Smith,  care  Union  Stock  Yards,  at  Chicago,  Illinois, 
at  the  through  rate  of  17  ^  c.  per  hundred  pounds  from 
Stoutsville,  Missouri,  to  Chicago,  Illinois,  subject  to  mini- 
mum weights  applying  to  cars  of  various  lengths  as  per  tariff 
rules  in  effect  on  the  day  of  shipment,  the  same  being  a 
special  rate,  lower  than  the  regular  rates,  or  at  a  rate 
mutually  agreed  upon  between  the  parties,  for  and  in  con- 
sideration of  which  said  second  party  hereby  covenants  and 
agrees  as  follows : 

**(l)  That  he  hereby  releases  the  party  of  the  first  part 
from  the  liability  of  common  carrier  in  the  transportation  of 
said  stock,  and  agrees  that  such  liability  shall  be  that  of  a 
mere  forwarder  or  private  carrier  for  hire.  He  also  hereby 
agrees  to  waive  release,  and  does  hereby  release,  said  first 
party  from  any  and  all  liability  for  and  on  account  of  any 
delay  in  shipping  said  stock,  after  the  delivery  thereof  to  its 
agent,  and  from  any  delay  in  receiving  same  after  being 
tendered  to  its  agent. 

^^^  ^^^  ^a^  ^^^  *i^^  4^^  4^^  4^^  ^^^  ^^^ 

^^^  ^T*  ^^^  ^T^  ^^^  ^M^  ^M^  ^M^  ^^^  ^^^ 

**(4)  That  the  said  second  party,  for  the  consideration 
aforesaid,  hereby  assumes,  and  releases  said  first  party  from, 
risk  of  injury  or  loss  which  may  be  sustained  by  reason  of  any 
delay  in  the  transportation  of  said  stock  caused  by  any  mob, 
strike,  threatened  or  actual  violence  to  person  or  property 
from  any  source,  failure  of  machinery  or  cars,  injury  to  track 
or  yards,  storms,  floods,  escape  or  robbery  of  any  stock,  over- 
loading cars,  fright  of  animals,  or  crowding  one  upon 
another,  or  any  and  all  other  causes  except  the  negligence  of 
said  first  party;  and  said  negligence  not  to  be  assumed,  but 
to  be  proved  by  the  said  party  of  the  second  part.       ^ 

**(13)  And  it  is  further  stipulated  and  agreed  between  the 
parties  hereto  that,  in  case  the  live  stock  mentioned  herein  is 
to  be  transported  over  the  road  or  roads  of  any  other  railroad 
company,  the  said  party  of  the  first  part  shall  be  released  from 
liability  of  every  kind  after  said  live  stock  shall  have  left  its 
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road,  and  the  party  of  the  second  part  hereby  so  expressly 
stipulates  and  agrees;  the  understanding  of  both  parties 
hereto  being  that  the  party  of  the  first  part  shall  not  be  held 
or  deemed  liable  for  anything  beyond  the  line  of  the  Missouri, 
Kansas  and  Texas  Railway,,exceptingto  protect  the  through 
rate  of  freight  named  herein.*' 

When  this  bill  of  lading  was  executed  an  ancillary  agree- 
ment was  indorsed  thereon,  as  follows  : 

**  We,  the  undersigned  persons  in  charge  of  the  live  stock 
mentioned  in  the  within  contract,  in  consideration  of  the 
free  pass  furnished  us  by  the  Missouri,  Kansas  and  Texas 
Railway,  Geo.  A.  Eddy  and  H.  C.  Cross,  receivers,  and  of 
the  other  covenants  and  agreements  contained  in  said  con- 
tract, including  rules  and  regulations  at  the  head  thereof  and 
those  printed  on  the  back  thereof,  all  of  which  for  the  con- 
sideration aforesaid  are  hereby  accepted  by  us  and  made  a 
part  of  this  contract,  and  of  the  terms  and  conditions  of 
which  we  hereby  agree  to  observe  and  be  severally  bound 
by,  do  hereby  expressly  agree  that  during  the  time  we  are  in 
charge  of  said  stock,  and  while  we  are  on  our  return  passage, 
we  shall  be  deemed  employees  of  said  receivers  of  the  Mis- 
souri, Kansas  and  Texas  Railway,  for  the  purposes  of  said 
contract  stated,  and  that  we  do  agree  to  assume,  and  do 
hereby  assume,  all  risks  incident  to  such  employment,  and 
that  said  receivers  shall  in  no  case  be  liable  to  us  for  any 
injury  or  damages  sustained  by  us  during  such  time  for 
which  it  would  not  be  liable  to  its  regular  employees. 

•'[Signed]  J.  O.   Richart. 

**M.  B.  Smizer.*' 

The  cattle  were  transported  over  the  line  of  the  Missouri, 
Kansas  &  Texas  Railway  to  Hannibal,  Mo.,  and  from  that 
point  the  cars  in  which  they  were  contained  passed  to  the 
line  of  the  Wabash  Railway,  destined  for  Chicago.  At  or 
near  Chicago  an  unreasonable  delay  was  occasioned  in  the 
transportation  of  the  cattle  by  the  negligence  of  employees  of 
the  Wabash  Railway,  resulting  in  damage,  for  which  the 
shippers  subsequently  brought  an  action  against  the  receivers 
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riage  to  the  end  of  its  own  route,  and  there]deliver  the  prop- 
erty to  the  connecting  carrier. 

**There  can  be  no  doubt,  then,  that  under  the  statute,  as 
well  as  under  the  English  law,  the  carrier  can,  by  contract, 
limit  its  duty  and  obligation  to  carriage  over  its  own 
route.*' 

Again,  in  summing  up  its  conclusions,  the  court  said: 

**We  are  unable  to  see,  as  contended  by  defendant,  that 
the  construction  we  give  this  statute  makes  it  repugnant  to 
the  provisions  of  the  constitutions  of  the  United  States,  which 
gives  to  congress  alone  the  power  to  regulate  commerce 
among  the  states. 

**The  act  in  no  way  operates  as  a  regulation  of  trade  and 
business  among  the  states.  No  burden  or  restriction  on 
transportation  is  imposed.  Carriers  are  left  free  to  make  their 
own  contracts  in  regard  to  compensation  for  their  services 
for  transportation  between  the  states,  subject  to  congressional 
regulations.*' 

The  reasoning  now  relied  on,  then,  is  that,  although  the 
supreme  court  of  the  state  of  Missouri  has  interpreted  the 
statute  of  that  state  as  not  depriving  a  carrier  of  power,  on 
receiving  an  interstate  shipment,  to  limit  its  liability  to  its 
own  line,  this  court  should  disregard  the  interpretation  given 
to  the  state   statute  by  the  court  of  last  resort  of  the  state, 

and  hold  that  the  statute  means  the  very  con- 
SSSiSSf  *^**     trary  of  its  import  as  declared  by  the  supreme 

court  of  the  state,  and  upon  such  construction 
decide  that  the  state  law  is  repugnant  to  the  constitution  of  the 
United  States.  But  the  elementary  rule  is  that  this  court 
accepts  the  interpretation  of  the  statute  of  a  state  af&xed  to  it 
by  the  court  of  last  resort  thereof.  Sioux  City,  O.  &  W.  Ry. 
Co.  V.  Manhattan  Trust  Co.,  172  U.  S.  642,  19  Sup.  Ct.  — , 
and  authorities  there  cited. 

It  is  urged,  however,  that  even  although  it  be  conceded  that 
the  supreme  court  of  Missouri  has  interpreted  the  statute  in 
question,  in  an  abstract  sense,  as  not  depriving  a  railway 
company  of  the  power  to  limit  its  liability  to  its  own  line 
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wrben  receiving  goods  for  interstate  shipment,  the  court  has 
nevertheless  given  the  statute  practical  enforcement  as  if  it 
meant  exactly  the  contrary  of  the  interpretation  affixed  to  it. 
In  other  words,  the  proposition  is,    although  the   supreme 
court  of  Missouri  has  declared  that  the  statute  did  not  deprive 
a  carrier  of  its  right  to  limit  its  liability  to  its  own  line,  yet  it 
has,  as  a  necessary  consequence  of    its  application  of  the 
statute  to  the  bill  of  lading  in  controversy  in  this  cause,  given 
to  the  statute  the  very  meaning  which  it  expressly  declared 
it  had  not.     An  examination,  however,  of  the  opinion  of  the 
supreme  court  of  Missouri,  demonstrates  that  it  is  not  justly 
susceptible  of  the  construction  thus  placed  upon  it.     Analyz- 
ing the  opinion  of  the  court,  it  results  that  the  court  decided 
that  while  the  statute  left  a  railway  company  ample  power  to 
restrict  its  liability  by  contract,  both  as  to  carriage  and  as  to 
liability  for  negligence,  to  its  own  line,  the  purpose  embodied 
in  the  statute  was  to  regulate  the  form  in  which  the  contract 
should  be  expressed,  so  as  to  require  the  carrier  to  embody 
the  limitation  directly  and  in  unambiguous  terms  in  the  por- 
tion of  the  agreement  reciting  the  contract  to  transport,  and 
not  to  import  or  imply  such  limitation  by  way  of  exception 
or  statements  of  conditions  and  qualifications,  requiring  on 
the  part  of  the  shipper  a  critical  comparison  of  clauses  of  the 
contract  in  order  to  reach  a  proper  understanding  of  its  mean- 
ing.    That  is  to  say,  that  the  restraint  imposed  by  the  statute 
was  not  a  curtailment  of  the  power  to  limit  liability  to  the 
line  of  the  carrier  accepting  the  freight,  but  a  regulation  of 
the  form  in  which  the  contract  having  that  object  in  view 
should  be  drawn. 

Considering  the  statute  as  thus  interpreted  by  the  supreme 
court  of  the  state  of  Missouri,  it  cannot  be  held  to  be  repug- 
nant to  the  constitution  of  the  United  States.  The  subject  of 
the  power  of  the  states  to  legislate  as  to  the  mere  form  of  con- 
tracts for  interstate  commerce  carriage  was  fully  considered 
in  Richmond  &  A.  R.  Co.  v.  R.  A.  Patterson  Tobacco  Co., 
16  (N  s)  A  &  E  R  Cas->13 
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169  U.  S.  311,  18  Sup.  Ct.  335.     In  that  case  the  court  said 
(page  314,  169  U.  S.,  and  page  336,  18  Sup.  Ct.): 

**The  distinction  between  a  law  which  forbids  a  contract 
to  be  made,  and  one  which  simply  requires  the  contract, 
when  made,  to  be  embodied  in  a  particular  form,  is  as  obvious 
as  is  the  difference  between  the  sum  of  the  obligations  of  a 
contract  and  the  mere  instrument  by  which  their  existence 
may  be  manifested.  The  contract  is  the  concrete  result  of  the 
meeting  of  the  minds  of  the  contracting  parties.  The  evi- 
dence thereof  is  but  the  instrument  by  which  the  fact  that  the 
will  of  the  parties  did  meet  is  shown. 

*^^f  ^^0  ^^f  ^^f  ^M^  ^^f  ^^0  ^^f  ^^0 

^^*  ^^fc  ^^^  ^^^  ^^^  ^^^  ^^^  ^^^  ^^^ 

*'Of  course,  in  a  latitudinarian  sense,  any  restriction  as  to 
the  evidence  of  a  contract  relating  to  interstate  commerce  may 
be  said  to  be  a  limitation  on  the  contract  itself.  But  this 
remote  effect,  resulting  from  the  lawful  exercise  by  a  state  of 
its  power  to  determine  the  form  in  which  contracts  may  be 
proved,  does  not  amount  to  a  regulation  of  interstate  com- 
merce. The  principle  on  this  subject  has  been  often  stated 
by  this  court,  and,  indeed,  has' been  quite  recently  so  fully 
reviewed  and  applied,  that  further  elaboration  becomes 
unnecessary." 

But  it  is  pressed  that,  conceding  the  statute  to  have  the 
purport  given  it  by  the  Missouri  court,  nevertheless  it  does 
not  come  within  the  rule  announced  in  the  case  just  referred 
to,  because  the  requirement  of  the  Missouri  statute,  as  inter- 
preted, is  so  unreasonable  as  to  amount,  in  substance,  to  a 
denial  of  the  right  of  a  carrier  to  confine  by  contract  his  duty 
of  carriage  and  his  liability  for  negligence  to  his  own  line.  If 
the  regulation  of  the  statute  be  equivalent  to  a  denial  of  the 
right  to  so  limit,  this  court,  it  is  asserted,  must  consider  its 
substantial  results,  and  not  its  mere  theoretical  significance. 
This  contention,  however,  is  also  without  a  solid  basis  to 
rest  upon.  The  requirement  as  to  form  held  to  be  valid  in 
Richmond  &  A.  R.  Co.  z'.  R.  A.  Patterson  Tobacco  Co., 
supra,  was  that  every  contract  confining  the  liability  upon  an 
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interstate  shipment  to  the  line  of  the  receiving  carrier  should 
be  signed  by  the  shipper,  or  be  invalid.  The  manifest  intent 
of  such  a  regulation  was  to  protect  the  shipper,  by  having  it 
clearly  manifested  by  his  signature  that  his  attention  had 
been  directed  to  the  contract  limitation  of  liability,  so  that 
no  question  might  arise  of  inadvertence  on  his  part  in  deliv- 
ering the  merchandise  and  accepting  the  contract  for  its 
carriage,  which  is  usually  prepared  by  the  railroad  company 
receiving  goods  for  transportation.  While  differing  in  form 
of  requirement,  the  exaction  that  the  carrier,  in  unambiguous 
terms,  in  the  portion  of  the  contract  acknowledging  the  receipt 
of  the  goods,  and  expressing  the  obligation  to  transport, 
should  state  the  limitation  of  his  obligation  as  a  carrier  to  his 
own  line,  but  effectuates  the  purpose  designed  by  the  Vir- 
ginia statute,  which  was  upheld  in  the  Patterson  Case. 

If  the  bill  of  lading  in  the  case  before  us  did  not  contain  a  pos- 
itive statement  of  an  obligation  by  the  receiving  carrier  to 
transport  from  the  point  of  shipment  to  the  ultimate  destina- 
tion of  the  cattle,  of  course  it  would  not  come  under  the  control 
of  the  statute.  But  as,  on  the  contrary  the  contract  contains 
an  expression  of  such  obligation,  limited  by  reference  solely  to 
subsequent  conditions  inserted  in  the  bill  of  lading,  it  is 
plainly  brought  within  the  import  of  the  statute  as  interpreted 
by  the  Missouri  court.  It  would  have  been  within  the  power 
of  the  receivers  of  the  Missouri,  Kansas  &  Texas  Railway  to 
have  stipulated  that  the  goods  were  received,  to  be  transported 
by  them  from  Stouts ville,  to  the  termination  of  the  line  of 
railway  operated  by  the  receivers,  and  there  to  be  delivered 
to  a  connecting  carrier,  who  was  to  complete  the  transpor- 
tation. If  this  had  been  done,  the  bill  of  lading  would  have 
had  the  plain  import  which  the  statute  requires,  nothing 
would  have  been  left  for  construction,  and  the  contract  would 
have  conveyed  its  obvious  significance  to  the  shipper  who 
accepted  it  from  the  carrier.  Because,  instead  of  doing  this, 
the  carrier  chose,  in  the  body  of  the  bill  of  lading,  to  stipulate 
that  they  were  **to  transport  for  the  second  party  the  live 
stock  described  below,  and  the  parties  in  charge  thereof,  as 
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hereinafter  provided,  namely,  six  cars,  said  to  contain  95 
head  of  cattle,  m.  or  1.  o.  r.,  from  Stoutsville  station,  Mis- 
souri, to  Chicago,  Illinois,  station,  consigned  to  Brown  Bros. 
&  Smith,  care  Union  Stock  Yards,  at  Chicago,  Illinois,  at 
the  through  rate  of  YJyic,  per  hundred  pounds  from  Stouts- 
ville, Missouri,  to  Chicago,  Illinois,"  thus  carving  out  the 
limitation  with  respect  of  carriage,  if  any,  by  reference  to 
subsequent  conditions,  it  cannot  be  reasonably  complained 
that  the  contract  is  governed  by  the  statute.  The  ancillary 
agreement  which  was  indorsed  on  the  bill  of  lading  it  is  to  be 
noted,  adds  cogency  to  this  view,  since  it  declares  that,  dur- 
ing the  whole  length  of  the  transit,  the  parties  who  were  to 
be  in  charge  of  the  cattle  should  be  deemed  employees  of  the 
receivers  of  the  Missouri,  Kansas  &  Texas  Railway,  the  ini- 
tial carrier,  and  that  they  should  have  no  right  to  recover  in 
the  event  of  an  injury  or  damage  sustained  for  which  the 
receivers  would  not  be  liable  to  their  regular  employees. 

To  assert  that,  because  there  is  a  liability  arising  from  the 
application  of  the  statute  to  the  bill  of  lading  which  would 
not  result  from  the  bill  of  lading  itself,  therefore  the  statute 

must  necessarily  have  been  held  to  impose  on 
8t2JSS*(JS2Sf5ift-  the  carrier  a  liability  for  an  interstate  shipment 

tlon  of  Interstate     ,  ^    .  ,.  .  .,t         .  •.         *w* 

oommeroe.  beyoud  its  owu  line,  IS  Without  merit.     True, 

if  there  had  been  no  statute  regulating  the  form 
of  the  bill  of  lading,  and  we  were  called  upon  to  construe  the 
instrument,  we  might  consider  that  the  limitations  referred 
to  in  the  contract  restricted  the  liability  of  the  carrier  to  his 
own  line.  This  result,  however,  is  rendered  impossible,  in 
view  of  the  statute,  not  because  from  its  provisions  a  liability 
is  imposed,  but  because  of  the  failure  of  the  contract  to 
conform  to  the  requisites  of  the  statute.  Such  was  the  exact 
condition  in  the  Patterson  Case,  supra)  for  it  cannot  be 
doubted  that,  if  in  that  case  there  had  been  no  statute  requir- 
ing the  signature  of  the  shipper  to  a  contract  limiting  liabil- 
ity, a  contract  not  signed  by  the  shipper  containing  an 
exemption  would  have  been  efficacious.     But,  as  the  statute 
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required  the  signature,  the  contract,  unsigned  by  the  shipper, 
was  ineffective  to  relieve  the  carrier  from  a  liability  Stipulated 
against,  it  is  true,  but  which  was  inoperative  because  not 
expressed  in  legal  form.  Such  is,  in  substance,  the  situation 
here  presented. 

Judgment  affirmed. 

Mr.  Justice  Harlan  dissents. 


St.  Louis  &  S.  F.  R.  Co. 

V. 

Ostrander. 

(Supreme  Courl  of  Arkansas,  July  /,  i8gg,) 

Unwarranted  Contract  by  Agent  of  Initial  Carrier — Liability  of 
Connecting  Carrier. — A  contract  for  the  shipment  of  freight  over 
two  roads  having  joint  tariff  rates,  made  by  the  local  agent  of  the 
initial  carrier,  does  not  bind  the  other  carrier,  if  such  agent  billed 
the  goods  at  emigrant  rates,  knowing  that  they  did  not  come  within 
the  carriers'  published  definition  of  emigrant  goods,  in  violation  of 
the  amendment  of  the  interstate  commerce  act  making  false  billing 
a  misdemeanor. 

Appeai*  by  defendant  from  Benton  county  circuit  court. 
Reversed, 

The  appellee,  C.  E.  Ostrander,  in  1896,  moved  his  home 
from  Oto,  Iowa,  to  Rogers,  Ark.  Being  the  owner  of  cer- 
tain personal  property,  to  wit,  household  furniture,  sewing 
machine,  cooking  utensils,  buggy,  and  about  600  bushels  of 
oats,  which  he  wished  to  ship  from  Oto  to  Rogers,  he  applied 
to  the  agent  of  the  Illinois  Central  Railway  Company  at  Oto 
for  rates  on  a  car  from  that  place  to  Rogers,  naming  the 
goods  he  desired  to  ship.  The  agent  informed  him  that  he 
would  have  to  consult  the  general  agent  of  the  company,  and 
thereupon  he  telegraphed  the  general  agent  as  follows : 
*' Party  wants  to   ship  600  bushels  oats,  to  be  used  as  seed, 
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about  one' thousand  pounds  of  household  goods,  buggy,  etc., 
as  car  load  of  emigrant  movables.     Will  rate  given  on  emi- 
grant  movables  apply  on  this?"     The  general  agent  of  the 
Illinois  Central  replied  that  **rates  quoted  on  emigrant  outfit 
from  Oto  to  Rogers,  Ark.,  will  apply  on  shipment  including 
the   articles  you  mention."     The  local  agent  then  informed 
Ostrander  that  the  through  rate  to  Rogers  from  Oto  on  his 
car  would  be  $79;  this  sum  being  in  conformity  to  the  pub- 
lished rates   on  car  load  of  emigrant's  outfit,  but  lower  than 
ordinary   rates  on  such  goods.     The  goods  were  thereupon 
loaded   on   a  car  at  Oto.     Ostrander  paid  the  $79  freight 
charges   in  advance,  and   received  a  bill  of  lading  showing 
that  goods  were  consigned  to  Henry  F.  Carson,  Rogers,  Ark., 
and  that  enlarges  had  been  prepaid.     The  line  of  the  Illinois 
Central  Company,  which  issued  the  bill  of  lading,  extends 
only  a  short  distance  from  Oto  towards  Rogers  the  point  to 
which  the  goods  were  shipped,  and  the  car  had  to  pass  over 
other  lines  of  railway.     It  arrived  at    Rogers   a  few   days 
after   its  shipment   from  Oto,  having  been  carried  over  lines 
of  different  companies,    among   which   were    the  Santa    Fe 
Railway   Company  and   the  appellant  company.     The   car 
had  a  waybill  attached,  showing  that  the  Santa  Fe  Company 
had  paid  to  a   connecting  carrier,  from  which  it  received  the 
car  at  Kansas   City,  a  balance  of  78  cents  due,  or  claimed  to 
be  due,  for  freight.     The  amount  due,  as  shown  by  the  way- 
bill from  Kansas  City  to  Rogers,  was  $83.33;  that  being,  so 
the  company  claimed,  the  amount  of  regular  charges  on  that 
class  of  freight  from  Kansas  City  to  Rogers.     Ostrander  and 
the  consignee,    Carson,  demanded  the  goods  at  Rogers,  but 
the  agent  of  the  appellant  refused  to  deliver  them  unless  the 
additional  charges  above  mentioned  were  paid.     Ostrander 
refused  to  pay  and  brought  replevin  to  recover  possession  of 
the   goods.     On  the  trial  it  was  shown  that  the  term  * 'emi- 
grant movables,"  according  to  published  rates  of  the  Illinois 
Central  and  other  railway  companies  belonging  to  the  western 
freight  association,   included   household   furniture,  farming 
utensils,   etc..  of  the   emigrant,    but  did    not  include   oats. 
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^'unless  intended  for  seed,  or  for  feeding  animals  while  in 
transit."  Oats  not  intended  to  be  used  for  seed  or  for  feed- 
ing in  transit  were  subject  to  ordinary  rates,  which  were 
higher  than  those  charged  for  emigrant  movables.  Only  a 
small  portion  of  the  oats  shipped  were  intended  for  seed 
and  none  were  used  for  feeding  in  transit.  The  remainder 
— about  565  bushels — were  sold  by  him,  or  fed  to  stock  upon 
his  farm.  There  was  a  judgment  in  favor  of  plaintiff,  from 
which  the  company  appealed. 

Z,.  /*',  Parker  and  B,  R,  Davidson ^  for  appellant. 

RiDDiCK,  J.  (after  stating  the  facts).  The  only  question 
in  this  case  is  whether  the  appellant  company  had  the  right 
to  hold  the  goods  of  Ostrander  for  any  charges  in  addition  to 
those  he  had  paid  the  Illinois  Central  Company.  Nqw,  con- 
ceding that  the  appellant  company  had  agreed  upon  joint 
tariff  rates  with  the  Illinois  Central  and  other  carriers  oper- 
ating the  lines  over  which  the  goods  of  Ostrander  were 
carried,  still  the  evidence  shows  that  the  rate  quoted  to  Os- 
trander was  for  ''emigrant's  movables,'*  and  that  this  rate, 
as  agreed  upon  and  published,  did  not  include  oats,  except 
such  as  were  to  be  used  by  the  emigrant  for  seed  or  for  feed- 
ing animals  in  transit.  Other  oats  were  subject  to  higher 
rates.  The  agent  at  Oto  testified  that  Ostrander  informed 
him  that  the  oats  were  intended  for  seed.  Ostrander  denied 
this,  and  the  agreed  statement  of  facts  says  that  the  agent 
informed  Ostrander  that  he  could  ship  oats  at  emigrant's 
rates  if  they  were  raised  by  him.  But  the  agent  had  no 
right  to  change  the  published  rates  of  the  company  in  that 
way,  a:id,  if  he  said  this  to  Ostrander,  it  is  evident  that  he 
was  acting  without  authority,  for  in  his  telegram  to  the 
general  agent  describing  the  goods  he  says,  * 'Party  wants  to 
ship  600  bushels  of  oats  to  be  used  as  seed."  The  general 
agent,  on  this  information,  directed  him  to  bill  them  at 
emigrant  rates.  If  this  act  of  the  local  agent  of  the  Illinois 
Central  bound,  that  company,  it  certainly  did  not  bind  the 
appellant  company,  which  was  not  a  party  to  the  agreement, 
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and  had  not  authorized  it.  An  amendment  to  the  interstate 
commerce  act  of  congress  provides  that  **any  common  car- 
rier subject  to  the  provisions  of  this  act  or,  whenever  such 
carrier  is  a  corporation,  any  officer  or  agent  thereof,  who  by 
means  of  false  billing,  false  classification,  false  weighing, 
or  false  report  of  weight,  or  by  any  other*  device  or  means 
shall  knowingly  and  willfully  assist  or  shall  willfully  suffer 
or  permit  any  person  or  persons  to  obtain  transportation  for 
property  at  less  than  the  regular  rates  then  established  and 
in  force  on  the  line  of  transportation  of  such  common  car- 
rier, shall  be  guilty  of  a  misdemeanor."  The  punishment 
for  such  offense  is  a  fine  of  not  over  $5,000,  or  imprisonment 
in  the  penitentiary,  or  both,  in  the  discretion  of  the  court. 
1  Supp.  Rev.  St.  U.  S.  (2d  Ed.)  p.  686;  Baird  v.  Railway 
Co.,  41  Fed.  592,  42  Am.  &  Eng.  R.  Cas.  281.  This  ship- 
ment from  Oto  to  Rogers  was  interstate  commerce,  and  con- 
trolled by  the  act  of  congress  above  mentioned.  It  is 
evident,  therefore,  that  the  local  agent  of  the  Illinois  Central 
had  no  right  to  give  Ostrander  a  lower  rate  on  his  oats  by 
falsely  classing  them  as  **emigrant  movables,"  when  they 
were  not  such  in  fact.  The  evidence  conclusively  shows 
that,  with  exception  of  about  30  bushels,  Ostrander  did  not 
ship  these  oats  for  the  purpose  of  using  them  as  seed  oats, 
or  for  feeding  stock  in  transit.  He  makes  no  such  claim, 
and  the  agent  therefore  had  no  right  to  bill  them  at  emigrant 
rates,  for  by  so  doing  he,  in  effect,  gave  Ostrander  a  lower 
rate  on  oats  than  was  allowed  other  shippers,  and  lower  than 
the  regular  published  rates.  In  other  words,  if  Ostrander 
obtained  the  low  rate  by  representing  to  the  agent  that  the 
oats  were  to  be  used  for  seed,  he  was  guilty  of  a  fraud,  and 
neither  the  appellant  nor  the  Illinois  Central  is  bound  by 
the  contract  obtained  in  that  way.  On  the  other  hand,  if 
he  stated  the  truth,  and  the  agent,  in  order  to  favor  Ostrander, 
billed  the  oats  at  emigrant  rates,  knowing  that  they  did  not 
come  within  the  published  definition  of  emigrant  goods,  be 
was  guilty  of  a  violation  of  the  law,  and  his  contract  did  not 
bind  appellant  companj'.     Take  any  view  of  the  facts  sus  - 
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tained  by  the  evidence,  and  the  appellant  company  was  not 
bound.  We  therefore  think  it  had  the  right  to  charge  for 
transporting  the  oats  not  intended  for  seed  according  to  its 
regular  rates  for  goods  of  that  kind  and  quantity.  If  Os- 
trander  has  any  remedy,  it  is  against  the  compkny  making 
the  contract.  Judgment  reversed,  and  cause  remanded  for 
a  new  trial. 


Post  et  al, 

V. 

Southern  Ry.  Co. 

(Supreme  Court  of  Tennessee,  April  Term,  iSgg.) 

Carriers  of  Goods — Traffic  Agreements — Evidence.— In  an  action 
by  shippers  from  a  certain  poibt  to  compel  a  carrier  which  con- 
nected with  certain  other  carriers  to  biU  shipments  over  a  route 
designated  by  the  shippers,  where  it  is  claimed  that  the  action  of 
such  carrier  in  refusing  to  so  bill  the  shipments  was  due  to  a  traffic 
agreement  made  between  the  carriers  entering  such  point,  which 
was  in  restraint  of  trade  and  in  violation  of  the  laws  of  the  states 
and  the  United  States,  evidence  as  to  the  transactions  at  the  meet- 
ing where  such  agreement  was  made  and  of  the  particulars  of  the 
arrangement  entered  into  thereat  is  competent. 

Samtf — Selection  of  Connecting  Carrier.* — When  goods  are  ten- 
dered for  shipment  beyond  a  carrier's  line,  and  there  are  several 
connecting  routes  equally  suitable  in  all  respects,  the  carrier  cannot 
be  compelled  to  bill  such  goods  by  a  particular  route  at  the  shipper's 
option,  where  the  shipper  does  not  show  some  legitimate  advantage 
or  some  detriment  to  himself  in  the  selection  of  one  route  over 
another,  and  especially  where  the  carrier  shows  that  its  option  in 
the  matter  of  selecting  routes  may  be  advantageous  to  itself  in  the 
conduct  of  its  business  without  injury  to  the  shipper's  interests. 

Same— Same — Mandatory  Injunction.— In  a  bill  by  such  shippers 
for  a  mandatory  injunctioa  to  the  carrier  to  compel  it  to  allow  them 
to  ship  by  a  particular  route,  it  appeared  that  none  of  the  complain- 
ants, prior  to  the  filing  of  the  bill,  had  shipped  cotton  over  the 
route  contended  for ;  that  eight  of  the  eleven   complainants   had 

•See  State  v.  Wrightsville  &  T.  R.  Co.  (Ga.),  11  Am.  &  Eng.  R. 
Cas.,  N.  S.,  576,  and  note,  p.  586. 
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not,  while  the  preliminary  injunction  was  in  force,  made  any  ship- 
ments by  such  route  ;  that  of  the  shipments  made  by  the  other  three 
complainants  while  such  injunction  was  in  force,  one-third  were  not 
routed  by  the  shipper,  //^id,  that  there  was  no  proof  that  such 
particular  route  was  a  necessity,  nor  of  irreparable  injury  to  the 
complainants  as  was  necessary  to  entitle  them  to  a  mandatory 
injunction. 

Same— Same—  Same.  —  The  courts  will  not  grant  a  mandatory 
injunction  in  such  action  when  it  appears  that  the  aim  of  the  com- 
plainants is  to  create  a  monopoly  in  the  carriage  of  a  certain  class 
of  goods  in  the  hands  of  a  second  carrier  because  of  some  undis- 
closed secret  arrangement  between  such  second  carrier  and  com- 
plainants or  their  consignees  whereby  illegal  rebates  and  concessions 
are  obtained. 

Same— Combinations  —  Jurisdiction. — Relief  cannot  be  obtained 
in  equity  against  a  traffic  agreement  between  railroads,  unless  it 
appears  that  its  direct  and  immediate  effect  is  to  restrain  com- 
merce and  trade  ;  and  the  claim  that  defendant  was  a  party  to  such 
an  agreement  is  not  sustained  by  the  evidence. 

Same— Same — Same. — A  combination  among  railroads  in  viola- 
tion of  the  **Sherraan  Anti-Trust  Law"  cannot  be  enjoined  except 
by  the  suit  of  the  United  States,  through  its  district  attorney. 

Same — Same — Partnerships.* — A  traffic  agreement  between  rail- 
roads, merely  providing  for  a  proportionate  division  of  freight 
charges,  does  not  constitute  a  partnership. 

Appeal  by  defendant  from  Shelby  county  chancery  court. 
/Reversed. 

F.  P.  Poston,  for  appellant. 
Carroll  &  McKellor^  for  appellees. 

Wilkes,  J.  This  bill  was  filed  in  the  chancery  court  of 
Shelby  county  on  February  17, 1899,  by  John  A.  Post  &Co. 
and  10  other  firms  of  cotton  shippers,  named  in  the  bill, 
Case  stated.         against   the   Southern   Railway    Company,  to 

compel  it  by  mandatory  injunction  to  issue  its 
bills  of  lading  for  cotton  tendered  it  by  complainants  for 
transportation  to  New  England  points,  with  the  routing  or 
lines  of  connecting  carriers  selected  by  complainants  inserted 
therein.  The  material  allegations  of  the  bill  are :  That  on 
the  day  named  the  Southern  Railway  Company,  a  corpora- 

♦See  note  at  end  of  case. 
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tion  under  the  laws  of  Virginia,  was  operating  its  line  of 
railway  from  Memphis,  Tenn.,  to  Alexandria,  Va.,  having  a 
* 'joint  freight  tariff  in  connection  with,  among  other  railroads, 
the  Pennsylvania  Railroad  and  the  New  York,  New  Haven 
&  Hartford  Railroad,  thus  forming  a  continuous  line  *  *  * 
from  the  city  of  Memphis  to  the  city  of  Fall  River,  Massa- 
chusetts,'' and  that  the  joint  freight  tariff  provided  for  a 
through  rate  from  Memphis,  and  over  the  lines  named,  on 
uncompressed  cotton,  and  was  certified  to  conformably  to  the 
interstate  commerce  law,  and  concurrent  over  the  lines 
named,  at  the  prescribed  rate  of  5034  cents  per  100  pounds, 
which,  by  agreement  between  the  several  carriers  named,  was 
to  be  divided  t'nfer  sese.  That  on  the  17th  of  February, 
1899,  the  complainants  tendered  to  defendant  24  bales  of  cot- 
ton, marked  **D.  Z.  S.,"  with  the  following  shipping  direc- 
tions, viz,  via  defendant's  line  to  Alexandria,  thence  via 
Pennsylvania  Railroad  to  Jersey  City,  N.  J.,  and  thence  via 
the  New  York,  New  Haven  &  Hartford  Railroad  to  Fall 
River,  Mass.,  its  destination;  and  requested  that  it  issue  its 
usual  bill  of  lading,  with  the  said  routing  inserted,  at  the  said 
joint  tariff  rate  of  50>^  cents,  which  defendant  refused,  claim- 
ing itself  the  right  to  say  over  what  connecting  lines  it  should 
be  transported.  That  the  defendant  and  the  other  lines 
named  had  all  necessary  facilities  for  carrying  said  cotton, 
and  had  no  legal  excuse  for  refusing  to  accept  it,  and  issue 
its  bill  of  lading  with  the  routing  selected  by  complainants 
therein.  That  this  refusal  was  due  to  a  secret  agreement  made 
at  New  Orleans,  the  terms  of  which  are  unknown  to  com  - 
plainants,  the  tenor  of  which  was  to  restrain  trade  and  com- 
merce, and  was  entered  into  between  all  the  lines  of  railroad 
initial  at  Memphis,  and  applicable  to  no  other  than  cotton 
shipments  from  Memphis,  and  violated  the  laws  of  the  United 
States — /.  e,  the  Sherman  anti-trust  act — and  the  statute  of 
Tennessee,  because  it  was  an  illegal  discrimination  against 
Memphis,  and  against  a  particular  class  of  shipments.  That 
complainants  have  been  cotton  shippers  for  many  years, 
buying  for  Eastern  mills,  many  of  whom  require  cotton  to  be 


204  CARRIERS  OF  FREIGHT  ^ol  XVI 

(NS) 

Post  V.  Southern  Ry,  Co 

shipped  over  certain  designated  lines.  That  they  have,  since 
the  alleged  agreement,  repeatedly  tendered  to  defendant  and 
other  railroads  at  Memphis  shipments  of  cotton,  with  routing 
given,  and  demanded  bills  of  lading  therefor,  which  were 
refused ;  and  that  the  conduct  of  defendant  has  been  oppres- 
sive, continued,  and  repeated,  and  has  caused  them  irreparable 
loss  and  damage.  That  defendant  bad,  prior  to  said  agree- 
ment, received  from  them  cotton  for  Eastern  points  with 
such  routing  as  they  selected  inserted  in  the  bill  of  lading. 
The  bill  claims  the  right  on  the  part  of  the  shipper  to  compel  the 
defendant  to  receive,  issue  its  bills  of  lading  for,  and  transport, 
over  snch  connecting  lines  as  complainants  may  select,  all 
cotton  tendered  by  them.  The  prayer  was  for  the  issuance 
of  a  mandatory  injunction  requiring  defendant  to  receive  the 
24  bales  tendered,  issue  its  bill  of  lading  therefor  with  ship- 
ping directions  inserted,  and  requiring  it  to  receive  all  cotton 
tendered  by  complainants  in  future  on  their  customary  bill 
of  lading,  and  that  it  be  made  perpetual  on  final  hearing, 
and  for  general  relief.     The  injunction  as  prayed  issued. 

Defendant  filed  its  demurrer  and  answer  to  said  bill,  the 
demurrer  containing  three  grounds, — the  first,  that  there  is 
no  equity  in  the  bill ;  second,  want  of  jurisdiction  of  the  sub- 
ject-matter, and  that  the  remedy,  if  any,  was  in  the  circuit 
court  of  the  United  States.  The  third  was  to  the  effect  that 
defendant  company  cannot  be  required,  against  its  consent, 
by  the  complainants  herein  or  the  court,  to  accept  the  routing 
given  by  the  complainants  for  the  transportation  of  said 
freights  as  set  out  in  the  bill,  but  the  routes  and  agencies  to 
be  selected  for  such  transportation  beyond  Alexandria,  Va,, 
were  and  are  wholly  within  defendant's  control, — which  was 
overruled  by  the  court.  The  answer  of  defendant,  coupled  with 
the  demurrer,  admitted  its  corporate  existence,  and  ownership 
of  the  line  from  Memphis  to  Alexandria ;  that  the  joint  through 
freight  tariff  alleged  in  the  bill  had  been  established,  and 
was  in  force  on  February  I7th,  having  been  filed  with 
and  approved  by  the  interstate  commerce  commission,  and 
provided  for  a  joint  tariff  rate  of  50,^^2  cents  per  100  pounds 
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on  uncompressed  cotton  from  Memphis  to  Fall  River,  Mass., 
over  the  lines  indicated;  that  it  does  not  know,  and  cannot 
admit  the  averment,  that  the  other  railroad  lines  named  in 
said  tariff  have  certified  their  acceptance  of  it  to  the  commis- 
sion as  required  by  law,  and  demands  proof;  that  by  said 
tariff  defendant  and  the  other  lines  named  agreed  to  a 
division  of  the  rate  znier  sese.  Defendant  alleges  that  by 
other  provisions  of  the  same  tariff  deliveries  of  cotton  could 
be  made  by  it  to  the  Pennsylvania  Railroad  for  delivery  to 
Fall  River,  Mass.,  under  said  tariff,  and  at  the  through  rate, 
either  at  Hagerstown,  Md.,  over  the  Norfolk  &  Western 
Railway,  or  at  Pinner's  Point,  Va.,  to  be  used  as  the  exigen- 
cies of  the  business  might  require ;  and  that  it  had  the  right 
to  select  the  connecting  line  over  which  the  same  should  be 
carried.  The  tender  of  the  24  bales  of  cotton  alleged  in  the 
bill  is  admitted,  as  is  defendant's  refusal  to  receive  it  and 
issue  its  bills  of  lading  under  the  conditions  demanded  by 
complainants ;  but  defendant  says  that  at  the  time  of  this 
refusal  to  allow  complainants  to  route  said  cotton  through  to 
destination  it  was  ready,  willing,  and  offered  to  receive  said 
24  bales,  and  any  other  cotton  that  might  be  offered,  and 
safely  and  promptly  carry  it  to  Alexandria,  Va.,  and  deliver 
it  to  any  person  or  carrier  the  shipper  might  name,  issuing, 
however,  only  its  local  bill  of  lading,  and  charging  local 
freight  rates  on  such  shipments,  recognizing,  as  it  always 
has,  the  shipper's  right  to  send  any  freight  to  any  point 
on  its  line,  and  have  it  delivered  as  the  shipper  might 
elect,  but  denying  that  in  cases  where  freight  was  to  be 
shipped  to  a  point  beyond  its  own  line  it  could  be 
compelled  at  all  to  issue  its  through  bill  of  lading  therefor, 
except  at  its  option,  and  subject  to  such  reasonable  conditions 
as  it  might  impose ;  that  the  rate  shown  in  tariff  of  50  J^  cents 
is  much  lower  than  the  combined  local  rates  on  each  line 
would  be,  and  these  reduced  rates  can  only  be  given  by 
arrangements  with  the  several  carriers  composing  the  through 
line,  and  cannot  be  made  for  any  length  of  time,  but  are 
constantly  changing  to  meet  the  necessities  of  the  business. 
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The  defendant  gives  many  reasons  why  it  should  be  allowed 
to  route   freight,  viz,   solvency  of  connections;    ability  to 
handle   freight  promptly;   willingness   and   ability  to  settle 
claims   growing  out   of   shipments   promptly;   selection  of 
lines   with   a   view  of  having  them  return    defendant*s  cars 
from  the  East  loaded,  or  reciprocity  in  business  relations;  a 
particular  line  may  at  any  time  become  disabled  or  congested, 
so  as  to  be  unable  to  move  freight  promptly ;  defendant  may 
be  required  to  send  its  cars  over  lines  which  will  not  return 
them,  or  pay  mileage,  or  return  any  business  on  them,  while 
the  line  selected  by  defendant  may  do  all  this,  and  it  should 
be  left  free  to  make  its  own  selections  and   arrangements. 
The   refusal   to   receive   the   24   bales   of  cotton    upon  the 
distinct  ground  that  the  shipper  did  not  have  the  right  to 
select,  and  defendant  could  not  be  compelled,  on  through 
shipments   beyond  its  line,    to  issue  through  bills  of  lading 
over  the  connecting  carriers,   is  admitted.     Defendant  denies 
that  it  has  done   anything  not  authorized  by  law,  or  that  it 
has   violated   any  law  ;  denies  that  there  wias  any  agreement 
at  New  Orleans  touching   the  routing  of   cotton,  or  that,  if 
there  had  been,  it  violated  any  law,  state  or  national;  denies 
that  it  has   been  guilty  of  discrimination  against  complain- 
ants, or  Memphis  as  a  market,  or  cotton  as  a  product,  or 
that  it   has  ever  permitted  shippers  to  route  cotton  at  Mem- 
phis or  elsewhere.     The  averments  of  the  bill  in   regard  to 
repeated   tenders  of  cotton  by,  irreparable   loss  and  damage 
to,   and   discriminations   against   complainants    are  denied. 
In   short,  all  the  material   averments  are  put  in  issue,  and 
defendant  insists  that  under  the  law  it  has  the  right  to  refuse 
to  receive  cotton,  or  anything  else,  and  to  refuse  to  issue  its 
through  bill  of  lading  therefor  beyond  its  own  line,  unless  it 
may  select  the  agencies  by  which  it  will  be  cdrried. 

Considerable  proof  was  taken  in  the  case,  and  on  final 
hearing  the  court  below  decreed  **that  the  complainants  are 
entitled  to  have  their  cotton  accepted  and  received  by  the 
defendant,  and  transported  over  its  lines  and  over  the 
connecting  lines   of   defendant,   as  designated   in  the  bill 
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herein,  to  Alexandria,  Virginia,  and  thence  over  the  Penn- 
sylvania Railroad  to  Jersey  City,  and  thence  over  the  New 
York,  New  Haven  &  Hartford  Railroad  to  destination,  as 
complainants  may  so  designate  their  cotton  to  be  shipped, 
where  the  defendant  has  through  tariff  arrangements  with 
such  designated  connections,  and  complainants  tendering 
the  published  through  tariff  rate,  and  demanding  the  usual 
and  customary  bill  of  lading  therefor'*;  and  held  further 
*'that  the  provisional  mandatory  injunction  heretofore  issued 
in  this  cause,  requiring  the  defendant  to  accept  and  trans- 
port complainants*  cotton  upon  the  conditions  and  consider- 
ations hereinbefore  mentioned,  be  made  perpetual,'* — from 
which  defendant  prayed  and  perfected  an  appeal  to  this 
court,  and  now  makes  the  following  assignments  of  error: 
'* First.  The  court  erred  in  overruling  the  third  ground  of 
demurrer  filed  by  defendant,  to  the  effect  that  it  could  not  be 
compelled  to  accept  the  routing  given  by  complainants  for 
the  transportation  of  cotton  as  claimed  by  them,  but  that  the 
routes  and  agencies  to  be  selected  for  the  transportation 
thereof  beyond  its  own  lines  was  and  is  a  matter  wholly  within 
the  control  of  demurrant.  Second.  The  court  erred  in  decree- 
ing that  the  complainants  were  entitled  to  have  their  cotton 
accepted  and  received  by  the  defendant,  and  transported  over 
its  lines  and  over  the  connecting  lines  of  defendant,  as  desig- 
nated in  the  bill,  to  Alexandria,  Virginia,  and  thence  over  the 
Pennsylvania  Railroad  to  Jersey  City,  and  thence  over  the 
New  York,  New  Haven  &  Hartford  Railroad  to  destination, 
with  the  routing  to  be  selected  by  the  complainants  inserted 
in  the  bill  of  lading  issued  therefor,  and  to  have  issued  to 
them  the  customary  bill  of  lading  therefor.  Third.  The 
court  should  have  held,  and  erred  in  refusing  to  hold,  that 
the  defendant  railway  company  had  the  legal  right,  where 
cotton  destined  for  shipment  to  points  beyond  its  own  line 
was  tendered  to  it  for  transportation,  to  select  and  name,  and 
transport  the  same  over,  such  connecting  lines  beyond  its 
own  line  as  it  might  select  and  choose  to  use.  Fourth.  The 
court  erred  in  adjudging  and  decreeing  that  the  provisional 
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mandatory  injunction  preliminarily  granted  in  this  cause, 
requiring  the  defendant  to  accept  and  transport  cotton  ten- 
dered it  by  complainants  over  such  connecting  lines  as  they 
might  choose  to  select,  be  made  perpetual.  Fifth.  The  court 
should  have  held,  and  erred  in  refusing  to  so  hold,  that  com- 
plainants were  entitled  to  no  relief,  and  in  refusing  to  dismiss 
their  bill  herein.  Sixth.  The  court  erred  in  admitting  in 
evidence  the  following  questions  and  answers  propounded 
by  complainants'  counsel  to  Prank  Anderson,  to  wit,  the 
questions  designated  in  the  bill  of  exceptions  touching  the 
physical  division  of  cotton  or  the  apportionment  of  it  between 
the  several  carriers  at  Memphis,  and  in  admitting  in  evidence 
the  announcement  or  resolution  filed  as  Exhibit  No.  10  to 
Anderson's  deposition,  showing  such  physical  division  or 
apportionment  of  cotton  shipped  out  of  Memphis,  and  in 
admitting  in  evidence  the  testimony  of  B.  G.  Sargent  and  J. 
M.  Gulp,  and  especially'  the  supplement  to  Exhibit  B  to  the 
deposition  of  J.  M.  Gulp,  being  the  announcement  of  the 
percentages  to  which  each  road  would  limit  its  carrying 
capacity.  Seventh.  The  court  erred  in  declining  to  compel 
the  witness  H.  B.  Deming  to  answer  the  question  propounded 
to  him  touching  the  fact  as  to  whether  or  not  he  or  his  firm 
had,  prior  to  the  20th  of  December,  1898,  received  or  accepted 
from  the  Star  Union,  or  any  other  fast  freight  line  out  of 
Memphis,  rebates  or  concessions  from  the  regular  cotton  rate 
in  force.  The  court  erred  in  refusing  to  compel  the  witness 
G.  G.  Gowan  to  answer  the  question  propounded  to  him  as 
to  whether  or  not  he  or  his  firm  received  or  accepted  from 
the  Star  Union  Line,  or  any  other,  fast  freight  line  out  of 
Memphis,  prior  to  the  20th  of  .December,  1898,  rebates  or 
concessions  from  the  regular  established  cotton  rate  in  force. 
Eighth.  The  court  should  have  held  that,  the  subject-matter 
hereof  being  interstate  commerce,  under  article  1,  §  8,  par.  3. 
of  the  United  States  constitution,  the  state  court  had  no 
jurisdiction,  and  erred  in  overruling  the  second  ground  of 
demurrer.  Ninth.  The  court  erred  in  refusing  to  hold  that 
under  the  provisions  of  the  act  of  congress  passed  February 
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4,  1887,  and  amendments  thereto,  regulating  interstate  com- 
merce, the  defendant  could  not  be  compelled  to  issue  bills  of 
lading  for  goods  to  be  transported  beyond  its  own  line  over 
connecting  lines  of  carriers  selected  by  the  shippef .  Tenth. 
The  court  erred  in  refusing  to  hold  that  the  New  Orleans 
announcement  of  December  20,  1898,  was  not  violative  of  the 
provisions  of  the  act  of  congress  passed  July  2,  1890,  known 
as  the  *Anti- Trust  Act,'  or  of  the  provisions  of  the  act  of 
congress  to  regulate  interstate  commerce,  passed  February  4^ 
1887.  Eleventh.  The  court  erred  in  refusing  to  hold  that 
complainants  herein  could  not  maintain  the  bill  for  an 
alleged  violation  of  the  anti -trust  act,  passed  by  congress 
Jul3'  2,  1890,  the  United  States  being  the  only  party  author- 
ized to  maintain  such  bill." 

Before  proceeding  to  consider  the  question  of  law  involved » 
we  think  it  necessary  to  pass  upon  several  questions  of  fact 
as  to  which  there  is  more  or  less  of  difference  between  the 
parties.  It  is  insisted  that  the  refusal  to  allow  shippers  to 
select  their  own  routes  applied  alone  to  the  Memphis  markets 
— ^to  shipments  of  cotton;  that  it  was  first  put  in  force  after 
December  20,  1898;  that  repeated  attempts  were  made  after 
that  time  to  make  shipments  over  routes  designated  by  ship- 
pers, and  refused;  that  irreparable  loss  and  damage  resulted 
to  shippers ;  that  this  action  was  taken  in  pursuance  of  the 
agreement  made  on  December  20,  1898,  at  New  Orleans,  to 
that  effect,  and  that  such  agreement  was  illegal,  and  in  viola- 
tion of  the  laws  of  the  state  and  the  United  Slates,  and  particu- 
larly the  act  of  congress  passed  July  2,  1890,  known  as  the 
"Sherman  Anti-Trust  Law."  It  appears  that  prominent  rep- 
resentatives of  all  the  leading  lines  of  railroad  entering  Mem- 
phis and  of  one  packet  line  attended  this  meeting  at  New 
Orleans,  which  was  formally  held  with  a  chairman  and  secre- 
tary. It  is  said,  on  one  hand,  that  a  binding  contract  was 
entered  into  between  the  several  parties  to  do  several  things 
and  pursue  certain  policies  ;  while,  on  the  other,  it  is  said  there 
was  no  binding  contract  that  could  be  legally  enforced  entered 
16  (N  s)  A  &  E  R  Cas— 14 
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into,  but  that  the  several  individuals,  for  their  companies, 
each  outlined  the  course  his  company  would  pursue.  The 
following  minutes  of  the  proceedings  are  put  in  evidence : 

**  'The  Southern  Railway  Company  announces  effective 
January  1st,  1899 :  First.  That  Frank  Anderson  is  desig- 
nated the  individual  agent  of  this  line  for  the  purpose  of 
announcing  its  rates  on  export  cotton  traffic  out  of  Memphis. 
Second.  That  this  line  announces  for  itself  that  it  will  not 
cut  unlawfully,  or  secretly  reduce  by  any  manipulation,  the 
rates  on  cotton  from  Memphis  to  foreign  points,  adjusted  for 
it  from  day  to  day  by  its  appointed  agent.  Third.  That  it 
will  furnish  daily  to  its  appointed  agent  the  lowest  ocean  rates 
from  the  various  ports  reached  by  it  to  foreign  ports. 
Fourth.  That  it  will  not  cut  unlawfully,  or  secretly  reduce 
in  any  way  whatever,  its  published  tariff  rates  on 
cotton  from  Memphis  destined  to  points  within  the 
United  States  and  Canada.  Fifth.  That,  to  preserve  the 
integrity  of  its  published  tariff  rates,  it  will  control  the  rout- 
ing of  its  cotton  and  issue  its  own  bills  of  lading  for  all 
cotton  forwarded  over  its  road ;  that  such  bills  of  lading  will 
not  specify  routing  via  any  fast  freight  line  nor  routing  via 
any  connecting  roads  except  to  specify  such  terminal  rail- 
roads deliveries  as  may  be  designated  by  shippers ;  that  in 
the  distribution  of  its  cotton  among  its  connecting  lines  it 
will  have  at  all  times  due  regard  for  the  strict  maintenance  of 
its  rates  through  to  destination ;  that  it  will  give  ten  days' 
notice  in  advance  of  any  change  in  its  policy.*  Representa- 
tives of  the  Illinois  Central,  Yazoo  &  Miss.  Valley,  Nash- 
ville, Chattanooga  &  St.  Louis,  Kansas  City,  Memphis  & 
Birmingham,  Kansas  City,  Ft.  Scott  &  Memphis,  Louisville 
&  Nashville  R.  R.,  and  Memphis  &  Cincinnati  Packet  Co. 
made  same  announcement  for  their  respective  lines,  and  upon 
December  23rd  Mr.  C.  G.  Warner,  vice  president  of  the 
Missouri  Pacific  R.  R.,  made  same  announcement  for  his 
road,  after  which  the  following  was  adopted  :  *That  the  decla- 
ration with  respect  to  maintenance  of  rates,  the  issuing  by 
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initial  lines  of  their  own  bills  of  lading:  for  cotton  shipped 
from  Memphis,  become  effective  at  once  :  provided,  however, 
that  the  initial  lines  and  fast  freight  lines  will  be  allowed 
until  the  night  of  December  31st  to  get  forward  such  cotton 
for  which  they  have  issued  their  bills  of  lading  up  to  and 
including  December  20,  1899.  That  initial  lines  and  fast 
freight  lines  be  required  by  Secretary  Anderson  to  furnish 
him  at  once  a  statement  showing  the  number  of  bales,  marks, 
etc.,  of  all  cotton  for  which  they  have  issued  bills  of  lading 
up  to  and  including  December  20, 1898.*  Meeting  adjourned. 
H.  F.  Smith,  Chairman.     Frank  Anderson,  Secretary." 

'^Supplement  to  the  proceedings  of  a  conference  of  the 
executive  officers  of  the  Memphis  initial  lines,  held  at  New 
Orleans,  December  20th,  1898  : 

Representative  of  the  Southern  Railway  announced 
that  his  road  would  limit  its  carrying  of  cotton 
from  and  passing  through  Memphis  from  Sep- 
tember 1st,  1898,  to  August  31st,  1899,  to 13.42  per  cent. 

Representatives  of  the  Illinois  Central  and  Yazoo 
&  Miss.  Valley- Railroads  announced  that  their 
roads  would  limit  their  carrying  to 42.78  per  cent. 

Representative  of  the  Louisville  &  Nashville  Rail- 
road announced  that  his  road  would  limit  its  car- 
rying to 13.42  per  cent. 

Representative  of  the  Nashville,  Chattanooga  &  St. 
Louis  Railroad  announced  that  his  road  would 
limit  its  carrying  to 7.%  per  cent. 

Representative  of  the  Memphis  &  Cincinnati  Packet 
Co.  announced  that  his  line  would  limit  its 
carrying   to 6.50  per  cent. 

100.00 per  cent. 

'*It  was  understood  that  Illinois  shipments  on  through 
waybills  for  Y.  &  M.  V.  stations  will  not  be  included  in  the 
percentage  announced  by  the  I.  C.  and  Y.  &  M.  V.  R.  Rs. 
H.  F.Smith,  Chairman.     Frank  Anderson,  Secretary.'* 

All  evidence  in  regard  to  the  physical  division  of  cotton  or 
the  apportionment   of   it   between  the   several    carriers    at 
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Memphis  was  objected  to,  and  introduced  over  the  objection 

of  defendant,  and  this  action  of  the  court  forms 
ooods^nSafflo  the  basis  of  the  sixth  assignment  of  errors. 
Evidence.  The  grouuds   of  objcctiou  are  that  the  matter 

was  irrelevant  and  incompetent,  and  that  there 
was  no  issue  tendered  by  the  pleadings  touching  the  physical 
apportionment  of  the  cotton  at  Memphis.  The  parties  have 
treated  the  real  questions  involved  in  this  case  to  be  :  First, 
whether  the  shipper  or  the  carrier  has  the  right  to  designate 
the  route  of  through  shipments  at  reduced  through  rates; 
second,  whether  the  declaration  of  policy  made  at  New 
Orleans  was  an  illegal  transaction,  and  whether  the  physical 
division  of  cotton  shipments  made  in  pursuance  of  that  agree- 
ment was  or  was  not  illegal,  and  whether  this  court  has  power 
to  enjoin  enforcement  of  such  policy.  We  are  of  opinion 
that  the  charge  in  the  bill  that  the  action  of  the  railroad  was 
due  to  the  agreement  at  New  Orleans,  the  terms  of  which  are 
unknown  to  complainants,  but  whose  tenor  was  to  restrain 
trade  and  commerce,  and  in  violation  of  the  laws  of  the  states 
and  the  United  States,  was  broad  enough  to  let  in  full  evi- 
dence as  to  what  was  done  at  that  meeting,  and  what  policies 
were  outlined,  and  what  division,  if  any,  was  made  of  the 
traffic  at  that  place,  and  the  terms  of  that  division,  and  the 
circumstances  connected  with  it;  but  the  extent  of  relief 
granted  upon  these  matters  must  be  governed,  as  in  all  other 
cases,  by  the  pleadings  and  scope  of  the  bill,  and  the  juris- 
diction of  the  court,  which  will  be  hereafter  considered.  It 
is  sufficient  to  say  that  we  do  not  find  from  the  record  that 
the  proceedings  took  the  shape  of  an  actual  contract  capable 
of  legal  enforcement  by  either  party,  but  it  was  a  simultaneous 
declaration  of  the  same  policy,  which  had  already  been 
practiced  by  each  company,  and  this  declaration  by  each  was 
made  in  view  and  in  consideration  of  the  fact  that  rates  had 
already  been  fixed  by  the  keenest  competition;  that  the 
declaration  was  made  solely  with  reference  to  cotton  in  the 
Memphis  market ;  and  that  concert  of  action  upon  this  idea 
of  maintaining  the  right  to  route  cotton  was  first  declared  at 
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the  time  and  after  this  meeting  and  declaration.  But  we  do 
not  find  that  repeated  efforts  were  made  after  that  time  to 
make  shipments  contrary  to  this  line  of  policy,  nor,  as  a 
matter  of  fact,  that  the  complainants  suffered  any  irreparable 
loss  from  a  denial  of  their  right  to  name  the  shipping  route 
for  their  cotton,  nor,  indeed,  is  any  actual  loss  shown,  and 
the  case  presented  is  simply  a  test  case,  and  so  intended,  and 
the  question  resolves  itself  into  a  legality  of  the  concerted 
action  under  the  law,  and  the  effect  that  such  action,  if  illegal, 
may  be  presumed  to  have  on  the  interest  of  the  shippers. 

Upon  the  abstract  question  as  to  whether  the  initial  rail- 
road company  or  the  shipper  has  the  right  to  designate  the 
route  of  through  shipments  at  through  rates  lower  than  local 
rates,  while  there  is  some  conflict  of  authority, 

86ixne — SelGction 

we  think  the  weight  of  it,  as  well  as  the  reasons,  §^er^^"* 
are  in  favor  of  the  right  of  the  railroad  campany 
to  make  the  designation,  and  enforce  it,  when  there  are  sev- 
eral lines  equally  prompt  and  reliable  offered  the  shipper. 
It  is  virtually  conceded  that  a  railroad  company  cannot  be 
required,  as  a  legal  obligation,  to  carry  freights  beyond  its 
own  terminal  points,  and  this  is  in  accord  with  the  great 
weight,  if  not  universal  holding,  of  the  cases.  Express  Cases, 
117  U.  S.  1,  29,  6  Sup.  Ct.  542,  628;  Coles  v.  Railroad  Co. 
(Ga.),  45  Am.  &  Eng.  R.  Cas.  328,  12  S.  E.  749;  Myrick  v. 
Railroad  Co.,  107  U.  S.  102,  1  Sup.  Ct.  425;  Hunter  v.  Rail- 
way Co.  (Tex.  Sup.), 42  Am.  &  Eng.  R.  Cas.  501;  13  S.  W. 
190  ;  Bird  v.  Railroad  Co.,  99  Tenn.  719,42  S.  W.  451 ;  Trans- 
portation Co.  V.  Bloch,  86  Tenn.  415,  6  S.  W.  881 ;  Elliott,  R. 
R.  §  1432 ;  Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M.  & 
S.  Ry.  Co.,  41  Fed.  563,  42  Am.  &  Eng.  R.  Cas.  490;  St. 
Louis  Drayage  Co.  v.  Louisville  &  N.  R.  Co.,  65  Fed.  41. 
This  being  both  conceded  and  established,  we  think  it  must, 
upon  authority  and  reason,  follow  that,  if  a  railroad  company 
does  undertake  to  carry  beyond  its  own  terminus,  it  may 
limit  its  liability  to  its  own  line  (Bird  v.  Railroad  Co.,  99 
Tenn.  719,  42  S.  W.  451,  and  cases  cited),  and  it  may  deter- 
mine what  agencies  it  will  select  to  make  such  further  car- 
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riage.     The  supreme  court  of  the  United  States  in  the  case  of 
Atchison.  T.  &S.  F.  R.  Co.  v,  Denver  &  N.  O.  R.  Co.,  110 
U.  S.    680,  16  Am.  &    Eng.  R.    Cas.  57,  4   Sup.   Ct.    191, 
says:    **At  common  law  a   carrier  is   not   bound   to   carry 
except   on  its   own  line,  and  we  think  it  quite   clear    that, 
if  he   contracts   to   go  beyond,  he   may,  in   the   absence    of 
statutory     regulations     to     the     contrary,     determine      for 
himself   what  agencies  he   will    employ.      His  contract    is 
equivalent  to  the  extension  of  his  line  for  the  purpose  of  the 
contract,  and,  if  he  holds  himself  out  as  a  carrier  beyond  the 
line,  so  that  he  may  be  required  to  carry  in  that  way,  he  may 
nevertheless  confine  himself  to  the  particular  route  he  chooses 
to  use.     He  puts  himself  in  no  worse  position  by  extending 
his  route  with  the  help  of  others  than  he  would  occupy  if  the 
means  of  transportation  were  all  his  own.     He  certainly  may 
select  his  own  agencies  and  his  own  associates  for  doing  his 
own  business.*'     This  language  is  cited  and  applied  by  the 
United  States  circuit  court  of  appeals.  Fifth  circuit,   in  the 
case  of  Gulf,  C.  &  S.  F.  Ry.  Co.  v.    Miami  S.  S.  Co.,  30  C. 
C.  A.  151,  86  Fed.  416;  the  court  saying:  '*We  listened  at- 
tentively and  with  interest  to  the  able  oral  arguments  of  coun- 
sel who  appear  for  appellee,  and  we  have  diligently  examined 
the  printed  brief  which  they  submit,  and  the  numerous  au- 
thorities cited  thereon,  but  we  do  not  find  in  all  that  they 
have  advanced ,  or  in  any  of  the  authorities  we  have  examined, 
an5rthing  to  weaken  the  force  of  the  above  suggestions,  and 
the  authority  on  which  such  suggestions  rest."     In  the  case 
of  Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
41  Fed.  563,42  Am.  &  Eng.  R.  Cas.  490,  Caldwell,  J.,  says  : 
*'At  common  law  a  carrier  is  not  bound  to  carry  except  on 
his  own  line,  and  we  think  it  quite  clear  that,  if  he  contracts 
to  go  beyond,  he   may,  in  the  absence  of  statutory  regula- 
tions, determine  for  himself  what  agency  he  will  employ;*' 
citing  in  support  of  the  opinion  Atchison,  T.  &  S.  F.  R.  Co. 
V,  Denver  &  N.  O.  R.  Co.,  110  U.  S.  667,  16  Am.  &  Eng.  R. 
Cas.  57,  4  Sup.  Ct.  185.     And  in  the  case  of  St.  Louis  Dray- 
age  Co.  V,  Louisville  &  N.  R.  Co.,  65  Fed.  41,  the  language 
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of  the  court  in  the  110  U.  S.  and  4  Sup.  Ct.  case  is  quoted 
and  approved.  In  both  of  these  cases,  as  well  as  in  the  case 
of  Little  Rock  &  M.  R.  Co.  v,  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
59  Fed.  400,  42  Am.  &  Eng.  R.  Cas.  490,  the  principle  is 
clearly  established  that  the  matter  of  through  tariffs  and 
through  arrangements  made  by  one  railroad  company  with 
other  carriers  is  wholly  within  the  discretion  of  the  first  car- 
rier, and  that  a  court  of  equity  has  no  power  to  compel  one 
carrier  to  make  these  arrangements  with  another,  or  to  re- 
quire one  carrier  to  accept  through  freights  or  passengers 
tendered  by  another. 

It  is  insisted  that  this  principle  is  controlling  of  the  case 
at  bar,  because,  if  the  initial  carrier  has  the  right  to  make 
these  arrangements  and  connections  with  other  lines,  he  has 
the  right  at  any  moment  to  discontinue  them,  and  the  manda- 
tory injunction  issued  in  the  case  seeks  to  compel  the  de- 
fendant company  to  keep  up  these  arrangements,  whether 
they  prove  satisfactory  or  not.  In  the  case  of  Bird  v.  Rail- 
road Co.,  99Tenn.  719,  722,42  S.  W.  452,  the  court,  speaking 
through  Justice  Caldwei^l,  thus  announces  the  proposition : 
"The  first  carrier  had  the  legal  right,  at  its  election,  to  un- 
dertake the  transportation  of  the  goods  to  the  terminus  of  its 
own  line  merely,  or  to  their  ultimate  destination.  It  was 
under  no  legal  obligation,  in  the  first  instance,  to  transport 
them  beyond  the  end  of  its  own  line;  and  for  that  reason  it 
was  authorized  in  the  law,  when  contracting  for  such  through 
transportation,  to  limit  its  liability  by  the  clause  mentioned.*' 
Transportation  Co.  v.  Bloch,  86  Tenn.  415,  6  S.  W.  881; 
Railroad  Co.  v.  Brumley,  5  Lea,  401 ;  Dillard  v.  Railroad 
Co..  2  Lea,  288;  Telegraph  Co.  v.  Munford.  87  Tenn.  190, 
10  S.  W.  318 ;  Lawson,  Carr.  §  236;  Schouler,  Bailm.  §  603 ; 
2  Am.  &  Eng.  Enc.  Law,  866,  867;  Ror.  R.  R.  p.  1222; 
Lotspeich  v.  Railroad  Co.,  73  Ala.  306.  Mr.  Elliott,  in  his 
latest  work  on  Railroads,  lays  down  the  general  doctrine  as 
follows  (section  1432)  :  **As  a  general  rule,  no  carrier  is 
bound  by  law  to  accept  and  carry  goods  beyond  the  terminus 
of  its   own  line.     In  the  absence  of  any  agreement,  either 
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express   or  clearly   implied,    for  transportation   beyond  its 
own   line,   the    common-law    duty   of  an   independent  car- 
rier is  performed    by  safely    transporting    the    goods    over 
its    own    line,    and    delivering  them   to  the  consignee    or 
connecting   carrier,  as  the   case  may  be.*'     It  has  been  uni- 
formly held  that  the  courts  cannot  compel  a  railroad  com- 
pany to   enter   into  through  traffic  arrangements  with  other 
lines  of  railroad,  it  being  a  matter  whollj'^  within  its  discre- 
tion, and   for  its   sole  determination.     Little  Rock  &  M.  R. 
Co.  V.  St.  Louis,  I.  M.  &  S.   Ry.  Co.,  41  Fed.   563,  42  Am. 
&  Eng.  R.  Cas.  490;  St.  Louis  Drayage  Co.  v,  Louisville  & 
N.  R.  Co.,  65  Fed.    41.     If  this   be  true,  and  a  carrier  can 
refuse  to  make  such  through  arrangements,  certainly  it  can 
refuse  to  use  them  after  being  made,  if  for  sufficient  reasons 
it  does  not  desire  to  do  so.     The  case  of  Bird  v.  Railway  Co., 
99  Tenn.  722,  42  S.  W.  451,  recognizes  the  right  of  the  car- 
rier to  refuse  to  carry  beyond  its  own  line,  or,  if  doing  so,  to 
limit  its  liability.     If  it  can  impose  the  condition  of  limited 
liability,  it  certainly  can  refuse  to  carry,  if  the  privilege  of 
selecting  its  connecting  agencies  is  not  given  to  it.     In  the 
110  U.  S.  and  4  Sup.  Ct.  case,  cited  above,  the  rule  is  stated 
that,  in  the  absence  of  statutory  regulations,  the  carrier  may 
select  the   agency  it   chooses  to   use.     See,  also,  Pullman's 
Palace-Car  Co.  v,   Missouri  Pac.  Ry.  Co.,  115  U.  S.  587,  23 
Am.  &  Eng.  R.  Cas.  537,  6  Sup.  Ct.  194;  Chicago  Ry.  Co. 
t^  Pennsylvania   Ry.  Co.,  1  Interst.  Commerce  Com.  R.  86; 
Kentucky  &  I.  Bridge  Co.  v,  Louisville  &  N.  R.  Co.,  37  Fed. 
567;  Chicago  &  N.  W.  Ry.  Co.  v.  Osborne,  3  C.  C.  A.  347, 
52  Fed.  915;  Little  Rock  &  M.  R.  Co.  v,  St.  Louis  S.  W. 
Ry.  Co.,  11  C.  C.  A.  417,  63    Fed.  775;    St.  Louis  Drayage 
Co.  V,  Louisville  &   N.  R.  Co.,  65    Fed.  39;  Detroit.  G.  H. 
&  M.  Ry.  Co.  V,  Interstate  Commerce  Commission,  21  C.  C. 
A.    103,   74    Fed.    838;   Mattingly   v,  Pennsylvania    Co.,    2 
Interst.  Commerce  Com.  R.  806.     The  reasons  why  carriers 
should  have  this  right  to  designate  routes  are  forcibly  stated 
by  the  witness  Culp,  who,  it  is  shown,  has  an  experience  of 
28  years  in  the  traffic  departments  of  railroads.     He  says : 
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"Satisfactory  arrangements  necessary  to  be  made  with  all 
parts  of  the  line  for  operation  of  through  rates  include  pro- 
portions to  be  allowed  each  carrier;  the  ability  of  the  con- 
necting lines  to  transport  the  traffic  with  the  utmost  speed  ; 
the  solvency  of  different  parts  of  the  line  ;  their  willingness 
to  and  ability  to  promptly  settle  claims,  either  for  loss  to 
property,  overcharge  in  rates,  or  loss  of  cars  or  other  property 
of  the  company  ;  reciprocity  on  the  part  of  the  connecting 
line  in  delivering  freights  to  the  defendant  for  transportation 
over  its  line  in  return  for  freights  delivered  to  such  connect- 
ing lines  by  it ;  participation  in  salaries  and  expenses  of 
agencies  established  for  procurement  of  traffic;  compliance 
with  the  law,  state  and  national,  with  respect  to  rates  ap- 
plying to  traffic  over  such  other  lines  ;  friendly  co-operation 
of  connecting  lines,  and  performances  of  the  duty  so  as  to 
satisfy  patrons,  and  increase  business ;  that  it  may  not  be 
compelled  to  send  its  cars  over  connecting  lines  which  will  not 
promply  return  them;  in  order  to  select  such  connections  as 
are  able  to  furnish  it  a  proportion  of  cars  needed  by  the 
through  lines ;  that  it  may  not  be  required  to  haul  cars  to 
Memphis  empty,  to  meet  requirements  of  shippers  in  order 
to  load  their  freight,  while  it  may  have  a  supply  of  empty 
cars  on  hand  to  be  returned  by  other  routes ;  so  to  distribute 
its  tonnage  as  not  to  congest  one  or  more  of  the  roads,  while 
forwarding  so  little  traffic  over  other  lines  as  to  cause  them 
to  form  other  connections,  to  the  disadvantage  of  the  South- 
ern Railway."  He  continues  :  **To  promptly  handle  freight, 
defendant  should,  from  time  to  time,  select  some  particular 
carrier  as  against  others.  It  is  necessary  at  times  to  send  a 
larger  percentage  of  business  than  usual  via  particular  line, 
in  order  to  return  loaded  cars  which  would  otherwise  return 
empty,  or  to  furnish  loads  for  steamships  which  would  other- 
wise be  compelled  to  sail  from  port  without  loads.**  Illus- 
trating this,  he  cites  cases  of  steamships  plying  from  the 
ports  of  Brunswick,  Pinner's  Point,  and  other  South  Atlantic 
seaports,  to  New  York,  Philadelphia,  and  other  North 
Atlantic  seaports,  running  in  connection  with  the  Southern 
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Railway  Company.  It  may  be  necessary,  in  order  to  load  a 
ship  sailing  from  Brunswick  at  one  particular  time  to  route 
all,  or  practically  all,  of  its  freight  to  that  port,  when  the 
next  day  the  situation  may  be  reversed,  and  it  may  have  to 
send  all  of  its  freight  to  Norfolk  ;  the  making  of  arrange- 
ments to  increase  the  efficiency  of  the  carriers;  the  necessity 
of  looking  to  the  solvency  of  lines  over  which  their  business 
is  to-be  transported  and  their  cars  sent ;  and  the  willingness 
and  ability  of  such  connecting  lines  to  pay  claims  for  loss 
of  property,  and  for  car  mileage.  See,  on  this  subject,  Ray, 
Neg.  Imp.  Duties  (Freight  Carr.)  pp.  668,  669.  The  case 
of  Coe  V.  Railroad  Co.,  3  Fed.  775,  is  cited  by  complainants' 
counsel  as  holding  a  doctrine  contrary  to  this,  but  we  think 
that  case  is  not  in  point.  It  was  a  case  where  a  stock  yard 
had  been  constructed  and  used  for  a  number  of  years  as  a 
mutual  convenience  between  the  owner  and  the  railroad. 
The  latter  then  entered  into  a  contract  with  a  rival  stock- 
yard company,  and  agreed  to  give  it  a  monopoly  of  the 
stock  business,  and  required  the  former  stock -yard  owner  to 
ship  through  the  latter.  The  railroad  had  no  yards  of  its 
own,  and  it  was  held  that  the  railroad  could  not,  in  this 
manner,  require  the  complainant  to  transact  his  business 
through  a  competitor  at  an  increased  expense.  And  a  num- 
ber of  authorities  are  in  accord  with  this  holding.  Elliott, 
R.  R.  §  1551 ;  Stock-Yards  Co.  v,  Keith,  139  U.  S.  128,  11 
Sup.  Ct.  461.  But  we  do  .not  consider  this  case  as  appli- 
cable to  the  present  one.  The  case  of  Express  Co.  v, 
Koontze,  8  Wall.  342,  is  also  relied  on  for  complainants. 
That  was  a  shipment  of  gold  dust,  and  at  the  time  of  the 
shipment  one  of  the  two  connecting  lines  was  in  territory  in 
which  a  state  of  war  existed,  and  was  dangerous,  and  tiie 
express  company  had  notice  of  this  fact,  and  was  cautioned 
not  to  ship  over  that  line.  It  did  so,  however,  land  the 
freight  was  seized  by  a  body  of  armed  men.  There  was  a 
recovery  from  the  express  company  upon  the  ground  that  it 
was  negligent  in  shipping  over  a  dangerous  line,  when  it 
should  have  shipped  over  a  safe  one ;  but  the  question  of  the 
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absolute  ris^ht  in  the  shipper,  no  sufficient  circumstances  or 
reasons  appearing  to  the  contrary,  to  direct  how  bis  freight 
should  be  carried,  was  not  considered,  not  necessarily  in- 
volved.  The  case  of  Railroad  Co.  v.  Odil,  96  Tenn.  61,  6*, 
33  S.  W.  611,  is  also  referred  to  and  relied  oh  by  complain- 
ants, but  that  is  a  case  where  the  railroad  company  and  the 
shipper  had  agreed  upon  a  route,  and  the  carrier  had  devi- 
ated from  it  without  the  consent  of  the  shipper,  and  without 
notice  to  him,  when  notice  could  have  been  given  ;  and  the 
railroad  was  held  liable  for  the  deviation. 

The  case   of  Rea   z^.  Railroad   Co.,   reported  in   7  Interst. 
Commerce   Com.    R.  pp.   43-54,  is  in  point,  and  in  favor  of 
complainants'   contention.     In  that    case   the   complainant 
offered  the  Mobile  &  Ohio  Railroad  Company  a  car  load  of 
potatoes  at  Verona,  Miss.,  and  asked  that  they  be  forwarded 
to  Cleveland,   Ohio,  over  what  is  denominated   the   Big  4 
Route,  with  which  the  initial  railroad  company  had  at  the 
time  through  billing  arrangements  and  through  rates,  and 
which,  it   appears,  was   a  more  expeditious   route,   but  the 
agent  of  the  railroad  company  refused  to  receive  and  route 
the  shiplnent  in   accordance  with  such  directions,  and  com- 
plainant was  thereby  damaged  to  the  extent  of  $100.     The 
commission  held  that  the  complainant  was  entitled  to  have 
his  merchandise  carried   over  the   route  which  he  directed, 
and  that  the  failure  to  receive  and  forward  the  shipment  was 
a  discrimination  against  complainant  in  violation  of  the  act 
to   regulate  commerce,  and   reparation   was   ordered.     The 
railroad   company   attempted  to   show  that   this  refusal  was 
due  to  t]ie  fact  that  at  the  time  a  strike  was  in  effect  on  the 
Big  4  Route,  and  it  could  not  handle  the  potatoes;  but  upon 
this  point  the  proof  was  not  suflficient  to  sustain  the  conten- 
tion of  the  railroad.     The  commissioner  cites  in  support  of 
his   ruliac;  two  cases;  one,    MacLoon   v.   Railroad  Co.,  5 
Interst.   Commerce   Com.  R.  84,  3  Interst.  Commerce  Com. 
R.   711,  and   the   other,    Pankey  z/.  Railroad   Co.,  3  Interst. 
Commerce   Com.    R.  658,  3  Interst.   Commerce  Com.  R.  33. 
In  the  first  of  these  cases  the  complainant  was  a  shipper  of 
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coal,   and  the   railroad  refused  to  switch  complainant's  cars 
to  his  shed  unless  he  would  pay  demurrage  after  a  certain 
number  of  hours, — a  condition  not  exacted  of  other  shippers 
similarly  situated  ;  and  the  only  point  really  decided  was  that 
all  shippers  must  be  treated  alike  by  the  carrier,  and  no  dis- 
crimination could  be  made  between  them.    It  is  not  contended 
there  was  any  discrimination  against  complainants  in  the  case 
at  bar  as  between  themselves  and  other  Memphis  shippers. 
In  the   latter  case   of   Pankey  v.   Railroad  Co.  complainant 
shipped  some  boxes  of  books  from  Troupe,  Tex.,  to  Ft.  Lawn, 
S.  C,  and  directed  the  shipment  to  be  made**  via  Vicksburg," 
and  the  goods  were  so  billed.     It  so  appeared  that  this  was  the 
cheaper  of  two  routes,  but,  after  giving  the  bill  of  lading  to 
them  consenting  to  the  shipment  by  the  cheaper  route,  the 
books  were,  by  the  railroad,  sent  the  other  and  more  expen- 
sive route.    As  reported,  this  case  was  merely  one  of  deviation 
from  an  agreed  route,  and  stands  upon  the  same  basis  as  the 
case  of  Railroad  Co.  v.   Odil,  96  Tenn.  64,   33   S.  W.  611. 
The  report  is  apparently  confused,  inasmuch  as  it  states  in 
one  part  that  the  goods  were  billed  by  the  way  of  Vicksburg, 
and  in  another  that  there  were  no  shipping  directions  on  the 
waybill  to  indicate  the  route.     We  gather  from  these  state- 
ments that  the  goods  were  billed  to  the  shipper  to  go  **via 
Vicksburg,*'  but  this  direction  was  omitted  from  the  way- 
bill to  the  connecting  carriers,  and  it  was  upon  this  ground 
the  initial  carrier  was  held  liable  for  the  difference  between 
the  charges  of  the  two  routes.     We  think  these  cases  do  not 
support  the  ruling  of  the  commissioner,  and  that  the  report 
cannot  be  considered  as  controlling. 

The  main  question  as  to  the  right  of  the  shipper  to  route 
the  goods  is  assumed,  rather  than  considered  and  decided 
upon  reason  or  authority.  As  a  result  of  the  authorities, 
we  are  of  opinion  that  when  the  shipper,  by  the  assent  of  the 
carrier,  designates  the  route,  that  route  must  be  pursued, 
and  a  deviation  therefrom  is  at  the  risk  of  the  carrier.  Rail- 
road Co.  V.  Odil,  96  Tenn.  64,  33  S.  W.  611 ;  Railroad  Co.  v. 
Cole,  68  Ga.  623;  Railroad  Go.  v.  Day,  20  111.  375;  Cougar 
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V.  Railroad  Co.,  17  Wis.  477;  Railroad  Co.  v\  Thomas,  89 
Ala.  294,  7  South.  762 ;   Johnson  v.  Railroad  Co.,  33  N.  Y. 
610;   Hutch.  Carr.  §§  14,  112.  314;  Redf.  Carr.§  34.     When 
no  special  instructions  are  given  and  assented  to  as  to  routes, 
the  initial  carrier  may  select  the  route  or  use  that  commonly 
employed  by  it  to  the  point  of  destination  named,  and  the 
absence  of  special  instructions  given  and  acceded  to  amounts 
to  an  assent  that  the  carrier's  usual  course  of  business  may 
be  followed,  and  it  may  designate  the  route  as  its  conven- 
ience may  suggest.     Snow  v.  Railroad  Co.,  109  Ind.  425, 
28  Am.  &  Eng.  R.  Cas.  77,  9  N.  E.  702 ;    Frank  v.  Railroad 
Co.,  52  Miss.  570;  Railway  Co.  v,  Duncan,  40  Kan.  503,   20 
Pac.  195;  Hostetterz/.  Railroad  Co. (Pa.  Sup.),  32  Am.  &Eng. 
R.  Cas.  549,  11  Atl.  609;  Le  Sage  v.  Railway  Co.,  1  Daly, 
306;   Ray,  Neg.  Imp.  Duties  (Freight  Carr.),  §§  97,318,393, 
668,  669.     But  when  goods  are  tendered  for  shipment  to  a 
point  beyond  the  carrier's  line,  and  there  are  two  or  more 
routes  equally  safe,  prompt,  and  reliable,  the  carrier  cannot 
be  compelled  to  accept  the  goods  to  be  carried  over  one  route 
in  preference  to  another,  at  the  option  of  the  shipper,  unless 
some  reason  appears  therefor;  and  especially  is  this  so  when 
the  carrier  shows  that  in  the  conduct  of  its  business  the  use 
of  one  route  may  be  advantageous  to  it  without  injury  or 
sacrifice  to  the  interests  of  the  shipper.     In  order  that  the 
shipper  may  have  the  right  to  dictate  the  route  under  such 
circumstances,  he  must  show  some  legitimate  advantage  or 
some  detriment  to  himself  in  the  selection  of  one  route  over 
another;  and,  in   the  absence  of  such  showing,   he  is  not 
entitled  to  dictate  the  route  against  the  wishes  of  the  carrier, 
and  especially  is  this  the  case  when  the  carrier! shows  that, 
such  designation  will .  operate  to  its  prejudice  and  injury. 
In  the  case  at  bar  it  is  not  insisted  that  there  is  any  discrimina- 
tion as  between  shippers  at  Memphis.     It   is  not  insisted 
there  is  any  difference  in  charges  as  between  the  several  lines. 
It  is  not  insisted  that  the  rates  are  unreasonably  high,  or  in 
any  way  oppressive,  but,  on  the  contrary,   it  appears  that 
owing  to  fierce  competition  of  different  roads  and  the  river 
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the  rates  are  lower  than  elsewhere;  and  it  is  not  shown  that 
complainants  would  receive  any  special  benefit  by  shipping 
over  the  line  selected  by  them,  or  would  su£fer  any  loss  by 
shipping  over  any  other  line.  It  was  attempted  to  be  shown 
that  the  shippers,  by  usin^  the  line  selected  by  them,  would 
indirectly  receive  benefits  in  the  way  of  rebates  by  the  Star 
Union,  a  fast  freight  line  owning  no  road  of  its  own,  and  not 
entering  Memphis  at  all,"  and  some  evidence  is  given  tending 
to  show  that  such  is  the  fact.  If  such  fact  be  true,  it  would 
result  that  complainants  would  not  be  entitled  to  the  extra- 
ordinary relief  prayed  by  them  that  they  might  gain  an  illegal 
advantage  over  other  shippers.  And  while  complainants 
had  the  right  to  refuse  disclosure  on  this  feature  of  the  case, 
because  it  might  tend  to  incriminate  them  in  an  unlawful  act, 
still  it  leaves  them,  in  view  of  the  proof  offered,  in  a  situa- 
tion that  they  do  not  come  into  the  court  with  a  clear  right 
and  with  clean  hands  to  ask  a  relief  which  is  extraordinary, 
and  should  be  granted  only  in  the  clearest  case.  The  rule  is 
that  a  mandatory  injunction  such  as  is  asked  for  in  this  case 
wifl  not  be  granted  except  in  extreme  cases,  and  when  courts 
of  law  are  unable  to  afford  adequate  redress,  or  when  the 
injury  complained  of  cannot  be  compensated  in  damages. 
Gib.  Suit  in  Ch.  §§  784-806;  1  High,  Inj.§  3;  3  Pom.  Eq. 
Jur.  §1359;  Hall  z;.  Railroad  Co.,  12  Am.  &  Eng.  R.  R. 
Cas.  41.  As  bearing  upon  the  question  of  good  faith  in 
bringing  this  suit  to  redress  real  injuries  actually  inflicted  or 
imminent,  some  facts  developed  in  the  record  are  very 
significant.  It  appears  that  prior  to  December  20,  1898, 
there  was  no  shipment  of  domestic  cotton  via  Alexandria, 
and  that  from  December  20,  1898,  to  February  18, 1899,  there 
were  shipped  over  the  Southern  Railway  6,800  bales  of 
unrouted  cotton,  of  which  5,963  bales  were  sent  by  it  via 
Alexandria,  and  846  bales  by  the  way  of  Cincinnati,  the 
sending  of  the  cotton  over  these  routes  being  at  the  will  and 
by  the  selection  of  the  carrier;  and  that  from  February 
18th,  the  date  of  the  injunction,  to  March  1,  1899, 
the  defendant  company  carried  4,142  bales  of  cotton,  of  which 
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1,897  bales  were  unrouted,  and  were  sent  1,279  bales  via 
Alexandria,  200  bales  via  Bristol,  400 bales  via  Norfolk ;  and 
the  shippers  giving  this  unrouted  cotton — parties  to  the  bill 
herein — were  Porter,  Deming  &  Co.,  1,379  bales.  In  other 
words,  from  December  20,  1898,  to  March  1,  1899,  there 
were  delivered  to  the  defendant  company  8,688  bales  of 
cotton  upon  which  no  routing  directions  were  given,  and 
since  the  eighteenth  of  February  there  were  given  2,263  bales 
routed,  under  the  injunction,  and  that  of  the  routed  cotton 
Porter,  Deming  &  Co.  shipped  1,379  bales,  F.  M.  Crump 
&  Co.  342  bales,  W.  M.  Bolles  &  Son  500  bales,  and  all  of 
the  complainants  24  bales.  So  that,  although  the  bill  alleges 
that  the  right  to  send  the  cotton  over  this  particular  line  was 
indispensable  to  the  complainants,  and  they  were  being 
irreparably  damaged  by  the  refusal  of  the  defendant  to  route 
cotton,  we  have  only  three  firms  out  of  the  eleven  complainants 
shipping  any  cotton  over  that  line,  and  of  these  three  firms 
one  (Porter,  Deming  &  Co.)  giving  to  the  defendant  1,379 
bales  of  cotton  upon  which  no  routing  is  desired  by  them. 
In  view  of  the  proof  to  the  effect  that  none  of 

m  a*  4/<«*  r««.««       Bum  ft — Hmno — 

the  complainants,  prior  to  the  filing  of  the  bill  £j^^5^ 
in  this  case,  had  shipped  cotton  over  the 
route  now  contended  for,  and  that  eight  of  the  firms  while 
the  injunction  was  in  force,  and  they  had  the  right  to  do  so, 
shipped  no  cotton  by  this  route,  and  that  of  the  4,152  bales 
shipped  by  the  other  three  firms  since  the  injunction  has 
been  in  force  1,379  bales  were  not  routed  by  the  shipper,  it 
does  not  appear  from  the  proof  that  this  particular  route  was 
a  necessity,  or  that  complainants  have  been  irreparably  in- 
jured in  not  shipping  over  it. 

We  think  it  clearly  developed  by  this  record  that  neither 
the  complainants  nor  other  Memphis  shippers  desire  to  ship 
cotton  to  Eastern  points  by  the  Alexandria  route,  and  this 
is  virtually  conceded,  but  this  route  was  selected 
in  making  up  the  test  case  because  by  it  the  de-     USST"""*" 
fendant  selected  to  be  sued  had  the  longest  haul, 
and  could  therefore  make  complaint  with  the  least  good  grace. 
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But  the  principle  is  the  same  if  defendant  had  only  ten  miles 
of  the  through  route  instead  of  several  hundred,  and  under 
complainants'  contention  the  defendant  could  be  compelled 
to  carry  over  its  shortest  connecting  line  as  well  as  over  its 
longest.     It  also  clearly  appears,  so  far  as  this  record  shows, 
that  the   matter  of  routing  cotton  is  one  of  indifference  to 
shippers  at  Memphis,  except  so  far  as  it  is  required  by  the 
demands  of  Eastern  consignees ;  and  it  further  appears  that 
these  demands  are  made  in  the  interest  of  the  Star  Union,  a 
fast  freight  line  operating  in  Eastern  territory,  having  no 
road  of  its  own,   and  not  entering  the  city  of  Memphis  over 
the  line  of  any  other  road,  but  proposing  to  so  bill  and  route 
cotton  at  Memphis  as  to  secure  its  carriage  over  its  own  line 
when  it  reaches   its   Eastern   field  of  operation.     Whether 
shippers  or  consignees  receive,  directly  or  indirectly,    any 
rebates  or  concessions  as  a  result  of  shipments  over  this  fast 
freight  line   is  the  question  which  complainants  refuse  to 
answer,   because  it  might  tend   to   incriminate   them;    but 
there  is  other  evidence  that  by  some  secret  arrangements  such 
rebates  are  secured.     The  effort,  then,  resolves  itself  into 
one  by  which  Eastern  consignees  seek  to  create  a  monopoly 
in  the  carriage  of  cotton  by  the  Star  Union  line  wherever  it 
enters  or  passes  through  its  territory,  and  this  because  of 
some  undisclosed  secret  arrangement  by  which  either  con- 
signees or  shippers  obtain  rebates  and  concessions  not  en- 
joyed by  other  freight  or  railroad  lines.     The  courts  cannot 
be  used  to  carry  such  an  arrangement  into  effect.     It  is  true, 
other  reasons  are  assigned  why  this  fast  freight  line  is  pre- 
ferred,  but  they  are  to  a  considerable  extent  specious,  and 
the  fact  remains  that  the  rebate  or  concession  is  an  important, 
if  not  controlling,  feature.     The  effect  upon   insurance  in 
transit  is  mentioned  as  a  matter  of  great  importance,  but  it 
appears  that  the  defendant  did  not  refuse  to  designate  the 
route  in  the  bill  of  lading,  so  that  the  insurance  could  not  be 
effected  on  the  line  designated.    It  is  said,  also,  that  the  initial 
carrier  may,  and  probably  would,  select  an  insolvent  connec- 
tion; but,   if  this  was  done,  it  would  be  ground  of  liability 
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under  all  the  cases  upon  the  initial  carrier,  for  the  carrier's 
right  does  not  extend  to  the  selection  of  insolvent  lines  or 
uncertain  and  unreliable  agencies.  We  are  of  opinion  that 
upon  the  main  question  as  to  the  right  of  carrier  and  shipper 
to  designate  the  route  of  through  shipments  at  through  rates, 
all  other  questions  being  out  of  the  way,  the  law  is  and 
should  be  that,  in  the  absence  of  any  sufficient  or  controlling 
reason  to  the  contrary,  the  carrier  should  have  that  right. 
We  are  also  of  opinion  that  the  facts  in  the  case,  leaving  out 
of  view  the  New  Orleans  arrangement,  do  not  show  such  a 
right  in  the  complainants  as  entitles  them  to  a  mandatory 
injunction. 

It  only  remains  to  consider  the  effect  of  the  agreement  or 
action  of  the  carriers  at  New  Orleans  in  regard  to  cotton 
shipments  at  Memphis.  We  tjiink  it  appears  from  the  rec- 
ord that  prior  to  that  meeting  the  question  of  the  abstract  right 
to  routes  had  not  arisen  between  shippers  and  the  carriers  at 
Memphis  or  elsewhere,  but  that  routing  had  been  a  matter 
of  consent  or  assent,  express  or  implied,  between  the  two. 
While  there  was  a  declaration  of  policy  at  New  Orleans  that 
applied  only  to  Memphis  cotton  shipments,  it  did  not  concede 
the  question  or  assent  to  the  claim  of  the  shipper  to  route  as 
to  other  points  or  different  freights,  but  left  these  untouched  ; 
and  the  naming  of  Memphis  was  not  a  discrimination  preju- 
dicial to  it,  but  was  simply  because  the  question  had  arisen 
there,  and  had  not  arisen  elsewhere,  and  had  not  become  a 
matter  of  importance  elsewhere.  Now,  if  it  had  been  made 
to  appear  that  in  consequence  and  as  a  result  of  this  decla- 
ration or  agreement  rates  had  advanced,  or  any  injury  had 
resulted,  or  any  shipper  had  been  prejudiced,  or  that  such 
was  the  purpose  of  the  declaration,  or  its  direct  or  inevitable 
result,  it  would  have  been  clearly  illegal,  and  an  attempt  to 
execute  and  enforce  it  could,  by  a  proper  proceeding,  have 
been  prevented ;  but  if  the  declaration  was  simply  an  expres- 
sion of  a  right  which  the  carriers  had  without  such  declara- 
tion, and  not  made  for  an  illegal  purpose,  and  did  not 
16  (N  s)  A  &  E  R  Cas— 15 
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operate  prejudicially  to  shippers,  such  declaration  would  not 
be  unlawful,  nor  would  it  furnish  ground  for  injunction.     It 
does  not  appear  that,  inconsequence  of  this  declaration,  rates 
were  advanced,  but,  on  the  contrary,  it  appears  they  were 
reduced,  an  that,  too,   in  the  territory  where   the   demand 
originated.     It  is  said,  however,  that  on  the  next  day  after 
the  l*Jew  Orleans  agreement,  rates  on  export  cotton    were 
advanced  19   cents   per  hundred,  but  we  do  not  think    the 
record  sustains  the  contention  that  this  was  in  consequence  of 
the  New   Orleans   agreements,    but   such   export   rates    are 
shown  to  be  liable  to  sudden  and  violent  fluctuations  from  a 
number  of  causes.     Nor  does  it  appear  that  the  advance  was 
caused   by  the   failure  to  reach  the  New  York  and  Boston 
market,  for  the  defendant  offered  to  put  cotton  in  these  mar- 
kets over  such  terminal  lines  as  the  shipper  might  desire. 
We  think  the  maintenance   of   uniform   reasonable  rates  a 
matter  of  the  highest  importance  to  both  shippers  and  car- 
riers, and,  on  the  other  hand,  the  prevention  of  cut  rates  and 
discrimination  is  equally  important  to  both.     The  carrier  is 
worthy  of  his  hire, — that  is,  to  receive  reasonable  compensa- 
tion for  his  service  and  risk, — while  the  shipper  is  entitled,  in 
the  first  place,  to  reasonable  rates  for  the  service  rendered 
him,  and,  in  the  next  place,  to  have  the  same  rates,  no  more, 
no  less,  than  other  shippers.     So  the  shipper  is  not  entitled 
to  receive,  nor  the  carrier  to  give,  directly  or  indirectly,  re- 
bates and  concessions  to  some  which  are  not  given  to  others; 
and  all  of  this  is  virtually  conceded.     We  are  of  opinion  the 
action  taken  at  New  Orleans,  if  in  violation  of  the  provisions 
of  the  act  of  July  2,  1890,  known  as  the  *'Sherman  Anti- 
Trust  Law,"  cannot  be  revised  in  this  action.     That  act  has 
been  construed  by  the  supreme  court  of  the  United  States  in 
the  case  of  U.  S.  v.  Joint  Traffic  Ass'n,  171  U.  S.  505,  19  Sup. 
Ct.  25,   and  in  the  case  of  U.  S.   z\  Trans-Missouri  Freight 
Ass'n,  166  U.  S.  290,  17  Sup.  Ct.  540.     The  opinion  in  each 
case  was  that  of  a  bare  majority  of  the  court,  and,  while  it 
is  not  our  purpose  in  the  slightest  degree  to  question  or  criti- 
cise the  holding  of  the  majority,  we  feel  justified  in  saying 
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that  it  gives  a  force,  effect,  and  scope  to  tlie  provisions  of  the 
act  which  cannot  be  reached  by  applying  the  general  principles 
of  the  law,  but  must  be  sustained  alone  by  the  provisions  of  the 
act,  and  an  enforcement  of  them  to  the  letter,  and,  in  some 
cases,  contrary  to  the  purpose  and  spirit  of  the  act.  As  we 
understand  these  cases,  the  difference  between  the  majority  of 
the  court  and  the  minority  is  that  the  majority  hold  the  act  to 
prohibit  all  contracts  and  combinations  which  shut  out  the 
operation  of  the  freest  and  most  unlimited  competition,  and 
the  fact  that  competition  of  any  kind  and  to  any  extent  is 
restrained  is  conclusive  of  the  question  that  the  contract  is 
in  restraint  of  trade;  while  the  opinion  of  the  minority  holds 
that  a  contract  or  agreement  is  not  in  violation  of  the  act 
unless  its  direct  and  immediate  effect  is  to  restrain  trade  and 
commerce,  and  the  mere  fact  that  competition  is  not  unlim- 
ited is  not  conclusive  upon  this  point,  and  it  is  not  sufficient, 
to  render  an  arrangement  obnoxious  to  the  act,  that  its  effect 
might  be  in  restraint  of  trade  or  commerce,  but  such  must  be 
its  direct  and  immediate  effect.  It  is  said  in  the  opinion  of 
the  majority  that,  even  though  the  rates  are  reasonable,  the 
agreement  cannot  be  sustained,  because  they  may  (under  the 
agreement)  easily,  and  at  any  time,  be  increased.  But  it 
appears  that  under  the  declaration  of  policy  in  this  case  rates 
are  not  to  be  advanced,  but  are  to  be  maintained  at  the  rea- 
sonable rates  where  competition  had  placed  them  before  the 
agreement  was  made.  The  court  says :  "It  is  the  combina- 
tion of  these  large  and  powerful  corporations,  covering  vast 
sections  of  territory,  and  influencing  trade  throughout  the 
whole  extent,  and  acting  as  one  body  in  all  the  matters  over 
which  the  combination  extends,  that  constitutes  the  alleged 
evil,  and  in  regard  to  which,  so  far  as  the  combination  oper- 
ates upon  and  restrains  interstate  commerce,  congress  has 
power  to  legislate  and  to  prohibit.  The  prohibition  of  such 
contract  may,  in  the  judgment  of  congress,  be  one  of  the 
reasonable  necessities  for  the  proper  regulation  of  commerce, 
and  congress  is  the  judge  of  such  necessity  and  propriety.'* 
And  again :     **The  power  to  regulate  commerce  has  no  limi- 
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tations  other  than  those  prescribed  in  the  constitution." 
**  And  the  constitutional  right  of  the  citizen  to  make  contracts 
relating  to  his  lawful  business  is  not  inconsistent  with  the 
exercise  of  the  power  of  congress  to  prohibit  contracts  of  the 
nature  involved  in  this  case/*  In  response  to  the  earnest 
contention  of  counsel  that  competition  may  itself  be  carried 
to  the  extent  of  being  a  restraint  upon  trade  and  commerce  in 
unsettling  rates,  provoking  wars,  and  impoverishing  and 
destroying  the  carriers  themselves,  the  court  admits  that 
such  a  result  is  possible,  but  remote,  and  closes  the  opinion 
by  sajnng:  *'An  agreement  of  the  nature  of  this  one,  which 
directly  and  effectually  stifles  competition,  must  be  regarded, 
under  the  statute,  as  one  in  restraint  of  trade,  notwithstand- 
ing there  are  possibilities  that  a  restraint  of  trade  may 
also  follow  competition  that  may  be  indulged  in  until  the 
weaker  roads  are  completely  destroyed,  and  the  survivors 
thereafter  raise  rates  and  maintain  them."  It  is  added: 
*'It  is  not  only  possible,  but  probable,  that  good  sense  and 
integrity  of  purpose  would  prevail  among  the  managers  [of 
the  railroads],  and,  while  making  no  agreement  and  entering 
into  no  combination  by  which  the  whole  railroad  interest  as 
herein  represented  should  act  as  one  combined  and  consoli- 
dated body,  the  managers  of  each  road  might  yet  make  such 
reasonable  charges   for  the   business  done  by  it  as  the  facts 

might  justify/'  We  are  of  opinion  that  the 
SSSi^^SdiS*'    declarations   of  the   several  roads    in  this  case 

does  not  make  them  a  combination  or  consoli- 
dated body,  bound  together  by  a  contract  or  a  legal 
agreement,  but  they  can  only  be  considered  as  a  declaration 
by  each  road  of  its  individual  policy,  and  there  is  no  stipu- 
lation to  make  a  change  in  rates,  but  to  observe  those  already 
made  under  competition,  and  for  the  purpose  of  preventing 
a  practice  which  could  not  be  for  the  general  interest 
of  shippers,  but  was  only  to  subserve  the  secret  purposes 
of  a  line  extending  cut  rates  to  its  customers  the  effect  of 
which  would  be  to  restrict  commerce  instead  of  to  further  and 
enlarge  it.     We  think  the  provisions  of  this  act  and  the  stat- 


Am  &  Kng  CARRIERS  OF  FREIGHT  229 

RCas 

Post  V.  Southern  Ry.  Co 

utes  of  the  states  can  be  enforced  only  in  the  manner  and  by 
the  courts  provided  in  the  acts,  and  not  by  the  state  courts 
in  the  exercise  of  their  equitable  jurisdiction.  In  order  to 
obtain  relief  in  courts  of  equity,  it  must  appear,  not  simply 
that  there  is  a  concert  of  action,  but  that  its  direct  and  imme- 
diate effect  is  to  restrain  commerce  and  trade,  and  not  merely 
that  it  may  be  hereafter  used  for  that  purpose  by  a  departure 
from  its  present  purposes  and  practices,  and  there  need  be 
some  special  ground  for  equitable  interference.  That  this 
declaration  of  policy  by  the  several  roads  may  hereafter  be 
made  the  basis  for  illegal  acts  and  practices  is  not  sufficient 
ground  for  a  present  injunction  tinless  such  illegal  act  is  its 
direct  and  necessary  effect ;  and  it  must  be  borne  in  mind 
that  the  bill  in  this  case  is  not  framed  to  set  aside  the  New 
Orleans  agreement  as  illegal,  but  that  it  is  used  as  matter 
merely  collateral  to  the  main  question,  which  is  the  right  of 
the  shipper  to  route  his  cotton, — a  right  which,  on  the  one 
hand,  is  claimed,  and,  on  the  other,  denied,  without  regard 
to  the  New  Orleans  arrangement,  and  as  though  it  had  never 
been  made.  The  object  of  anti -pooling  and  anti-trust  laws 
is  to  prevent  unlawful  restrictions  and  restraints  upon  com- 
merce and  trade,  and  to  provide  for  each  and  all  equal  facili- 
ties, free  competition,  and  reasonable  rates ;  but  they  were 
never  intended  to  be  used  by  one  agency  or  individual  to 
create  or  sustain  a  monopoly  in  its  own  favor,  under  the 
guise  of  defeating  an  arrangement  which  certainly  defeats  it 
in  its  unlawful  purpose,  but  which,  it  is  alleged,  may  be 
used  hereafter  for  harmful  and  injurious  purposes  and  ob- 
jects. The  act  of  July  2,  1890,  distinctly  pro- 
vides that  an  agreement  of  this  kind  cannot  be  -sSS;®*"* 
enjoined  except  by  the  suit  of  the  United  States, 
through  its  district  attorney,  upon  the  authority  of  the  attorney 
general;  and  such  has  been  the  holding  of  the  courts  in  con- 
struing it.  The  remedy  given  to  third  persons  by  the  act 
after  its  violation  is  a  suit  to  recover  threefold  costs  and 
attorney  fees.  In  the  case  of  Gulf,  C.  &  S.  F.  Ry.  v.  Miami 
S.  S.  Co.,  reported  in  30  C.  C.  A.  142,  86  Fed.  407,  being  an 
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Opinion  rendered  by  the  circuit  court  of  appeals  for  the  Fifth 
circuit  in  construing  the  act  of  July  2,  1890,  the  court  says: 
"The  appellee  contends  that  the  defendant  railway  companies 
entered  into  such  a  combination,  conspiracy,  and  agreement 
as  is  prohibited  by  the  act  to  protect  trade  and  commerce 
against  unlawful  monopoly,  approved  July  2,  1890,  for  the 
purpose  and  with  intention  of  monopolizing  the  traffic  and 
interstate  commerce  between  New  York  and  Galveston  in 
restraint  of  such  commerce,  and  for  the  purpose  of  prevent- 
ing complainant  from  carrying  on  its  business  of  common 
carrier  for  such  traffic.  Counsel  cites  sections  1,  2,3,  4,  and 
7  of  the  act  named.  Sections  1  and  2  are  strictly  penal.  So 
far  as  section  4  confers  any  new  jurisdiction  upon  the  circuit 
court  of  the  United  States  to  prevent  and  restrain  violations 
of  this  act,  such  new  jurisdiction,  if  any  is  conferred,  appears 
to  be  limited  in  its  exercise  to  suits  on  behalf  of  the  govern- 
ment, instituted  by  the  district  attorneys  of  the  United  States 
in  their  respective  districts,  and  under  the  direction  of  the 
attorney  general.*'  Further  discussing  the  question,  the 
court  says  :  **But  it  [the  act  in  question]  gives  no  new  right 
to  bring  a  suit  in  equity,  and  a  careful  study  of  the  act  leads 
to  the  conclusion  that  suits  in  equity,  or  injunction  suits  by 
other  than  the  government  of  the  United  States,  are  not 
authorized  by  it."  In  the  latter  case  of  Southern  Indiana 
Exp.  Co.  V,  United  States  Exp.  Co.,  88  Fed.  663,  Baker,  J., 
thus  announces  the  rule:  '*The  anti- trust  law  of  July  2, 
1890,  has  wrought  no  such  change  in  law  as  will  enable 
the  court  to  enforce  its  provisions  in  favor  of  a  private  party 
by  bill  in  equity.  Under  this  act  the  only  remedy  given  to 
any  other  party  than  the  government  of  the  United  States  is 
an  action  at  law  for  threefold  damages,  with  costs  and 
attorney's  fees;  and  the  only  party  entitled  to  maintain  a 
bill  in  equity  for  injunctive  relief  for  an  alleged  violation  of 
its  provision  is  the  United  States,  by  the  district  attorney,  on 
the  authorization  of  the  attorney  general."  And  so  the  law 
of  the  state  relating  to  the  formation  of  trusts  is  placed  among 
and  ranked  as  one  of  the  criminal  laws  of  the  state  under  the 


Am  &  Kngr  CARRIERS  OF  FREIGHT  231 

KCas 

Post  v»  Southern  Ry.  Co 

head  of  offenses  against  public  and  private  property,  and  its 
violation  is  made  a  misdemeanor,  and  a  penalty  is  prescribed 
of  a  fine  of  not  less  than  $250  and  a  tax  fee  of  $50  to  the 
attorney  general,  besides  50  per  cent,  of  all  money  actually 
received  on  such  crimes ;  and  the  courts  are  required  to  give 
the  act  in  charge,  and  the  grand  jury  is  given  full  inquisitorial 
power  in  such  cases,  and  such  contracts  cannot  be  enforced 
in  the  state,  whether  made  by  citizens  of  this  or  any  other 
state.  The  acts  still  further  provide  for  a  forfeiture  of  the 
franchise  of  any  corporation  guilty  of  violating  the  law  by 
suit  in  the  name  of  the  state.  This  is  the  remedy  which  the 
statutes  provide  for  its  violation;  and,  if  an  injunction  is 
sought,  instead  of  this  remedy,  it  will  be  sustained  only  upon 
such  grounds  as  would  warrant  injunctions  in  other  cases. 

It  is  insisted  that  under  the  agreement  between  the  con- 
necting lines  set  out  in  this  case  they  must  be  considered  and 
treated  as  partners  in  the  handling  of  freights,  but  we  are  of 
opinion  such  is  not  the  case,  but  each  line  is 
independent  of  the  other,  and  they  simply  have  pStS^^SSSST 
a  mere  traflSc  agreement  between  themselves  as 
to  the  terms  upon  which  each  will  carry  freights  for  the  other; 
and  the  rules  governing  partnerships  and  the  liabilities  and 
duties  attaching  to  that  relation  do  not  exist  under  the  facts 
in  this  record.  The  authorities  are  hard  to  reconcile,  if, 
indeed,  they  do  not  positively  conflict,  upon  this  question  of 
partnership  or  no  partnership  arising  out  of  such  agreements, 
but  we  think  it  may  safely  be  said  that  a  mere  traflfic  agree- 
ment, as  in  this  case,  providing  for  a  proportionate  division 
of  freight  charges,  does  not  constitute  a  partnership.  6  Am. 
&  Eng.  Enc.  Law,  p.  667,  and  notes,  and  numerous  cases 
cited.  Upon  a  consideration  of  the  whole  case,  we  are  of 
opinion  the  complainants  are  not  entitled,  under  the  facts  in 
this  record,  to  designate  the  route  of  their  shipments  over 
the  objection  of  the  carrier,  and  they  are  not  entitled  to  the 
injunction  prayed  as  to  the  24  bales,  or  as  to  other  and  future 
shipments;  that  complainants  are  not  entitled  to  enforce  the 
provisions  of  the  act  of  congress  or  the  state  of  Tennessee 
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referred  to  by  the  process  and  means  and  under  the  proceed- 
ings in  this  case,  and  that  the  declaration  of  the  carriers  at 
New  Orleans,  and  the  proceedings  then  taken,  do  not  furnish 
any  ground  for  the  relief  prayed  in  this  case ;  and  hence 
there  is  error  in  the  decree  of  the  court  below,  and  it  is 
reversed,  and  the <  injunction  is  dissolved,  and  bill  is  dis- 
missed, at  cost  of  complainants. 

NOTE. 

Traffic  Agreements — Partnerships. — A  mere  traffic  agreement 
providing-  for  a  proportionate  division  of  freight  charges  does  not 
constitute  a  partnership.  Deming  v.  Norfolk,  etc.,  R.  Co.,  21  Fed. 
Rep.  25,  16  Am.  &  Eng.  R.  Cas.  232 ;  Washington  v,  Raleigh,  etc., 
R.  Co.,  101  N.  Car.  239,  37  Am.  &  Eng.  R.  Cas.  25  ;  St.  I^uis,  etc., 
R.  Co.  V,  Neel.  56  Ark.  279,  55  Am.  &  Eng.  R.  Cas.  423;  Galveston, 
etc.,  R.  Co.  V,  Johnson,  37  S.  W.  Rep.  243;  Burroughs  r.  Norwich, 
etc.,  R.  Co.,  100  Mass.  26,  1  Am.  Rep.  78  Converse  v.  Norwich,  etc., 
Transp.  Co.,  33  Conn.  166  ;  Fort  Worth  &  D.  C.  R.  Co.  v.  Johnson, 
5  Tex.  Civ.  App.  24  ;  Wehmann  v.  Minneapolis,  etc.,  R.  Co.,  58 
Minn.  22. 
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(Supreme  Court  of  Ohio ^  Nov,  28,  rSgg.) 

Freight  Rates— Rebates — Discrimination — Construction  of  Statute. 
— A  railroad  company  whose  line  extends  to  a  point  of  intersection 
with  a  canal  of  the  state  cannot  make  a  valid  contract  to  repay  to  a 
shipper  a  portion  of  the  freight  paid  by  him,  it  being  the  regular 
rate  posted  by  the  company  and  received  from  other  shippers  ;  such 
contract  being  prohibited  by  sections  3366  and  3367  of  the  Revised 
Statutes,  to  prevent  discrimination  in  rates  of  carriage.  Scofield  v. 
Railway  Co.,  3  N.  E.  907,  43  Ohio  St.  571,  23  Am.  &  Eng.  R.  Cas.  612, 
followed  and  approved. 

Same — Same— Same — Right  to  Recover.* — An  action  cannot  be 
maintained  to  enforce  a  promise  of  such  repayment. 

(Syllabus  by  the  Court.) 

*See  note  at  end  of  case. 
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Error  by  defendant  to  Muskingum  county  circuit  court. 
/Reversed, 

The  coal  company  brought  suit  in  the  court  of  common 
pleas  to  recover  from  the  railroad  company  on  a  petition 
whose  material  allegations  are  as  follows:  **On  or  about 
May  10,  1877,  the  defendant,  to  enable  plain-  oaeestatwi 
tiffs  to  sell  their  coal  to  persons  at  Columbus, 
Ohio,  and  at  points  beyond  that,  at  lower  prices  than  they 
otherwise  could,  and  thereby  to  compete  successfully  in  their 
said  business  with  other  shippers  of  coal  on  other  roads  to 
said  points,  and  to  induce  plaintiffs  to  make  such  sales,  and 
to  ship,  or  cause  to  be  shipped,  such  coal  so  sold  over 
defendant's  lines  of  road  to  such  points,  whereby  defendant 
might  earn  and  receive  freightage  thereon,  agreed  with  plain- 
tiffs to  transport  all  coal  which  they  should  thereafter  so  sell 
and  so  ship  or  cause  to  be  shipped,  from  points  on  said 
Straitsville  Division,  to  Columbus  and  points  beyond,  includ- 
ing Springfield  and  Dayton,  and  to  charge  those  liable  to  pay 
the  freight  thereon  at  the  rate  of  one  dollar  per  ton  freightage  ; 
and  defendant  then  and  there  further  agreed  with  plaintiffs 
that  in  consideration  of  the  said  business  so  to  be  furnished 
defendant  by  plaintiffs,  and  the  profits  thereof  to  defendant, 
the  defendant  would  pay  plaintiffs,  in  monthly  payments,  for 
each  and  every  ton  of  coal  which  they  should  thereafter  so  sell 
and  so  ship,  or  so  sell  and  cause  to  be  so  shipped,  the  sum  of 
fifteen  cents,  which  sum  so  to  be  paid  was,  in  said  business, 
and  in  the  said  transaction,  called  by  the  said  parties  a 
'rebate.'  Said  agreement  remained  in  full  force  continuously 
from  said  10th  of  May,  1877,  to  the  30th  of  June,  1878, 
during  which  time,  from  May  10,  1877  to  March  1,  1878, 
plaintiffs,  relying  upon  said  agreement  and  promise  of  defend- 
ant, were  thereby  induced  to  sell  and  ship,  and  in  pursuance 
of  said  agreement  and  promise  did  sell,  to  persons  at  Colum- 
bus and  at  points  beyond,  at  prices  lower  than  they  otherwise 
could  have  sold  without  loss,  and  did  ship  and  cause  to  be 
shipped  from  said  Bristol  station,  and  over  the  lines  of  de- 
fendant's road  to  Columbus  and  points  beyond,  large  quan- 
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titles  of  coal,  on  which  the  freightage  was  by  the  consignees 
thereof  duly  paid  to  defendant,  and  on  which  the  said  rebate 
at  the  rate  aforesaid,  under  the  agreement  aforesaid,  amounts 
to  $1,035.90,  of  which  amount  the  defendant  paid  plaintiffs 
during  said  time  the  sum  of  $500.70,  but  refused,  and  still 
refuse,  to  pay  the  balance  thereof.     By  reason  of  the  facts 
hereinbefore  alleged,  there  is  due  from  defendant  to  plaintiffs 
the  sum  of  five  hundred  and  thirty -five  dollars  and  twenty 
cents  ($535.20),  with  interest  at  6  per  cent,  per  annum  from 
from  June  19,  1878,  for  which  sum  and  interest  plaintiffs  ask 
judgment    against     defendant."       The    railroad    company 
answered,  setting  up  the  following  second  defense:     "And 
the  defendant  further  says  that  its  line  of  railroad  extends 
from  the  points  designated  in  said  amended  petition,  to  wit, 
Bristol  station,  in  the  county  of  Perry,  in  the  state  of  Ohio, 
to  the  city  of  Columbus,  in  said  state,  but  does  not  extend  to 
either  the  city  of  Springfield  or  Dayton,    and   that  its  said 
road    intersects   the   navigable   canals   of   the    state   at  the 
said  city  of   Columbus,    in  the   state  of  Ohio,  and  also  in 
said  county   of  Perry,  and  also    in  the  county  of  Licking, 
in   said   state.      And    the  defendant   further   says  that  the 
rates    charged    and    collected    upon    the   coal    shipped  for 
the   plaintiffs   during  the    period   named    in  said   amended 
petition,  to  the  city  of  Columbus  and  points  beyond,  to  wit, 
Springfield  and  Dayton  and  other  points,  were  its  regular, 
established,  tariff  rates  for  such  service  [shipping  coal],  and 
were  the  regular  rates  which  the  defendant,  during  the  period 
named  in  said  amended  petition,  charged  to  its  other  custom- 
ers and  the   public   for  shipments    [of  coal],  between   said 
Bristol  station  and  said  city  of  Columbus  and  other  points 
beyond  named. ' '    To  this  defense  the  coal  company  demurred. 
The  demurrer  was  overruled  in  the  court  of  common  pleas, 
and,   the  coal  company  not  desiring  to  plead  further,  final 
judgment  was  rendered  dismissing  its   petition.     On  i)etition 
in  error  by  the  coal  company,  the  circuit  court  reversed  the 
judgment  of  the  court  of  common  pleas. 
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J.  H,  Collins  and  F,  A,  Durbitiy  for  plaintiff  in  error. 
Beard  &  Beards  for  defendant  in  error. 

Shauck,  J.  (after  stating  the  facts).  On  behalf  of  the 
plaintiff  in  error  it  is  contended  that,  in  view  of  the  facts  al- 
leged in  the  second  defense,  the  contract  set  out  in  the  petition 
is  void,  because  it  is  contrary  to  public  policy, 
and  violative  of  the  provisions  of  our  statute  BebateB^Du-" 
(Rev.  St.  §  3366  et  seg.)  prohibiting  discrimi-  constracuonof 
nating  rates  of  carriage.  These  questions  have 
been  the  subject  of  many  decisions  ;  those  made  prior  to  the 
year  1885  being  collected  and  analyzed  in  Scofield  v.  Rail- 
way Co.,  43  Ohio  St.  571,23  Am.  &  Eng.  R.  Gas.  612, 
3  N.  E.  907,  where  a  contract  contemplating  such  discrimi- 
nation in  the  rates  of  carriage  was  held  to  be  unlawful,  and 
further  discrimination  enjoined.  It  was  there  also  held  that 
the  provisions  of  statutes  and  special  charters  prohibiting 
such  discriminations  are  but  declaratory  of  the  common 
law.  A  more  recent  discussion  of  the  question  may  be 
found  in  Railway  Co.  v.  Goodridge.  149  U.  S.  680,  54  Am.  & 
Eng.  R.  Gas.  423,  13  Sup.  Gt.  970,  37  L.  Ed.  986. 

The  remaining  question  is  whether  the  carrier's  contract  to 
repay  to  the  shipper  a  ponion  of  the  regular  rate  of  carriage 
by  him  actually  paid  to  it  can  be  enforced  by  action.  Since 
the  amount  actually  paid  by  the  coal  company 
was  the  regular  rate  posted  for  the  carriage,  ISSf  *™^ 
and  paid  by  other  shippers,  it  is  obvious  that 
the  stipulation  counted  upon  in  the  petition  is  that  which 
renders  the  contract  illegal.  That  courts  organized  to  en- 
force the  law  will  not  lend  their  countenance  to  a  claim  founded 
upon  its  violation  has  been  long  and  uniformly  held,  except 
in  those  cases  where  a  departure  from  principle  is  required 
by  statute.  A  consideration  of  the  moral  right  of  the  carrier 
to  retain  money  which  it  has  agreed  to  repay  would  only  di- 
ven  attention  from  the  merits  of  the  case.  A  recovery  in 
such  case  is  not  denied  because  of  any  supposed  rights  of  the 
promisor,  but  out  of  that  respect  for  the  law  in  which  the 
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courts  should  not  be  wanting,  although  the  parties  may  be. 
The  recovery  will  be  denied  however  and  whenever  the  ille- 
gality of  the  contract  upon  which  a  recovery  is  sought  may 
be  made  to  appear.     The  defense  need  not  be  interposed  by 
the  promisor.     It  could  not  be  effectually  waived  by  him. 
As  was  said  by  Justice  Swaynh  in  Coppell  v.  Hall,  7  Wall. 
542,    19   If.    Ed.   244:     ^'Whenever   the   illegality  appears, 
whether  the  evidence  comes  from  one  side  or  the  other,  the 
disclosure  is  fatal  to  the  case.     No  consent  of  the  defendant 
can  neutralize  its  effect.     A  stipulation  in  the  most  solemn 
form  to  waive  the  objection  would  be  tainted  with  the  vice  of 
the  original  contract,  and  void  for  the  same  reasons."     Judg- 
ment of  the  circuit  court  reversed,  and  that  of  the  common 
pleas  afi&rmed.  

NOTE. 

Discrimination — Right  to  Recover  Excess  over  Agreed  Rate. — An 
agreement  between  a  shipper  of  goods  by  railroad  and  the  general 
freight  agent  of  a  railroad  company,  that  the  former  should  pay  the 
regular  rates  of  freight  charged  to  and  paid  by  the  public  generally 
for  similar  services  and  like  distances,  and  that  the  company  should 
pay  back  to  the  shipper,  by  way  of  rebate,  a  portion  of  the  freight 
so  charged  and  paid,  thereby  giving  to  him  a  less  rate  for  trans- 
portation than  is  given  to  the  public  generally,  is  void,  as  in 
violation  of  the  statute  approved  May  2,  1873  (Rev.  Stat.  1874,  p.  816), 
against  unjust  discrimind,tion  between  shippers,  and  such  rebates 
of  freight  cannot  be  recovered  by  the  shipper  from  the  company. 
Indianapolis,  Decatur  and  Springfield  R.  Co.  v,  Ervin  ef  al.  (111.), 
27  Am.  &  Eng.  R.  Cas.  8.  See  also  Southern  Ry.  Co.  v,  Harrison 
(Ala.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  270,  and  nofe,  111. 
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Branan  ei  ai. 


4 


V. 

Atlanta  &  W.  P.  R.  Co.  ei  aL 

[.Supreme  Court  of  Georgia^  July  79,  i8gg.) 

Stoppage  in  Transitu — Goods  Sold  on  Credit— Rights  of  Purchaser 
from  Consignee.*— The  right  of  stoppage  in  transitu  of  goods  sold 
on  a  credit,  when  the  consignee  is  insolvent,  exists  against  such 
consignee  and  all  purchasers  from  him,  until  there  has  been  an 
actual  delivery  of  the  goods  to  the  consignee,  or  to  a  purchaser 
under  his  order ;  and  until  such  delivery  has  been  made,  and 
possession  of  the  goods  obtained,  the  title  of  a  bona  fide  purchaser 
from  the  consignee,  without  notice,  can  only  be  made  good  against 
the  exercise  of  such  right  by  an  assignment  of  the  bill  of  lading. 

(Syllabus  by  the  Court.) 

Error  by  plaintiffs  from  Troup  county  superior  court. 
Affirmed. 

Kontz  &  Conyers  and  Z>.  J.  Gaffney^  for  plaintiffs  in  error. 
Lo7igley  (Sf  Longley^  for  defendants  in  error. 

Little,  J.  Branan  Bros,  instituted  an  action  in  trover 
against  the  Atlanta  &  West  Point  Railroad  Company  and 
C.  V.  Truitt  to  recover  10  boxes  of  tobacco.  The  evidence 
made  substantially  the  following  case :  Spencer,  Traylor  & 
Co.  sold  to  Cunningham,  a  merchant  in  Lagrange,  10  boxes 
of  manufactured  tobacco,  on  a  credit,  and  delivered  the  same 
to  the  Richmond  &  Danville  Railroad  Company,  at  Danville, 
Va.,  to  be  forwarded  to  Cunningham;  taking  from  the  rail- 
road company  an  ordinary  bill  of  lading,  which  the  consignors 
transmitted  to  the  consignee.  The  tobacco  arrived  in  La- 
grange over  the  Atlanta  &  West  Point  Railroad,  and  was 
placed  in  the  warehouse  of  the  company  for  delivery.  Cun- 
nin|2:ham  became  insolvent,  and  was  indebted  to  the  firm  of 

*See  notes  at  end  of  case. 
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Branan  Bros,  in  the  sum  of  $176.     A  member  of  that  firm 
called    on  Cunningham  for  the  payment  of  the  debt.    The 
latter  proposed  to  pay  the  bill  with  the  tobacco,  which  was 
then  in  the  warehouse  of  the  railroad  company,  and  had  not 
been  delivered.   The  proposition  was  accepted.    Cunningham 
gave   an  order  on  the  agent  of  the  Atlanta  &  West  Point 
Railroad  to  deliver  to  C.  I.  Branan  the  tobacco  then  in  the 
carrier*s  possession,   consigned  to   him;  being  the  tobacco 
which  had  been  shipped  by  Spencer,  Traylor  &  Co.     At  the 
time  of  the  delivery  of  the  order,  Cunningham  also  delivered 
to  Branan  Bros,  the  bill  of  lading  for  the  tobacco,  which  was 
an  ordinary  contract  of  affreightment,  specifying  the  name 
of  the  consignor,  the  goods  shipped,  and   stipulating  that 
they  were"  to  be  transported  to  Lagrange  and  delivered  to 
Cunningham.     There  was  no  indorsement  or  assignment  of 
the  bill  of   lading,    nor   did   Branan   Bros,    know  that  the 
tobacco  had  not  been  paid  for.     After  receipt  of  the  order 
and  bill  of  lading,  the  representative  of  the  firm  presented  the 
order  and  bill  of  lading  to  the  agent  of  the  railroad  company, 
paid  the  freight  on  the  same,  went  to  the  place  in  the  depot 
where  the  tobacco  was  deposited,  put  his  hands  upon  it,  and 
told  the  agent  that  he  desired  to  mark  it  to  his  firm  at  Atlanta. 
The  agent  said  that  he  would  take  charge  of  it  for  Branan 
Bros.,  and   ship   it   to   Atlanta,  consigned   to  that  firm,  as 
directed,    and  in  pursuance  of  such  understanding  gave  to 
Branan  Bros,  a  receipt  in  the  following  words:     **Atlanta 
&  West  Point  R.  R.     Lagrange,  4  /21  /92.     Received  from 
Branan  Bros,  ten  boxes  tobacco,  550.     Consignor,  Branan 
Bros. ;  destination,  Atlanta,  Ga.    A.  R.  Ravenscroft,  Agent.** 
The  purchase  was  in  payment  of  an  antecedent  debt,  and  the 
price  was  reasonable.     Cunningham  did  not  go  to  the  depot 
with  the  representative  of  the  firm.     Later  on  in  the  same 
day,  and  while  the  tobacco  was  in  the  warehouse  awaiting 
shipment  to  Atlanta,  Spencer,  Traylor  &   Co.    notified  the 
railroad  company  not  to  deliver  the  tobacco  to  Cunningham, 
but  to  deliver  the  same  to  Truitt,  one  of  the  defendants  in 
error.     This  was  done,  and  the  action  was  brought  by  Branan 
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Bros,  to  recover  the  tobacco.  On  the  trial,  the  jury,  under 
the  charge  of  the  court,  rendered  a  verdict  in  favor  of  the 
defendants.  A  motion  for  a  new  trial  was  made  on  several 
grounds,  and  overruled.     The  plaintiffs  in  error  excepted. 

A  number  of  grounds  are  set  out  in  the  motion  for  a  new 
trial,  but,  inasmuch  as  the  case  turns  upon  the  question  of  a 
proper  construction  of  the  law  regulating  a  vendor's  right  of 
stoppage  in  transitu^  we  find  it  more  satisfactory  to  discuss 
and  apply  to  the  facts  of  the  present  case  the  rules  of  law 
which  govern  such  stoppage,  than  to  formally  pass  upon  the 
several  grounds  of  the  motion.  There  are  several  definitions 
of  this  right  given  by  text  writers,  as  well  as  made  by  adjudi- 
cated cases,  which  we  have  examined  with  some  interest. 
Chancellor  Kent,  in  the  second  volume  of  his  Commen- 
taries (page  702),  defines  the  right  of  stoppage  in  transitu  to 
be  that  which  the  vendor  has,  when  he  sells  goods  on 
credit  to  another,  of  resuming  possession  of  the  goods  while 
they  are  in  the  possession  of  the  carrier  or  middleman  in  the 
transit  to  the  consignee  or  vendee,  and  before  they  arrive 
into  his  actual  possession,  or  the  destination  he  has  appointed 
for  them,  on  his  becoming  bankrupt  and  insolvent.  The 
supreme  judicial  court  of  Massachusetts  (Potts  v.  Railroad 
Co.,  131  Mass.  457)  declares  that  the  right  of  stoppage  in 
transitu  is  an  equitable  extension,  recognized  by  the  courts 
of  common  law,  of  the  seller's  lien  for  the  price  of  goods  of 
which  the  buyer  has  acquired  the  property,  but  not  the  pos- 
session. Mr.  Hutchinson,  in  his  Law  of  Carriers  (section 
409),  says  that  this  right  is  based  on  the  plain  reason  of 
justice  and  equity,  that  one  man*s  goods  shall  not  be  applied 
to  the  payment  of  another  man's  debts,  and  that  if  after  the 
vendor  has  delivered  the  goods  out  of  his  own  possession, 
and  has  put  them  into  the  hands  of  the  carrier  for  delivery 
to  the  buyer,  he  discovers  that  the  buyer  is  insolvent,  he  may 
retake  the  goods,  if  he  can,  before  they  reach  the  buyer's 
possession,  and  thus  avoid  having  his  property  applied  to 
paying  debts  due  by  the  buyer  to  other  people.  An  interest- 
ing discussion  of  the  seller's  right  of  stoppage  in  transitu  is 
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found  in  Prof.  Burdick's  treatise  on  the  Law  of  Sales  of 
Personal  Property  (page  ?17).  This  author  declares  that 
this  right  is  not  founded  on  any  contract  between  the  parties, 
nor  on  any  ethical  principle,  but  upon  the  custom  of  mer- 
chants; that,  while  it  is  analogous  to  the  right  of  lien,  the 
two  differ  in  some  important  respects.  That  is,  the  right  of 
lien  is  not  available  unless  the  seller  is  in  possession  of  the 
goods  in  the  character  of  an  unpaid  former  owner,  and  this 
right  is  determined  as  soon  as  the  buyer  or  his  agent  lawfully 
obtains  possession.  On  the  other  hand,  the  right  of  stoppage 
zn  transitu  does  not  come  into  existence  until  the  goods  have 
passed  out  of  the  vendor's  possession,  into  the  hands  of  a 
carrier,  for  transmission.  It  is  immaterial,  however,  for 
the  purpose  of  this  discussion,  to  ascertain  whether  the 
right  is  in  the  nature  of  a  lien,  or  whether  it  arises  from 
the  custom  of  merchants.  Certainly  it  exists  under  certain 
well-defined  rules  and  regulations,  and  it  is  a  right  which 
is  favored  by  the  courts.  It  is  essential,  however,  to 
the  exercise  of  the  right,  that  the  goods  should  be  in 
transit  at  the  time.  Mr.  Parsons,  in  the  first  volume  of  his 
Law  of  Contracts  (bottom  page  624) ,  says  that  it  is  sometimes 
difficult  to  determine  whether  the  goods  which  it  is  sought  to 
stop  are  still  in  transitu^  and  declares  that  it  is  well  settled 
that  goods  are  in  transitu  not  only  while  in  motion,  and  not 
only  while  in  the  actual  possession  of  the  carrier,  but  also 
while  they  are  deposited  in  any  place  distinctly  connected  with 
the  transmission  or  delivery  of  them,  or,  rather,  while  in  any 
place  not  actually  or  constructively  the  place  of  the  con- 
signee, or  so  in  his  possession  or  under  his  control  that  the 
putting  them  there  implies  the  intention  of  delivery.  And 
again,  on  page  626  of  the  same  volume,  this  author  declares 
that  they  are  in  tra>nsit  until  they  pass  into  the  possession  of 
the  vendee.  Our  Civil  Code  (section  2285)  declares  that  the 
right  continues  until  the  vendee  obtains  the  actual  possession 
of  the  goods«  and  it  is  also  declared  in  section  3552  of  the 
same  Code  that»  if  the  goovis  are  delivered  before  the  price  is 
paid,  the  seller  cannot  retake  because  of  failure  to  pay,  but 
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until  actual  receipt  by  the  purchaser  the  seller  may  at  any 
time  arrest  them  on  the  way,  and  retain  them  until  the  price 
is  paid.  Again,  it  is  provided  by  section  3553  of  the  same 
Code  that  a  bona  fide  assignee  of  a  bill  of  lading  of  goods  for 
a  valuable  consideration,  and  without  notice  that  the  same 
were  unpaid  for  and  the  purchaser  insolvent,  will  be  protected 
in  his  title  against  the  seller's  right  of  stoppage  in  transitu. 
These  three  sections  of  the  Code,  taken  together,  seem  to 
declare  the  proposition  that  until  the  goods  actually  come 
into  the  possession  of  the  consignee  the  right  of  stoppage  in 
transitu  continues,  and  the  only  exception  made  is  that  a 
bonajide  assignee  of  the  bill  of  lading  for  a  valuable  consid- 
eration, who  has  no  knowledge  that  the  same  has  not  been 
paid  for,  and  the  purchaser  insolvent,  will  be  protected 
against  this  right. 

While  the  cases  passed  on  by  this  court  which  bear  on 
this  subject  are  few,  the  principles  on  which  they  were  ruled 
are  plainly  and  explicitly  stated.  In  the  case  of  Railroad 
Co.  V,  Meador,  65  Ga.  705,  the  plaintiffs  in  error  undertook 
to  stop  in  transit  certain  boxes  of  tobacco  which  they  had 
shipped  from  Atlanta  to  Macon,  consigned  to  Carlos.  After 
the  goods  had  arrived  in  Macon,  the  treasurer  of  thd  railroad 
company,  under  an  agreement  with  the  consignee,  set  the 
tobacco  aside,  to  be  sold  by  the  company  to  pay  past-due 
freights,  and,  if  any  balance  remained,  to  pay  the  same  to 
the  consignee.  The  consignee  having  been  forced  into  bank- 
ruptcy, the  question  arose  whether  the  tobacco  had  been  so 
delivered  into  the  possession  of  Carlos  as  to  defeat  the  right 
of  stoppage  in  transitu.  In  dealing  with  this  question  the 
court  calls  attention  to  the  fact  that  the  consignee  did  not  go 
with  Brantly,  the  treasurer,  and  have  the  boxes  of  tobacco 
set  apart,  but  gave  orders  in  relation  to  the  same,  and  they 
were  set  apart  under  such  orders,  by  being  moved  from  one 
part  of  the  carrier's  warehouse  to  another,  and  that  actual 
possession  was  never  in  Carlos  at  all,  but  that  possession  in 
him  was  only  constructive.     It  also  calls  attention  to  the  fact 
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that  the  bill  of  lading  had  not  been  delivered  or  transferred, 
nor  the  freight  paid.  Under  these  circumstances,  it  was 
ruled  that  there  never  was  any  actual  possession  in  Carlos, 
the  consignee,  nor  any  actual  delivery  to  him,  or  to  anybody 
for  him.  There  are  a  number  of  decisions  of  other  courts, 
which,  had  they  been  followed,  would  have  constrained  the 
ruling  that  such  a  constructive  delivery  of  the  tobacco  as 
appears  in  the  Meador  Case  would  have  defeated  the  right  of 
stoppage ;  but  this  court  in  construing  the  principles  of  law 
contained  in  three  sections  of  the  Code  which  we  have  quoted 
above,  in  pari  materia^  held  the  rule  to  be  that  the  right 
would  not  be  defeated  until  actual  possession  of  the  goods 
had  been  secured  by  the  consignee,  except  only  in  the  case 
of  an  assignee  of  the  bill  of  lading,  without  notice  that  the 
goods  had  not  been  paid  for,  and  the  fact  of  the  insolvency 
of  the  consignee.  That  such  was  the  construction  of  our 
Code  is  made  manifest  by  the  ruling  in  the  case  of  Steamship 
Co.  V,  Ehrlich,  88  Ga.  502,  14  S.  E.  707.  In  that  case  goods 
were  consigned  in  New  York,  to  be  delivered  to  Epstein  & 
Wannbacher,  at  Savannah,  and  shipped  by  the  Ocean  Steam- 
ship Company.  On  arrival  they  were  placed  on  the  wharf 
of  the  steamship  company.  The  freight  and  wharfage  had 
been  paid,  and  nothing  remained  to  be  done  to  change  the 
actual  possession  from  the  carrier  to  the  consignee,  except  to 
remove  the  goods.  It  was  shown  that  it  was  the  custom  of 
the  carrier  to  deliver  goods  so  placed,  when  the  freight  and 
wharfage  were  paid,  without  requiring  the  bills  of  lading. 
The  consignees  sold  the  goods  to  Ehrlich,  and  exhibited  to 
the  purchaser  the  bills  of  lading,  but  executed  no  assignment 
of  such  bills.  They  delivered  to  him  the  receipted  freight 
and  wharfage  bills,  and  also  an  order  on  the  carrier  for  the 
goods,  and  Ehrlich  paid  the  agreed  price.  On  exhibition  of 
the  order  to  the  carrier,  a  part  of  the  goods  were  delivered 
and  carried  away.  On  returning  for  the  remainder,  it  was 
found  that  the  consignor,  in  New  York,  had  notified  the  car- 
rier not  to  deliver  the  goods  to  the  consignee.  The  carrier, 
acting  under  the  notice,  refused  to  make  further  delivery  of 
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the  ^oods ;  and  the  question  was,  were  the  consignors  in  time? 
After  citing!:  the  provisions  of  the  Code  above  referred  to, 
Chief  Justice  Bi,ecki,ey,  delivering  the  opinion  of  the 
court,  said:  **Under  these  provisions,  nothing  defeats  the 
right  of  stoppage  but  actual  possession  in  the  vendee,  or 
bona  fide  assignment  of  the  bill  of  lading.  *  *  *  The 
actual  possession  of  the  goods,  not  removed  from  the  wharf, 
was  certainly  never  in  [the  consignees] ,  and  what  they  did 
not  have  they  could  not  confer  on  their  vendees.  *  *  * 
As  the  consignors  were  not  too  late  relatively  to  the  consign- 
ees, they  were  not  too  late  as  to  purchasers  from  the  con- 
sig^nees  who  had  not  obtained  actual  possession.  *  ♦  * 
If  these  bills  had  been  assigned,  that  would  have  been 
equivalent  to  an  actual  delivery  of  the  goods.  The  law 
recognizes  no  substitute  for  such  assignment.  This  right  is 
regulated  by  law,  and  is  terminated  or  defeated  only  in  the 
way  which  the  law  recognizes."  It  is  not  necessary,  for  a 
proper  decision  of  the  question  which  arises  in  the  present 
case,  to  add  anything  to  this  adjudication,  but  an  examina- 
tion will  show  that  the  same  principles  are  ruled  and  adhered 
to  in  very  many  adjudicated  cases  emanating  from  other 
jurisdictions.  In  the  case  of  Calahan  v,  Babcock,  21  Ohio  St. 
281,  the  supreme  court  of  Ohio  ruled  :  **The  right  of  stoppage 
in  transitu  is  regarded  with  favor,  and  the  ingrafting  of  fur- 
ther restrictions  upon  the  rule  governing  it  is  not  warranted 
by  public  policy.  The  right  of  stoppage  in  transitu  is  extin- 
guised  only  by  the  actual  and  complete  delivery  of  the  goods 
consigned,  to  the  vendee,  or  to  some  agent  of  and  for  him.*' 
Again,  in  37  U.  S.  App.  268,  16  C.  C.  A.  232,  and  69  Fed. 
302,  in  the  case  of  McElwee  v.  Lumber  Co.,  the  circuit 
court  of  appeals  ruled  :  **No  subsale  during  transit  will 
defeat  the  right  unless  the  bill  of  lading  be  transferred." 
In  the  case  of  Loeb  v.  Peters,  63  Ala.  243,  the  supreme  court 
of  Alabama  ruled  :  **  The  right  of  stoppage  by  the  seller  is 
lost,  when,  before  it  is  exercised,  the  purchaser  has  sold  the 
goods,  and  indorsed  the  bill  of  lading,  to  a  subpurchaser  for 
value   in   good  faith.*'     To  the  same  effect,  see  Becker  v. 
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Hallgarten,  86  N.  Y.  167,  and  a  large  number  of  cases  cited 
in  note  4  to  section  2495,  5  Lawson,  Rights,  Rem.  &  Prac. 
The  claim  of  the  plaintiffs  in  error  in  this  case  is  that  the  sale 
made  to  them  by  the  consignee,  and  the  subsequent  recogni- 
tion of  such  sale  by  the  carrier,  and  the  agreement  on  its  part 
to  reship  the  goods,  were  such  a  delivery  as  vested  in  them 
title  to  the  goods,  free  from  the  right  of  stoppage  in  transitu. 
It  must  be  remembered,  however,  that  nothing  will  defeat 
this  right,  except  actual  possession  of  the  goods  by  the  con 
signee,  or  an  assignment  of  the  bill  of  lading,  which  is  a 
symbolic  delivery  of  the  property.  Neither  of  these  things 
was  done.  Cunningham  never  did  have  possession  of  the 
goods.  The  bill  of  lading  was  never  assigned  by  him  to 
plaintiffs  in  error.  It  cannot  be  doubted,  under  the  facts 
which  appear  in  the  record,  that  Branan  Bros,  purchased  the 
goods  in  good  faith  from  Cunningham,  the  consignee;  but  it 
cannot  be  insisted  that  by  such  purchase  they  obtained  any 
better  title  than  Cunningham,  the  consignee,  had  when  the 
goods  were  delivered  to  the  carrier,  in  Danville,  Va.  The 
legal  effect  of  such  delivery  was  to  vest  the  title  in  Cunning- 
ham, and  it  so  remained,  but  the  title  which  he  held  was 
subject  to  the  right  of  the  vendor  to  stop  the  goods  before 
actual  delivery.  He  could  convey  to  the  purchaser  from  him 
no  more  than  he  had,  and  therefore  Branan  Bros.,  taking 
Cunningham's  title,  took  the  tobacco  subject  to  the  right  of 
the  vendor  to  stop  it  so  long  as  it  remained  in  the  hands  of 
the  carrier.  Holbrook  v.  Vose,  6  Bosw.  76.  If  it  be  said 
that  the  goods  were  not  in  the  hands  of  the  carrier  for  delivery 
to  the  consignee,  the  reply  is  that  as  long  as  the  company, 
in  any  capacity,  except  as  agent  of  the  consignee,  has  con- 
trol of  the  goods, — whether  carrier  or  warehouseman, — the 
vendor's  right  is  not  terminated ;  for,  as  long  as  anything 
remains  to  be  done  in  order  to  complete  a  delivery  to  the 
consignee,  that  long  the  right  of  stoppage  in  transitu 
endures.  4  Elliott,  R.  R.  p.  2395,  and  note  3,  making  reference 
to  a  large  number  of  adjudicated  cases.  There  had  been  no 
actual  delivery  of  the  goods  either  to  the  consignee  or  Branan 
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Bros.  Under  the  authority  of  the  Meador  Case,  supra^  the 
delivery  to  the  latter  was  constructive,  not  actual.  Without 
actual  delivery,  or  the  legal  symbol  of  it,  the  purchaser  could 
not  defeat  the  right.  Subject  to  this  right,  the  purchaser 
changed  the  destination,  to  which  change  the  carrier  assented, 
but  while  in  its  hands  as  carrier,  before  the  goods  had 
been  started  on  their  new  destination,  the  right  to  stop  was 
exercised ;  and  so  long  as  they  remained  in  the  possession  of 
the  carrier,  and  it  had  control  over  them,  the  right  existed  in 
the  original  vendor,  as  against  the  consignee,  who  had  never 
had  them,  and  a  purchaser  from  them  who  bought  subject  to 
the  right. 

In  our  judgment,  the  court  committed  no  error  in  the 
charge  of  which  complaint  was  made.  The  verdict  is  in 
accordance  with  the  law  and  evidence,  and  the  court  com- 
mitted no  error  in  overruling  the  motion  for .  a  new  trial. 
Judgment  aflfirmed.     All  the  justices  concurring. 


STOPPAGE  IN  TRANSITU. 

I.  Definition. 

II.  Right  Extends  Over  the  Goods  Only. 

Ml.  Must  Be  Based  on  Insolvency. 

1.  Vendee's  Insolvency. 

2.  Surety's  Insolvency. 

3.  Whether  Insolvency  Must  Have  Arisen  Subsequent  to  Sale. 

IV.  Persons  Who  May  Exercise  the  Right. 

1.  Vendor,  or  Quasi  Vendor. 

2.  Interest  in  Portion  of  Goods. 

3.  Where  Factor  Has  Joint  Interest. 

4.  Principal  and  Agent. 

5.  By  Factor. 

6.  Must  Be  Privity  of  Contract  between  Debtor  and  Creditor. 

7.  Transferee  of  Bill  of  Lading*. 

8.  Surety. 

9.  Holder  of  Lien. 

10.  Exercised  through  Agent. 

11.  Agent  Acting  without  Authority— Ratification. 
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V.  Circumstances  Which  Do,  and  Do  Not  Effect  the  Right  of 

Stoppage  in  Transitu. 

1.  Acceptance  of  Note  or  Bill. 

2.  Part  Payment. 

3.  Security. 

4.  Vendor's  Laches. 

5.  Payment  of  Freight  Charges. 

6.  Not  Necessary  that  Freight  Should  Be  Paid. 

7.  Relanding. 

8.  Reshipping. 

9.  Taking  Samples,  etc. 

10.  Vendee  Obtaining  Possession  by  Fraud  and  Reselling. 

11.  Consignee's  Refusal  to  Receive. 

12.  Refusal  to  Receive — Reshipment  to  Vendee. 

13.  Indorsement  of  Bill  of  Lading. 

14.  Transfer  of  Bill  of  Lading  by  Insolvent  Consignee. 
'15.  Transfer  of  Duplicate  of  Bill  of  Lading. 

16.  Unindorsed  Bill  of  Lading — Effect  of  Transfer. 

17.  Failure  to  Transfer. 

18.  Transfer  for  Antecedent  Debt. 

19.  Security  for  Antecedent  Debt. 

20.  Security  for  Present  Advances. 

21.  Assignment  by  Vendee. 

22.  Attachment  by  Creditor  of  Vendee. 

23.  Execution,  or  Other  Lien  against  Vendee. 

24.  Carrier's  Lien  for  Freight. 

25.  For  General  Balance. 

VI.  Beginning  of  Transit. 

1.  In  Hands  of  Middleman. 

2.  In  Hands  of  Carrier. 

3.  In  Warehouse. 

4.  In  Hands  of  Packer. 

Vil.  Ternnination  of  Transit. 

1.  Generally. 

2.  Must  Be  Actual  or  Constructive  Delivery. 

3.  Mere  Arrival  at  Destination. 

4.  Part  Delivery. 

5.  In  Hands  of  Local  Carrier. 

6.  Not  Sufficient  Delivery — Illustrations. 

7.  Rights  Acquired  at  Mortgage   Sale— Delivery— Question  for 

Jury. 

8.  Taking  Possession  at  Intermediate  Point. 

9.  Interception  at  Intermediate  Point  by  Vendee's  Agent. 
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10.  Mere  Demand  at  Intermediate  Point. 

11.  Taking"  Forcible  Possession  at  Intermediate  Point. 

12.  In  Hands  of  Warehouseman  at  Intermediate  Point. 

13.  Taking    Possession    at    Intermediate    Point  —  Payment    of 

Through  Freight. 

VIII.  Notice  to  Carrier. 

1.  Generally. 

2.  Form  of  Notice. 

a.  Notice  by  Cable. 

b.  Verbal  Notice. 

c.  Demand  for  the  Goods. 

d.  Description  of  Goods. 

3.  To  Whom  Given. 

a.  Generally. 

b.  When  in  Customs  Warehouse. 

c.  Notice  to  Consig-nee  Not  Sufficient. 

IX.  Rights  and  Liability  of  Carrier. 

1.  May  Retain  Possession  until  Freight  Is  Paid. 

2.  Liability  for  Failure  to  Hold  Goods. 

3.  Waiver. 

I.  DEFINITION. 

"The  right  of  stoppage  in  transitu  is  the  right  which  the  vendor, 

when  he  sells  g'oods  on  credit  to  another,  has  of  resuming  possession 

of  the  goods,  while  they  are  in  the  hands  of  a  carrier  or  middleman 

in  their  transit  to  the  consignee  or  vendee,  and  before  they  arrive 

into  his  actual  possession,  or  at  the  destination  he  has  appointed  for 

them,  on  his  becoming  bankrupt  or  insolvent.**    23  Am.  &  Eng.  Enc. 

Law,  903. 

II.  RIGHT  EXTENDS  OVER  THE  GOODS  ONLY. 

The  right  of  stoppage  in  transitu  extends  only  over  the  goods 
themselves  and  the  net  proceeds  of  the  sale,  and  not  over  the  policy 
moneys  paid  in  respect  of  insurances  affected  by  the  vendee. 
Berndtson  v.  Strang,  3  L.  R.  ch.  588. 

III.  MUST  BE  BASED  ON  INSOLVENCY. 

I.  Vendee's  Insolvency. — The  right  of  stoppage  in  transitu  can 
only  arise  from  the  insolvency  of  the  vendee,  such  insolvency  being 
unknown  to  the  vendor  at  the  time  of  the  sale.  Bayonne  Knife  Co. 
V.  Umbenhauer,  107  Ala.  4%,  18  So.  Rep.  175 ;  Farrell  v.  Richmond 
&  D.  R.  Co.,  37  Am.  &  Eng.  R.  Cas.  704,  102  N.  Car.  390,  3  L.  R.  A. 
647,  9  S.  E.  Rep.  302  ;  Bloomingdale  v,  Memphis  &  C.  R.  Co.,  6  Lea 
<Tenn.)  616;  Fraser  v,  Witt,  L.  R.,  7  Kq.  64.  But  see  Fitzsimmons 
V.  Joslin,  21  Vt.  129,  where  it  was  held  that  the  discovery  that  mate- 
rial representations  were  false  gave  this  right. 
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2.  Surety's  Insolvency. — The  insolvency  of  one  upon  whose  promise 
to  pay  the  goods  were  furnished,  but  who  was  not  the  purchaser, 
cannot  confer  the  right  of  stoppage  in  transitu.  Katon  v.  Cook,  32 
Vt.  58. 

3.  Whether  Insolvency  Must  Have  Arisen  Subsequent  to  Sale.— 
It  is  not  essential  to  the  vendor's  right  of  stoppage  in  transitu  that 
the  purchaser's  insolvency  should  have  arisen  since  the  sale  and 
shipment.  Blum  v.  Marks,  21  La.  Ann.  268  ;  O'Brien  v.  Norris,  16 
Md.  122  ;  Schwabacher  v.  Kane,  13  Mo.  App.  126  ;  Farrell  v,  Rich- 
mond &  D.  R.  Co.,  37  Am.  &  Eng.  R.  Cas.  704,  102  N.  Car.  390,  3  L. 
R.  A.  647,  9  S.  E.  Rep.  302 ;  Reynolds  v.  Boston,  etc.,  R.  R.,  43  N.  H. 
580 ;  Benedict  v,  Schaettle,  12  Ohio  St.  515. 

Contra.S^e  Rogers  v.  Thomas,  20  Conn.  53,  where  it  was  held 
that  the  insolvency  must  arise  after  the  sale. 

IV.  PERSONS  WHO  MAY  EXERCISE  THE  RIGHT. 

1.  Vendor,  or  Quasi  Vendor. — The  right  of  stoppage  in  transitu 

can  be  exercised  only  by  a  vendor,  or  by  an  agent  who  has  purchased 

the  goods  upon  his  own  credit  for  his  principal,  and  shipped  them 

to  the  latter  at  cost.      Ingles  v.  Usher  wood,  1  Kast515;  Tucker  v. 

Humphrey,  4  Bing.  516. 

A  person  cannot  exercise  the  right  of  stoppage  in  transitu  or  con- 
fer it  upon  another,  unless  he  is  the  owner  of  the  property.  Lake 
Shore  &  M.  S.  R.  Co.  v.  National  Live-Stock  Bank,  53  N.  E.  326; 
Molby  V.  Hay,  13  M.  St  R.  3%. 

2.  Interest  in  Portion  of  Goods. — The  right  of  stoppage  in  transitu 
may  be  exercised  by  one  who  has  an  interest  in,  and  a  right  to 
receive  only  a  certain  portion  of  the  goods,  though  he  does  not  hold 
a  bill  of  lading.  Jenkyns  v.  Usborne,  8  Scott  N.  R,  505,  7  M.  &  G. 
678,  49  E.  C.  L.  678. 

3.  Where  Factor  Has  Joint  Interest.— A  principal  consigning 
goods  to  his  factor  may  exercise  the  right  upon  the  insolvency  of 
the  latter,  although  the  factor  has  a  joint  interest  with  him  in 
the  consignment.     Newsom  v,  Thornton,  6  Kast  17. 

4.  Principal  and  Agent. — A  principal  consigning  goods  to  his 
factor  may  exercise  the  right  upon  the  insolvency  of  the  factor, 
although  he  is  indebted  to  the  latter  for  advances  on  the  consign- 
ment.    Kinloch  v»  Craig,  3  T.  R.  119. 

5.  By  Factor. — The  right  may  be  exercised  by  an  agent  or  factor 
who  has  purchased  the  goods  upon  his  own  credit  for  his  principal, 
and  shipped  them  to  the  latter  at  cost.  Seymour  v.  Newton,  105 
Mass.  272;  Llsley  v.  Stubbs,  9  Mass.  76,  6  Am.  Dec.  29 ;  Newhall  v. 
Vargas,  13  Me.  103,  29  Am.  Dec.  489 ;  Oakford  v,  Drake,  2  F.  4  F. 
493  ;  Turner  v,  Liverpool  Dock,  6  Exch.  543 ;  Feise  v,  Wray,  3  East 
93. 


-^"J^*  *«fir  CARRIERS  OP  FREIGHT  249 

K  Cas 

Notes 

But  where  goods  are  sold' through  an  agent,  and  shipped  to  the 
vendee,  the  agent  cannot  stop  the  goods  merely  because  his  principal 
owes  him  on  account  of  money  advanced  in  their  purchase.  Gwyn 
V.  Richmond,  etc.,  R.  Co.,  85  N.  Car.  427,  6  Am.  &  Eng.  R.  Cas.  452, 
39  Am.  Rep.  708. 

6.  Must  Be  Privity  of  Contract  between  Debtor  and  Creditor. — 
Memphis  &  I^.  R.  R.  Co.  v.  Freed,  38  Ark.  614,  9  Am.  Eng.  R.  Cas. 
212.  In  this  case  it  appeared  that  A.  ordered  goods  of  B.,  yrho  sent 
the  order  to  C.  to  be  filled,  which  was  done,  and  the  bill  and  bill  of 
lading  were  sent  to  B.  and  the  goods  charged  to  him,  who  became 
insolvent  while  the  goods  were  in  the  hands  of  the  carrier.  Held, 
that  there  was  no  privity  of  contract  between  C.  and  A.,  and  that 
the  former  could  not  stop  the  goods  in  transitu, 

7.  Transferee  of  Bill  of  Lading. — The  right  may  be  exercised  by  a 
bona  fide  transferee  of  the  bill  of  lading.  Morison  v.  Gray,  2  Bing. 
260,  9  E.  C.  L.  405,  9  Moore  484.  But  see  Waring  v.  Cox,  1  Camp. 
369. 

And  one  who  pays  the  price  of  the  goods  for  the  buyer,  and  takes 
from  him  an  assignment  of  the  bill  of  lading  as  security,  may 
exercise  the  right  of  stoppage  in  transitu,  Gossler  v,  Schepeler,  5 
Daly  (N.  Y.)  476. 

8.  Surety. — At  common  law  the  right  cannot  be  exercised  by  a 
mere  surety  for  the  purchase  price,  even  where  he  is  entitled  to  a 
commission  on  the  amount.     Sififken  v.  Wray,  6  East  371. 

9.  Holder  of  Lien.— One  is  not  entitled  to  exercise  the  right 
merely  because  he  has  a  lien  upon  the  goods.  Lenahart  v.  Cooper, 
3  Bing.  N.  Cas.  99 ;  Sweet  v,  Pym,  1  East  4. 

10.  Exercised  Through  Agent. — Any  agent  having  general  author- 
ity to  act  for  the  consignor,  may  exercise  the  right  of  stoppage  in 
transitu  in  behalf  of  the  latter,  without  being  specially  authorized. 
Reynolds  v,  Boston,  etc.,  R.  Co.,  43  N.  H.  589;  Seymour  v,  Newton, 
105  Mass.  275  ;  Newhall  v.  Vargas,  13  Me.  93,  29  Am.  Dec.  489;  Bell 
V,  Moss,  5  Whart.  (Pa.)  189;  Chandler  v,  Fulton,  10  Tex.  2,  60  Am. 
Dec.  180. 

11.  Agent  Acting  without  Authority— Ratification.— Even  where  a 
stoppage  in  transitu  is  made  without  authority  from  the  consignor, 
it  may  l)e  validated  by  ratitication  before  the  vendee  obtains  pos- 
session of,  or  demands,  the  goods.  Drugy  Cement,  etc.,  Co.  v, 
O'Brien,  123  Mass.  12;  Chandler  v,  Fulton,  10  Tex.  2,  60  Am.  Dec. 
188. 

But  the  ratification,  to  be  effectual,  must  be  made  prior  to  the 
vendee*s  demand  for  the  goods.  Reynolds  v,  Boston,  etc.,  R.  Co.,  43 
N.  H.  589;  Bird  v.  Brown,  4  Exch.  786; 
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V.  CIRCUMSTANCES  WHICH  DO,  AND  DO  NOT  AFFECT  THE  RIGHT  OF 

STOPPAGE  IN  TRANSITU. 

1.  Acceptance  of  Note  or  Bill. — The  right  of  stoppage  in  transitu 
is  not  lost  by  the  acceptance  of  bills  or  notes  for  the  goods,  unless 
under  the  agreement  they  must  be  regarded  as  equivalent  to  abso- 
lute payment.  Clapp  v.  Sohmer,  55  Iowa  273;  Newhall  v.  Vargas, 
13  Me.  108,29  Am.  Dec.  489;  Ainis  v,  Ayres,  62  Hun  (N.  Y.)376; 
Donath  v.  Broomhead,  7  Pa.  St.  301  ;  Bell  v.  Moss,  5  Whart.  (Pa.) 
189  ;    Feise  v,  Wray,  3  East  94  ;    Edwards  v.  Brewer,  2  M.  AW.  375. 

And  the  fact  that  the  seller  has  negotiated  the  bills  is  immaterial 
in  this  connection.  Newhall  v.  Vargas,  13  Me.  108,  29  Am.  Dec.  489 ; 
Holbrook  v,  Vose,  6  Bosw.  (N.  Y.)  76;  Bell  v.  Moss,  5  Whart.  (Pa.) 
189 ;  Feise  v.  Wray,  3  East  93 ;  Lewis  v.  Mason,  36  U.  C.  Q.  B.  590 ; 
Miles  V,  Gorton,  2  Cromp.  St  M.  504. 

Nor  need  the  notes  be  tendered  back  prior  to  the  exercise  of  the 
right  of  stoppage  in  transitu.  Bell  v.  Moss,  5  Whart.  (Pa.)  189; 
Edwards  v.  Brewer,  2  M.  &  W.  375. 

2.  Part  Payment. — Nor  will  part  payment  by  the  vendee  prevent 
the  vendor  from  stopping  the  goods  in  transitu,  Newhall  r.  Var- 
gas, 13  Me.  108,  29  Am.  Dec.  489;  Howatt  v.  Davis  (Va.)  7  Am.  Dec. 
681. 

3.  Security.— Nor  does  the  fact  that  the  seller  has  a  right  to  collect 
the  price  from  another  party  in  case  of  the  vendee's  default  e£Fect 
the  right  of  stoppage  in  transitu.     Bell  v.  Moss,  5  Whart.  (Pa.)  189. 

4.  Vendor's  Laches. — The  vendor's  right  of  stoppage  in  transitu 
is  not  affected  by  his  laches  so  long  as  the  goods  remain  in  transit. 
Schwabacher  v,  Kane,  13  Mo.  App.  126. 

6.  Payment  of  Freight  Charges. — A  consignee  of  goods  went  to 
the  railroad  station  and  paid  the  freight  charges  thereon,  receipted 
for  the  goods,  and  asked  the  privilege  of  leaving  them  with  the 
agent  until  he  could  send  for  them,  //eid,  that  this  constituted  such 
constructive  delivery  as  to  defeat  the  shipper's  right  of  stoppage  in 
transitu,  Lang^stafif  r.  Stiz,  28  Am.  &  Eng.  R.  Cas.  85, 64  Miss.  171, 
1  So.  Rep.  ^7.  But  mere  payment  of  the  freight  charges  does  not 
terminate  the  transit,  as  a  constructive  delivery  will  not  be  implied 
from  such  payment.  Reynolds  r.  Boston,  etc.,  R.  Co.,  43  N.  H.  590. 
In  this  case,  where  it  appeared  that  the  consignee  had  paid  the 
freight,  but  had  been  unable  to  get  possession  of  the  goods  on 
account  of  other  freight  being  in  the  way  of  delivery,  the  court,  in 
deUveriMg  the  opinion,  said:  **It  was  long  held  that  the  right  of 
stoppaj^e  in  tpansifu  could  l>e  terminated  only  by  an  actual  delivery 
of  the  giHHU  to  the  consignee  or  his  agent.  The  later  cases  furnish 
some  exceptions  to  this  rule,  as  where  the  consignee  calls  for  the 
goiHls,  and  the  carrier  agrees  or  consents  that  he  will  hold  them  for 
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him,  thtts  making-  himself  his  agent  to  keep  the  goods.  Richardson 
V.  Goss,  3  B.  &  P.  127  ;  Scott  v.  Pettit,  3  B.  &  P.  469 ;  Molloy  v.  Hay, 
3  M.  &  R.  3% ;  Rowe  v,  Pickford,  1  Moore  526 ;  Allen  v,  Gripper,  2 
C.  &  J.  218  ;  or  where  the  consig^nee  has  been  iu  the  habit  of  using 
the  warehouse  of  the  carrier  or  wharfinger  as  his  own.  Tucker  v, 
Humphrey,  4  Bin^.  521,  15  E.  C.  L.  63  ;  Foster  v,  Frampton,  6  B.  & 
C.  109, 13  E.  C.  L.  Ill ;  or  where  the  consignee  claims  the  goods  and 
the  carrier  wrong-fully  refuses  to  deliver  them,  so  that  he  makes 
himself  liable  for  the  goods  in  trover.  Wallcy  v,  Montgomery,  3 
Sast  585.  But  where  the  g-oods  remain  in  the  actual  possession  of 
the  carrier  without  fraud  on  his  part.  Crawshay  v,  Eades,  1  B.  &  C. 
181,  8  E.  C.  L.  78 ;  Tucker  v,  Humphrey,  4  Bing.  516,  15  E.  C.  Iv.  63  ; 
Hoist  V.  Pownall,  1  Esp.  240 ;  Lacking-ton  v,  Atherton,  8  Scott  N. 
R.  38 ;  or  in  the  hands  of  a  depositary,  or  in  a  custom-house  till  the 
duties  are  paid.  Mottram  r.  Heyer,  5  Den.  (N.  Y.)  629 ;  Newhall  v, 
Vargas,  13  Me.  109,  29  Am.  Dec.  489 ;  Northey  v.  Field,  2  Esp.  613 ; 
or  until  necessary  papers  are  produced.  Donath  v,  Broomhead,  7 
Pa.  St.  301 ;  or  while  the  vessel  is  lying  in  quarantine.  Stoveld  v, 
Hughes,  14  East  308  ;  there  is  no  delivery,  either  actual  or  construc- 
tive. There  is  no  constructive  possession  on  the  part  of  the  vendee, 
unless  the  relation  in  which  the  carrier  stood  before,  as  a  mere 
instrument  of  conveyance  to  an  appointed  place  of  destination,  has 
been  altered  by  a  contract  between  the  vendee  and  the  carrier,  that 
the  latter  should  hold  or  keep  the  goods  as  the  agent  of  the  vendee. 
Foster  v.  Frampton,  6  B.  &  C.  107,  13  E.  C.  L.  Ill  ;  Whitehead  v, 
Anderson,  9  M.  &  W.  508."  See  also  Coventry  v,  Gladstone,  Iv.  R., 
6  Eq.  44 ;  and  Donath  v,  Broomhead,  7  Pa.  St.  301. 

But  when  the  freight  on  the  goods  has  been  paid  by  the  consignee, 
and  the  goods  receipted  for,  but  left  in  the  depot  to  be  called  for, 
they  are  no  longer  subject  to  the  vendor's  right  of  stoppage.  Lang- 
staff  V,  Stix,  64  Miss.  171,  28  Am.  &  Eng.  R.  Cas.  85. 

6.  Not  Necessary  That  Freight  Should  Be  Paid.— The  carriers 
change  of  character  into  that  of  an  agent  to  keep  the  goods  for  the 
vendee,  is  not  inconsistent  with  his  right  to  retain  the  goods  in  his 
custody  until  his  lien  upon  them  for  carriage  or  other  charges  is 
satisfied.  Hall  v,  Dimond,  63  N.  H.  565  ;  Allen  v,  Gripper,  2  C.  &  J. 
218. 

7.  Relanding.— In  Valpy  v.  Gibson,  4  C.  B.  837,  56  E.  C.  L.  837,  it 
was  held  that  the  right  of  stoppage  in  transitu  was  terminated  by  the 
vendees  having  the  goods  relanded  from  the  vessel,  and  taken  to 
the  vendor's  warehouse  to  be  repacked  for  transit. 

8.  Reshipping.— The  right  of  stoppage  in  transitu  only  extends  to 
the  original  shipment,  and  where  goods  have  reached  their  destina- 
tion and  have  been  reshipped  by  the  consignee,  the  right  is  lost. 
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Mollison  V.  Lock  hart,  30  New  Bran.  398.  Reselling  and  shipping-  to 
a  new  destination,  with  the  vendor's  knowledge,  is  such  proof  of 
delivery  as  to  defeat  the  right  of  stoppage.     Baton  v.  Cook,  32  Vt.  58. 

9.  Taking  Samples,  etc. — Taking  samples  and  paying  warehouse 
rent  has  been  held  sufficient  evidence  of  the  vendee's  possession  prior 
to  an  attempt  to  stop  in  transitu,  Foster  v.  Frampton,  6  Barn.  & 
Cress.  107. 

But  taking  samples,  marking,  etc.,  are  not  in  themselves  suffi- 
cient to  change  the  possession.  Whitehead  v,  Anderson,  9  M.  & 
W.  518. 

10.  Vendee  Obtaining  Possession  by  Fraud  and  Reselling. — One 
who  ships  property  on  a  contract  of  sale  to  commission  merchants 
to  be  delivered  to  the  shipper  on  payment  of  a  draft,  which  he  for- 
wards with  a  bill  of  lading,  has  a  right  to  stop  it  in  transitu,  after  it 
has  been  obtained  by  the  purchaser  by  fraudulent  means  without 
payment  and  sold  by  him  to  an  agent  who  has  shipped  such  property 
to  his  principal.  Bergeman  v.  Indianapolis  &  St.  L.  R.  Co.,  104 
Mo.  77. 

11.  Consignee's  Refusal  to  Receive. — Where  the  consignee  refuses 
to  receive  the  goods,  the  right  of  stoppage  continues.  Greve  v. 
Dunham,  60  Iowa,  108  ;  Grout  v.  Hill,  4  Gray  (Mass.)  361 ;  Morris 
V,  Shyrock,  50  Miss.  590,  599 ;  Inslee  v.  Lane,  57  N.  H.  454  ;  More  v, 
Lott,  13  Nev.  376;  Sturtevant  v.  Orser,  24  N.  Y.  538;  Bolton  v, 
Lancashire,  etc.,  Co.,  L.  K.  1  Com.  PI.  431 ;  McLean  v.  Breithaupt, 
12  Ont.  App.  388. 

12.  Refusal  to  Receive— Reshipment  to  Vendee. — Where  a  con- 
signee refuses  to  receive  goods  and  they  are  sent  back  to  the  con- 
signor who  refuses  to  take  them  back,  and  they  are  sent  again  to 
the  consignee,  remaining  at  the  station  until  he  becomes  bank- 
rupt, the  consignor  has  a  right  cf  stoppage  in  transitu^  and  the 
company  is  justified  in  detaining  the  goods  for  him.  Bolton  v, 
Lancashire  &  Y.  R.  Co.,  L.  R.  1  C.  P.  431,  12  Jur.  N.  S.  317,  35  L.  J. 
C.  P.  137,  14  W.  R.  430,  13  L.  T.  764. 

13.  Indorsement  of  Bill  of  Lading. — Where  a  bill  of  lading  has 
been  indorsed  to  a  purchaser  for  value  before  the  right  of  stoppage 
in  transitu  has  been  exercised,  that  right  is  cut  oflF  by  the  indorse- 
ment, if  the  indorsee  had  no  notice  of  the  insolvency  of  the  vendee. 
'Walter  r.  Ross,  2  Wash.  (U.  S.)  445;  Walter  v.  Ross,  2  Wash.  C.  C. 
283  ;  St.  Paul  Roller  Mill  Co.  v.  Great  Western  Despatch  Co.,  27  Fed. 
Rep.  434  ;  Loeb.  r.  Peters,  63  Ala.  248,  35  Am.  Rep.  17  ;  Newall  v. 
Cent.  Pac.  R.  Co.,  51  Cal.  345  ;  Tiedeman  v,  Knok,  53  Md.  612 ;  Brooke 
Iron  Co.  r.  O'Brien,  135  Mass.  442  ;  Lee  v.  Kimball,  45  Me.  172 ;  Wins- 
low  r.  Norton,  29  Me.  421 ;  Dows  r.  Perrin,  16  N.  Y.  325 ;  Rawls  v, 
Deshler,  4  Abb.  App.  Dec.  (N.  Y.)  12  ;  Becker  v.  Hallgarten,  86  N.  Y. 
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167  ;  Stevens  v,  Wheeler,  27  Barb.  (N.  Y.)  325  ;  Haggerty  z/.  Palmer, 
6  Johns.  Ch,  (N.  Y.)  437  ;  Schumacher  v,  Ely,  24  Pa.  St.  521 ;  Bloom- 
in  gdale  zr.  Memphis  &  C.  R.  Co.,  6  Lea  (Tenn.)  616 ;  Chandler  z;. 
Fulton,  10  Tex.  2  ;  Missouri  Pac.  R.  Co.  v,  Heidenheimer,  82  Tex. 
195,  17  S.  W.  Rep.  608  ;  Lickbarrow  v.  Mason,  2  T.  R.  63  ;  Leask  v. 
Scott.  L.  R.,2  Q.  B.  D.  376;  Newsom  v,  Thornton,  6  East  22  ; 
Clemtson  v.  Grand  Trunk  R.  Co.,  42  U.  C.  Q.  B.  273. 

14.  Transfer  of  Bill  of  Lading  by  Insolvent  Consignee. — In  Mis- 
aouri  Pac.  R.  Co.  v,  Heidenheimer  (Tex.  November  10,  1891),  17  S. 
W.  Rep.  608,  the  action  was  brought  against  the  defendant  com- 
pany to  recover  the  value  of  goods  received  by  it  as  a  common  car- 
rier and  not  delivered.  It  appeared  that  the  bill  of  lading  for  the 
goods  in  question  was  sent  by  the  consignor  to  the  consignees,  and 
by  them  transferred  to  the  plaintiff.  Held,  that  this  defeated  the 
consignees'  right  of  stoppage  in  transitu.  The  Court  said  :  '*A  bill 
of  lading  is  regarded  as  a  quasi  negotiable  instrument.  It  symbol- 
izes the  property  which  it  describes.  The  assignment  of  a  bill  of 
lading,  indorsed  thereon,  accompanied  by  delivery  of  the  instru- 
ment, passes  to  the  assignee  title  to  the  goods,  though  actually  in 
transit,  as  complete  as  if  they  had  passed  through  the  buyer's  hands, 
and  been  delivered  bodily  to  the  assignee.  When,  by  such  an 
assignment,  the  consignee  transfers  it  for  value  to  a  third  party, 
acquiring  it  in  good  faith,  the  right  of  stoppage  in  transitu  is  de- 
feated. *  Stoppage  in  Transitu  ; '  2  Am.  &  Eng.  Enc.  Law,  242-244. 
It  is  held  also  by  some  authorities  that,  where  a  bill  is  so  assigned 
as  collateral  security,  the  rights  of  the  pledgee  thereunder  are  the 
same  as  those  of  an  actual  purchaser  of  the  goods  for  value,  so  far 
as  the  exercise  of  those  rights  is  necessary  for  the  holder's  protec- 
tion ;  and  that  one  who  makes  a  temporary  advance  to  the  vendee, 
taking  the  bill  as  his  security,  has  the  same  rights  as  the  buyer  of 
the  goods.  2  Am.  &  Eng.  Enc.  Law,  243,  244,  and  note  4  ;  Campbell 
V,  Alford,  57  Tex.,  162  ;  Adoue  v.  Seeligson,  54  Tex.  594.  In  any 
event,  it  must,  we  think,  be  conceded  that,  if  the  transfer  of  a  bill 
of  lading  by  way  of  pledge  or  mortgage,  or  as  collateral  security  for 
a  loan,  do  not  absolutely  defeat  the  right  of  stoppage  in  transitu^ 
the  seller  cannot  exert  that  right  until  he  has  discharged  the  debt 
secured  by  the  transfer,  as  his  right  is  subject  to  that  of  the  mort- 
gagee or  pledgee.     Chandler  v.  Fulton,  10  Tex.  24." 

16.  Transfer  of  Duplicate  of  Bill  of  Lading. — A  quantity  of  tobacco 
was  shipped  and  a  bill  of  lading  in  duplicate  was  taken.  The  dupli- 
cate was  transmitted  to  the  consignee,  and  the  original  attached  to 
a  draft  on  him,  and  was  forwarded  to  a  bank  for  collection.  Before 
the  draft  was  presented  the  consignee  transferred  the  duplicate  to 
a  purchaser  of  the  tobacco,  and  received  payment,  and  afterward  re- 
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fused  to  accept  the  draft.  Some  two  weeks  after  the  shipment  the  con- 
signee failed  and  the  seller  and  shipper  of  the  goods  notified  the 
carrier  not  to  deliver  them.  Some  days  after  this  notice  the  party 
purchasing  from  the  consignee  demanded  the  goods  from  the  car- 
rier, and  upon  being  refused,  sued  to  recover  them.  Held^  that 
plaintiff  had  sufficient  notice  to  have  put  him  on  inquiry  as  to  w^hat 
disposition  had  been  made  of  the  original  bill  of  lading,  and  that 
the  transfer  to  him  of  the  duplicate  did  not  convey  any  such  title  as 
would  defeat  the  right  of  the  seller  to  stop  the  goods.  Castanola  v. 
Missouri  Pac.  R.  Co.,  21  Am.  &  Eng.  R.  Cas.  75,  24  Fed.  Rep.  267. 

16.  Unindorsed  Bill  of  Lading— Effect  of  Transfer.— In  delivering 
the  opinion  of  the  court  in  Sheppard  v,  Newhall,  54  Fed.  Rep.  306,  it 
was  said  :  "There  are  many  cases  which  hold  that  the  delivery  of  a 
negotiable  or  quasi  negotiable  instrument,  like  a  bill  of  lading 
drawn  to  order,  will  vest  title  without  indorsement,  as  against  the 
person  who  made  delivery  without  such  indorsement ;  for  he  is 
justly  held  estopped  from  setting  up  his  own  mistake,  omission  or 
fraud  to  defeat  the  effect  of  his  own  action.  The  case  of  St.  Paul 
Roller  Mill  Co.  v.  Great  Western  Despatch  Co.,  27  Fed.  Rep.  434, 
referred  to  in  the  opinion  of  the  court  below,  was  a  case  of  that 
character.  There  the  bill  of  lading  was  drawn  to  the  order  of  the 
shipper,  which  drew  its  draft  at  15  days*  sight,  against  the  flour 
mentioned  in  the  bill  of  lading,  upon  one  W.,  of  Boston,  and  for- 
warded the  draft,  with  the  bill  of  lading  attached,  unindorsed,  to 
the  Tremont  National  Bank  of  Boston,  for  acceptance  and  collection. 
Upon  W.'s  acceptance  of  the.  draft,  the  bank  delivered  to  him  the 
bill  of  lading,  without  indorsement,  and  he  afterwards  indorsed  and 
transferred  it  to  the  National  Bank  of  Redemption  for  an  antece- 
dent debt  due  from  him  to  that  bank.  Afterwards,  and  before  the 
flour  arrived  is  Boston,  the  shipper,  being  informed  of  the  insol- 
vency of  W.,  notified  the  carrier  not  to  deliver  the  flour  to  him  or 
his  assigns;  but  upon  its  arrival  it  was  delivered  to  W.*s  assignee, 
and  the  shipper  thereupon  sued  the  carrier  for  its  conversion.  It  was 
urged  for  the  plaintiff  that  the  bill  of  lading,  running  to  the  order 
of  the  shipper,  and  delivered  to  W.,  without  indorsement,  carried  on 
its  face  notice  that  he  held  it  subject  to  equities  between  prior  par- 
ties ;  but  the  court  said  that  it  was  of  no  importance  that  it  was 
delivered  unindorsed;  that  it  was  the  intention  of  the  shipper  that 
its  agent  (the  Tremont  Bank)  should  deliver  the  bill  of  lading  on 
acceptance  of  the  draft.  It  would  have  been  manifestly  unjust  to 
have  permitted  the  shipper  to  take  advantage  of  his  own  failure  to 
indorse  the  bill  of  lading  which  he  delivered,  with  the  intention  of 
carrying  the  right  to  the  property  covered  by  it.  But  that  is  by  no 
means  the  present  case.     Here  the  bill  of  lading  was  not  drawn  to 
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the  order  of  the  shipper,  the  plaintiff  in  error,  but,  in  effect,  to  the 
order  of  E.  H.,  by  whom  it  was  delivered  without  indorsement,  and 
the  omission  of  which  the  plaintiff  seeks  to  avail  itself,  in  protec- 
tion of  his  lien  for  the  unpaid  purchase  price  of  the  g-oods,  is  not 
his  own  omission,  but  that  of  H/'  This  was  a  case  where  an  ocean 
bill  of  lading-  was  drawn  to  **E.  H.  or  assigns."  The  drawee  was  a 
railroad  agent,  who  attended  to  the  transhipment  of  the  goods,  and 
transmitted  the  bill  of  lading*  to  the  vendee  without  indorsement. 
It  was  held  that  the  failure  of  **E.  H."  to  endorse  the  bill  of  lading 
left  the  shipper  at  liberty  to  exercise  the  right  of  stoppage  in 
transitu. 

17.  Failure  to  Transfer. — The  right  of  stoppage  in  transitu  cannot 
be  exercised,  as  against  the  consignee  under  a  sale  from  the  origi- 
nal purchaser,  merely  on  the  g-round  that  the  bills  of  lading  were 
sent  to  the  latter,  and  he  had  not  transferred  them  to  the  consignee. 
Shepard  &  M.  I/umber  Co.  v.  Burroughs,  41  Atl.  695. 

And  a  seller  of  goods  cannot  exercise  the  right  of  stoppage  in  tran- 
situ^ as  against  the  veudee*s  transferee,  where  the  latter  is  protected 
by  English  Sale  of  Goods  Act  1893,  merely  because  the  vendee  was 
in  possession  of  the  bill  of  lading  with  the  consent  of  the  seller,  if 
such  transferee  had  no  notice  of  the  vendor's  rights.  Cahn  v, 
Pockett*s  Bristol  Channel  S.  P.  Co.  (C.  A.)  1  Q.  B.  643. 

18.  Transfer  for  Antecedent  Debt. — It  has  been  held  that  an  ante- 
cedent debt  is  not  a  sufficient  consideration  for  the  absolute  transfer 
of  the  bill  of  lading  so  as  to  cut  off  the  right  of  stoppage  in  transitu, 
Rodger  v»  Comptoir  d*Escompt  de  Paris,  L.  R.,  ^  P-  C.  393.  But  see 
L#eask  v.  Scott,  L.  R.,  2  Q.  B.  Div.  376,  where  a  contrary  doctrine  is 
proclaimed.     See  also  Lee  v,  Kimball,  45  Me.  172. 

19.  Security  for  Antecedent  Debt. — It  has  been  held  that  an  assign- 
ment of  the  bill  of  lading  as  security  for  an  antecedent  debt  termi- 
nates the  right  of  stoppage  in  transitu,  St.  Paul  Roller  Mill  Co.  v. 
Great  Western  Despatch  Co.,  27  Fed.  Rep.  434;  Davis  v.  Russell, 
52  Cal.  611 ;  Peters  v,  Elliott,  78  111.  321 ;  Leask  v,  Scott,  L.  R.,  2  Q. 
B.  Div.  376.  But  in  Lesassier  v.  The  Southwestern,  2  Woods  (U.  S.), 
in  delivering  the  opinion  of  the  court,  it  was  said  :  **The  transfer  of 
a  bill  of  lading  as  a  mere  collateral  to  previous  obligations  without 
anything  advanced,  given  up  or  lost,  on  the  part  of  the  transferee, 
does  not  constitute  such  an  assignment  as  will  preclude  the  vendor 
of  the  goods  from  exercising  the  right  of  stoppage  in  transitu,^*  See 
also  Loeb  v,  Peters,  63  Ala.  242 ;  Barnard  v.  Campbell,  58  N.  Y.  73. 

20.  Security  for  Present  Advances. — The  right  of  stoppage  in 
transitu  is  not  terminated  by  an  indorsement  of  the  bill  of  lading  as 
security  for  present  advances,  as  the  vendor  is  entitled  to  the  sur- 
plus after  the  payment  of  the  secured  claims.     Mo.  Pac.   R.  Co.  r. 
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Heidenheimer,  82  Tex.  195  ;  Spaldingr  v-  Rudeny,  6  Beav.  376  ;  In  re 
Westzynthins,  5  Barn.  A  Adol.  817;  Coventry  v,  Gladstone,  Iv-  R.,  6 
Eq.  44  ;  Kemp  v,  Falk,  7  App.  Cas,  575. 

21.  Assignment  by  Vendee.— An  assigrnment  by  the  vendee  for  the 
benefit  of  creditors  is  not  a  bar  to  the  right  of  stoppage.  Tufts  v. 
Sylvester,  79  Me.  213 ;  Arnold  v,  Delano,  4  Cush.  (Mass.)  33;  Buck- 
ley V.  Furniss,  17  Wend.  (N.  Y.)  504  ;  Bell  v.  Moss,  5  Whart.  (Pa.) 
205  ;  Chandler  v.  Fulton,  10  Tex.  2,  60  Am.  Dec.  188. 

The  plaintiffs,  merchants  in  Boston,  sold  and  consigned  goods  to 
J.  C.  &  Son,  in  Toronto.  While  the  goods  were  held  by  the  railroad 
company  in  T.,  J.  C.  &  Sja  assigned  to  the  defendant  as  trustee 
for  the  benefit  of  creditors.  The  defendant,  immediately  after  the 
assignment,  passed  and  entered  the  goods,  and  paid  the  duty  thereon, 
and  the  railway  company  removed  the  goods  from  the  customs  ware- 
house to  their  freight  sheds,  where  they  remained,  and  delivery  was 
refused  to  the  defendant  for  non- production  by  him  of  a  bill  of  lad- 
ing, and  the  freight  was  not  paid  or  tendered.  The  plaintiflF  having 
stopped  the  goods— A^/</,  that  the  transitus  was  not  at  an  end,  for 
the  railway  company  continued  to  hold  the  goods  as  carriers,  and 
not  as  agents  for  the  defendant.  Morgan  Envelope  Co.  v,  Boustead, 
7  Ont.  697. 

22.  Attachment  by  Creditor  of  Vendee.— The  right  of  the  vendor 
to  effect  a  stoppage  in  transitu  is  not  barred  by  an  attachment 
levied  by  a  creditor  of  the  consignee  upon  the  goods  while  they  are 
in  the  hands  of  the  carrier.  Bayonne  Knife  Co.  v.  Umberhauer,  107 
Ala.  175 ;  Mason  v.  Wilson,  43  Ark.  172  ;  Blackman  v.  Pierce,  23 
Cal.  509 ;  Aguirre  v,  Parmelee,  22  Conn.  473  ;  O'Neil  v.  Garrett,  6 
Iowa  480 ;  Creve  v.  Dunham,  60  Iowa,  108  ;  Symms  v.  Schotten,  35 
Kan.  310 ;  Blum  v,  Marks,  21  La.  Ann.  268 ;  Newhall  v,  Vargas,  15 
Me.  314,  33  Am.  Dec.  617  ;  O'Brien  z/.  Norris,  16  Md.  122,  77  Am. 
Dec.  284;  Seymour  v.  Newton,  105  Mass.  272;  Drugy  Cement,  etc., 
Co.  V,  O'Brien,  123  Mass.  12;  Dickman  v,  Williams,  SO  Miss.  500; 
Wood  V.  Yeatman,  15  B.  Mon.  (Ky.)  270;  Schuster  v,  Carson,  28 
Neb.  612  ;  Chicago,  etc.,  R.  Co.  v.  Painter,  15  Nev.  394  ;  More  v.  Lrott, 
13  Nev.  376  ;  Inslee  v.  Lane,  57  N.  H.  454;  Clark  v.  Lynch,  4  Daly 
{N.  Y.)  83  ;  Buckley  v.  Furniss,  15  Wend.  (N.  Y.)  137  ;  Covell  v,  Hitch- 
cock, 23  Wend.  (N.  Y,)  611  ;  Calahan  v,  Babcock,  21  Ohio  St.  281 : 
Cabeen  v.  Campbell,  30  Pa.  St.  258  ;  Mississippi  Mills  v.  Bank,  9  Lea 
(Tenn.)314;  Chandler  v,  Fulton,  10  Tex.  2;  Kitchen  v.  Spear,  30 
Vt.  545 ;  Sherman  v,  Rugee,  55  Wis.  346  ;  Smith  v,  Goss,  1  Camp. 
282  ;  McLean  v,  Breithhaupt,  12  Ont.  App.  383  ;  Morgan  Envelope 
Co.  V.  Bonstead,  7  Ont.  697. 

23.  Execution,  or  Other  Lien  against  Vendee.— The  vendor's  right 
of  stoppage  is  superior  to  any  lien  against  the  vendee.  Blackman  v. 
Pierce.  23  Cal.  508. 
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24.  Carrier's  Lien  for  Freight. — The  right  of  an  unpaid  vendor  to 
stop  goods  in  transit  is  superior  to  a  carrier's  lien;  existing,  by 
usage,  for  a  general  balance  due  him  by  the  consignee.  Oppenheim 
V,  Russell,  3  Bos.  &  P.  42.  But  in  the  case  of  the  lien  for  the  freight 
npon  the  particular  consignment,  the  consignor,  before  he  can 
reclaim  the  goods,  must  defray  the  carrier's  charges.  Jackson  v, 
Nichol,  5  Bing-.  N.  C.  508.  The  consignor's  right  of  stoppage  is 
paramount  to  a  demand  for  freight  made  by  the  assignee  of  the 
vessel  upon  which  the  goods  were  shipped,  when  the  vessel  at  the 
time  of  the  shipment  belonged  to  the  consignee,  and  by  the  bill  of 
lading  it  was  stipulated  that  the  goods  were  shipped  * 'free  on  owner's 
account."  Mercantile  A  Exchange  Bank  v,  Gladstone,  L.  R.  3 
Exch.  233. 

26.  For    General  Balance.— It    is    well  settled    that  the    usage 

of  carriers   to  retain  goods  under  a  lien  for  a  general  balance  of 

account  between  them  and  the  consignee  cannot  defeat  the  right  of 

the  consignor  to  stop  the  goods  in  transitu.      Potts  v,  New  York  & 

N.  E.  R.  Co.  (Mass.),  3  Am.  &  Eng.  R.  Cas.  424,  425;  Leuckhart  v. 

Cooper,  3  Bing.  N.  Cas.  99 ;  Oppenheim  z/.  Russell,  3  Bos.  &  P.  42. 

And  a  stipulation  in  the  bill  of  lading  that  the  carrier  shall  have 

such  a  lien  for  all  arrearages  of   freight  and  charges  due  by   the 

owners  or  consignees,  does  not  alter  the  rule.    Farrell  v,  Richmond 

&  D.  R.  Co.    (N.  Car.),  37  Am.  &  Eng.  R.  Cas.  704;  Pennsylvania 

R.  Co.  V.  American  Oil  Works  (Pa.),  126 Pa.  St.  485,  42  Am.  &  Eng. 

R.  Cas.  357. 

Yl.  BEGINNING  OF  TRANSIT. 

It  is  obvious  that  the  goods  must  be  in  transit  before  the  right  of 
stoppage  in  transitu  can  exist.     Cooper  z/.  Bill,  3  Hurlst.   &  C.  722. 

1.  In  Hands  of  Middleman. — There  can  be  no  stoppage  in  transitu 
without  the  interposition  of  a  middleman  between  the  seller  and 
purchaser.  Cooper  v.  Bill,  3  Hurlst.  &  C.  722.  The  transit  begins 
with  the  delivery  of  the  ^oods  to  the  middleman  for  carriage  to  the 
vendee.     Calahan  v,  Babcock,  21  Ohio  St.  281. 

2.  In  Hands  of  Carrier.— The  transit  begins  when  the  goods  are 
delivered  to  the  carrier  for  transportation  to  the  vendee.  Armen- 
trout  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  1  Mo.  App.  158 ;  Obcr  v,  Indian- 
apolis St  St.  L.  R.  Co.,  13  Mo.  App.  81 ;  Philadelphia  &  R.  R.  Co. 
V.  Wireman,  88  Pa.  St.  264. 

3.  In  Warehouse. — Where  the  goods  are  in  the  carrier's  possession, 
the  fact  that  they  are  in  its  warehouse,  and  not  loaded  on  the  cars, 
does  not  affect  the  right  of  stoppage.  Hodgson  v.  Lay,  7  T.  R.  440 ; 
Northey  v.  Field,  2  Esp.  613. 

Where  the  goods  are  in  the  hands  of  a  warehouseman  at  the  time 
of  the  sale,  and  are  transferred  on  his   books  to  the  vendee's  name, 

16  (N  s)  A  &  E  R  Cas— 17 
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but  the  vendor  is  to  have  them  forwarded,  and  to  pay  freig"ht  charg'es, 
etc.,  they  are  legally  in  transit  until  they  reach  their  final  destina- 
tion.    Mohr  V.  Boston,  etc.,  R.  R.  Co.,  106  Mass.  67.  ' 

4.  In  Hands  of  Packer. — The  g-oods  may  be  put  in  transit  by  deliv- 
ery to  such  a  middleman  as  a  packer.  Atkins  v.  Colby,  20  N.  H. 
155  ;  Ellis  V.  Hunt,  3  T.  R.  467. 

Yll.  TERMINATION  OF  TRANSIT. 

1.  Generally. — The  transitus  of  g-oods  in  the  possession  of  a  carrier 
is  not  at  an  end  so  long  as  the  carrier  continues  to  hold  the  goods 
as  a  carrier.  It  does  not  terminate  until  the  carrier,  by  agreement 
between  himself  and  the  consignee,  undertakes  to  hold  the  goods  for 
the  consignee,  not  as  a  carrier,  but  as  the  consignee's  agent,  and 
the  same  principle  applies  to  a  warehouseman.  Reynolds  v.  Boston 
&  M.  R.  Co.,  43  N.  H.  580  ;  Inslee  v.  Lane,  57  N.  H.  454.  See  also 
Powell  V,  Kechnie,  3  Dak.  319 ;  McFetridge  v.  Piper,  40  Iowa  627 ; 
Clapp  V.  Peck,  55  Iowa  270  ;  Secomb  v.  Nutt,  14  B.  Mon.  (Ky.)  264 ; 
Stephens  v.  Wheeler,  27  Barb.  (N.  Y.)  662;  Jordon  v,  James',  5  Ohio 
104  ;  Ex  parte  Cooper,  L.  R.  11  Ch.  Div.  68  ;  Coventry  v.  Gladstone, 
L.  R.  6  Eq.  44  ;  Whitehead  v,  Anderson,  9  Mees.  &  W.  518  ;  Ex  parte 
Barrow,  L.  R.  6  Ch.  Div.  783  ;  Bolton  v.  Lancashire  &  Y.  R.  Co.,  L. 
R.  1  C.  P.  431 ;  Jackson  v,  Nichol,  5  Bing.  N.  C.  510 ;  James  v. 
Griffin,  2  Mees.  &  W.  623.  The  transit  of  goods  is  not  complete  so 
as  to  prevent  stoppage  in  transitu^  unless  there  has  been  something 
on  the  part  of  the  carrier  amounting  to  an  attornment.  Jeffries  v, 
Fitchburg  R.  Co.,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  608,  93  Wis.  2S0,  67 
N.  W.  424, 12  Nat.  Corp.  Rep.  691,  33  L.  R.  A.  351. 

2.  Must  Be  Actual  or  Constructive  Delivery. — In  the  absence  of  a 
usage  or  agreement  to  the  contrary,  the  right  of  stoppage  in 
transitu  continues  until  the  property  is  actually  or  constructively 
delivered  to  the  consignee.-  Greve  v.  Dunham,  60  Iowa  108,  14  N.  W. 
Rep.  130;  Alsberg  v,  Latta,  30  Iowa,  442;  Reynolds  v.  Boston,  etc., 
R.  R.,  43  N.  H.  580;  Mohr  v.  Boston  &  A.  R.  Co.,  106  Mass.  67  ; 
Farrell  v.  Richmond  &  D.  R.  Co.,  102  N.  Car.  390,  37  Am.  &  Bng. 
R.  Cas.  704,  3  L.  R.  A.  647,  9  S.  E.  Rep.  302 ;  Donath  v.  Broomhead, 
T  Pa.  St.  301 ;  Halff  v.  Allyn,  60  Tex.  278  ;  Sawyer  v,  Joslin,  20  Vt. 
172. 

3.  Mere  Arrival  at  Destination. — Mere  arrival  of  the  goods  at  their 
destination  does  not  terminate  the  transitus,  so  as  to  defeat  the 
I  ight  of  stoppage,  if  they  remain  in  the  carrier's  possession  as  car- 
rier. The  carrier  must  consent  to  hold  them  as  the  consignee's 
agent  or  the  latter  must  exercise  some  act  of  ownership.  Powell  v, 
McKechnie,  3  Dak.  319 ;  Macon,  etc.,  R.  Co.  v.  Meador,  165  Ga,  705  ; 
McFetridge  v.  Piper,  40  Iowa  628  ;  Greve  v,  Dunham,  60  Iowa  108 ; 
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Symms  zr.  Schotten,  35  Kan.  310 ;  Nay  lor  v,  Dennie,  19  Am.  Dec. 
(Mass.)  319;  Seymour  v,  Newton,  105  Mass.  275;  Reynolds  v.  Bos- 
ton, etc..  R.  Co.,  43N.  H.  580;  Farrall  v.  Richmond,  etc.,  R.  Co., 
102  N.  Car.  390,  37  Am.  &  Eng.  R.  Cas.  704  ;  Atkins  v,  Colby,  20  N.  H. 
155  ;  Inslee  v.  Lane,  57  N.  H.  454 ;  Covell  v,  Hitchcock,  23  Wend. 
(N.  Y.)  611 ;  Harris  v.  Hart,  6  Duer.  (N.  Y.)  606 ;  Calahan  v.  Babcock, 
21  Ohio  St.  293 ;  Hays  v,  Mouille,  14  Pa.  St.  51 ;  Parker  v,  Mclver,  1 
Desans  Eq.  (S.  Car.)  281;  Chandler  v,  Fulton,  10  Tex.  1,  60  Am. 
Dec.  188  ;  Halff  v.  Allyn,  60  Tex.  278  ;  Guilford  v.  Smith.  30  Vt.  65  ; 
Bolton  V.  Lancashire,  etc.,  R.  Co.,  1  C.  P.  431 ;  Jacksonf  v,  Nichol,  5 
Binff.  (N.  C.)  508;  Ex  parte  Cooper,  11  Ch.  Div.  68  ;  McLean  v, 
Breithaupt,  12  Ont.  App.  383. 

4.  Pari  Delivery. — A  delivery  of  a  portion  of  the  g'oods  does  not  in 
itself  constitute  a  delivery  of  the  whole,  it  being"  necessary  to  show 
that  it  was  intended  to  operate  as  a  delivery  of  the  whole.  Secomb 
V,  Nutt,  14  B.  Mon.  (Ky.)  261 ;  Stevens  z^.  Wheeler,  27  Barb.  (N.  Y.) 
658;  Buckley  v.  Furniss,  17  Wend.  (N.  Y.)  504  ;  White  v.  Welsh,  38 
Pa.  St.  396;  JeflFris  v,  Fitchburg  R.  Co.,  4  Am.  &  Eng.  R.  Cas..  N. 
S.,  608,93  Wis.  250,  67  N.  W.  424, 12  Nat.  Corp.  Rep.  691,  33  L.  R.  A. 
351 ;  Tanner  v.  Scovell,  14  Mee.  &  W.  28 ;  Jones  v,  Jones.  8  Mee.  & 
W.  431 ;  Ex  parte  Cooper,  11  Ch.  Div.  73. 

But  where  a  delivery  of  a  part  of  the  goods  is  intended  to  operate 
as  a  delivery  of  the  whole,  it  is  a  constructive  delivery  of  the  whole. 
Stevens  v,  Wheeler,  27  Barb.  (N.  Y.)  658. 

6.  In  Hands  of  Local  Carrier. — Where  the  goods  are  delivered  by 
the  carrier  to  a  local  transfer  company  merely  for  conveyance  to 
the  vendee,  the  right  of  stoppage  is  not  thereby  terminated.  Scott 
v.  William  B.  Grimes  Dry  Goods  Co.,  48  Mo.  App.  521.  See  also 
White  V.  Mitchell,  38  Mich.  390  ;  Harris  z/.  Tenney  (Tex.),  20  S.  W. 
Rep.  82. 

6.  Not  Sufficient  Delivery — Illustrations. — So  the  delivery  to  a 
mercantile  house,  merely  for  transmission  by  a  fowarding  house  to 
the  vendee,  does  not  amount  to  a  delivery  to  the  vendee.  Hays  v, 
Mouille,  14  Pa.  St.  48. 

The  fact  that  goods  are  received  at  the  nearest  railway  depot  to 
their  place  of  destination  by  one  who  exhibited  the  bills  of  lading 
to  the  carrier  and  had  an  order  for  their  delivery  from  the  pur- 
chaser, does  not  of  itself  determine  the  fact  that  on  their  delivery 
on  the  order  they  ceased  to  be  in  transitu^  in  the  absence  of  evidence 
showing  the  purpose  f^r  which  the  order  for  their  delivery  was 
given.     Halff  e/.  Allyn,  60  Tex.  278. 

The  consignee  of  certain  freights  agreed  that  the  carrier  might 
set  them  4side  in  its  depot  to  be  sold  and  the  proceeds  applied  to 
-the  payment  of  freight  charges  due  the  company.     There  was  no 
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delivery  of  the  particular  g-oods,  no  assig-ament  of  the  bill  of  lading- 
to  the  company,  neither  were  the  freight  charges  paid.  Held^  not 
a  sufficient  delivery  to  defeat  the  right  of  stoppage  in  transitu. 
Macon  &  W.  K.  Co.  v,  Meador.  6  Am.  &  £ng.  R.  Cas.  450,  65  Ga.  705. 
A  consignee  of  a  safe,  who  was  owing  the  carrier  for  freights  on 
other  goods,  said  to  the  carrier's  agent :  **I  place  this  safe  in  your 
hands  as  security  for  what  I  owe.'*  Heldy  inasmuch  as  the  carrier 
already  had  a  lien  on  the  safe  for  freights,  there  was  no  such 
actual  delivery  to  the  consignee  as  to  defeat  the  shipper's  right  of 
stoppage  in  transitu,  Farrell  v,  Richmond  Sl  D.  R.  Co.,  37  Am.  & 
Eng.  R.  Cas.  704,  102  N.  Car.  390,  3  L.  R.  A.  647,  9  S.  E.  Rep.  302. 

7.  Rights  Acquired  at  Mortgage  Sale— Delivery— Question  for 
Jury. — At  the  time  of  the  delivery  of  the  goods  shipped  to  a  mer- 
chant on  his  written  order,  his  store  and  stock  were  in  the  posses- 
sion of  an  agent  who  represented  several  mortgagees,  whose  mort- 
gages were  given  after  the  goods  were  ordered,  and  under  one  of 
which  a  sale  was  made  at  about  the  date  of  such  delivery,  and  the 
goods  bid  in  by  one  of  the  mortgagees,  who  remained  in  possession, 
and  from  whom,  and  the  merchant  who  was  acting  as  agent  for  the 
mortgagee,  a  portion  of  the  goods  ordered  were  replevied  by  the 
vendor,  who  claimed  the  right  to  stop  them  in  transit.  And  it  is 
held  that  if  the  merchant  was  insolvent  when  he  made  the  order,  or 
became  so  at  any  time  before  he  claimed  the  delivery  of  the  goods, 
and  if  they  were  never  actually  delivered  to  his  possession,  the 
vendor's  rights  were  paramount  to  any  acquired  at  the  mortgage 
sale  ;  which  question  of  actual  delivery  was  for  the  jury.  King- 
man &  Co.,  z/.  Denison,  84  Mich.,  608. 

8.  Taking  Possession  at  Intermediate  Point. — The  vendee  may 
take  possession  of  the  goods  at  an  intermediate  point,  and  thereby 
terminate  the  vendor's  right  of  stoppage  in  transitu.  Wood  r. 
Yeatman,  15  B.  Mon.  (Ky.)  280;  Secomb  v,  Nutt,  14  B.  Men.  (Ky.) 
264  ;  Mohr  v,  Boston,  etc.,  R.  Co.,  106  Mass.  72;  Walsh  v,  Blakely,6 
Mont.  194;  Stephens  r.  Wheeler,  27  Barb.  (N.  Y.)  658  ;.  Harris  r. 
Pratt,  17  N.  Y.  264  ;  Jordan  v.  James,  5  Ohio  102 ;  Cobeen  v.  Camp- 
bell, 30  Pa.  St.  254;  Poole  v.  Houston,  etc.,  R.  Co.,  58  Tex.  134,  9 
Am.  &  Eng.  R.  Cas.  197 ;  London,  etc.,  R.  Co.  v.  Bartlett,  7  H.  &  N. 
400 ;  Cork  Distilleries  Co.  v.  Great  Southern  R.  Co.,  L.  R.,  7  H.  L. 
269 ;  Jones  v.  Jones,  8  Mee.  &  W.  431. 

9.  Interception  at  Intermediate  Point  by  Vendee's  Agent. — The 
vendor's  right  of  stoppage  is  not  terminated  by  the  vendee's  agent 
taking  possession  of  the  goods  at  an  intermediate  point  under  orders 
to  ship  to  the  vendee  at  the  original  place  of  delivery.  In  re  Foot, 
11  Blatchf.  (U  S.)  530  ;  Markwald  v.  Creditors,  7  Cal.  213;  Secomb 
V,    Nutt,    14    B.  Mon.    (Ky.)    264;    Harris    v.    Hart,    6    Duer   (N. 
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Y.)  606  ;  Cabeen  v,  Campbell,  30  Pa.  St.  51 ;  Poole  v,  Houston,  etc., 
R.  Co.,  158  Tex.  134,  9  Am.  A  Eng.  R.  Cas.  197;  Chandler  v,  Fulton, 
10  Tex.  2,  60  Am.  Dec.  188  ;  Kendall  v.  Marshall,  11  Q.  B.  Div.  364, 
But  where  they  are  intercepted  by  an  ag-ent  of  the  vendee  having 
authority  to  change  their  destination,  or  to  hold  them  for  further 
orders,  the  transit  is  thereby  terminated.  Cabeen  v.  Campbell,  30 
Pa.  St.  254 ;  Dixon  v,  Baldwin,  5  East,  175  ;  Secomb  v,  Nutt,  14  B. 
Mon.  (Ky.)  264;  Walsh  z/.  Blakely,  16  Mont.  194. 

10.  Mere  Demand  at  Intermediate  Point. — Mere  demand  by  the 
vendee  at  intermediate  point  does  not  deprive  the  vendor  of  his 
right  of  stoppage  in  transitu.  Jackson  v,  Nichol  5,  Bing.  N.  Cas. 
508,  35  E.  C.  L.  202. 

11.  Taking  Forcible  Possession  at  Intermediate  Point. — Parke,  B., 
in  Whitehead  v,  Anderson,  9  M.  &  W.  518,  said  :  "If  the  vendee  take 
them  out  of  the  possession  of  the  carrier  into  his  own,  with  or  with- 
out the  consent  of  the  carrier,  there  seems  to  be  no  doubt  that  the 
transit  would  be  at  an  end,  though  in  case  of  the  absence  of  the 
carrier's  consent  it  may  be  a  wrong  to  him  for  which  he  will  have  a 
right  of  action." 

12.  In  Hands  of  Warehouseman  at  Intermediate  Point. — The  right 
may  be  exercised  when  the  goods  are  at  an  intermediate  point  in  the 
hands  of  a  warehouseman,  or  other  party,  in  the  position  of  an 

'  agent  to  expedite  the  transportation.  Mills  v.  Ball,  2  Bos.  &  Pul. 
457;  Markwald  ik  Creditors,  7  Cal.  213 ;  Buckley  v,  Furniss  (N.  Y.), 
15  Wend.  137;  Covell  z/.  Hitchcock  (N.  Y.)  23  Wend.  611. 

13.  Taking  Possession  at  Intermediate  Point— Payment  of  Through 
Freight. — Where  a  party  delivers  to  a  railroad  company  chattels  to 
be  transported  from  the  point  of  delivery  to  another  designated  point 
on  its  line,  and  pays  the  charges  for  such  transportation  in  advance, 
he  has  the  right,  as  against  the  company,  to  resume  the  exclusive 
possession  and  control  of  his  chattels  before  they  have  reached  the 
•destination  named  iq  the  bill  of  lading,  whenever  and  wherever  he 
can  do  so  without  unreasonable  interference  with  the  business  of 
the  company  ;  and  if  he  thus  resumes  exclusive  possession  and  con- 
trol of  his  chattels  during  the  time  within  which  the  company  might, 
without  unreasonable  delay,  proceed  in  the  performance  of  its 
•contract  of  affreightment,  and  receives  them  in  good  order  and  condi- 
tion, he  thereby  absolves  the  company  from  all  further  responsibil- 
ity on  account  of  them.  Cleveland  &  P.  R.  Co.  v,  Sargent,  19  Ohio 
St.  438 ;  Scotthorn  v.  South  Staffordshire  R.  Co.,  8  Ex.  341,  22  L.  J. 
Ex.  121,  7  Railw.  Cas.  870.  But  the  riglft  of  a  freighter  to  stop  the 
transportation  of  his  goods  at  any  point  other  than  their  destina- 
tion without  paying  the  through  freight  can  only  be  acquired  by 
j&pecial  contract  with  the  road.  Withers  v,  Macon  &  W.  R.  Co.,  35 
Ga.  273. 
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Ylil.  NOTICE  TO  CARRIER. 

1.  Generally. — The  carrier  is  entitled  to  express  notice  from  the 
consig-nor  before  he  will  be  liable  for  not  stopping  goods  in  transit. 
To  make  such  a  notice  effective  it  must  be  g'iven  at  such  time  and 
under  such  circumstances  that  the  carrier  may,  by  the  exercise 
of  reasonable  diligence,  communicate  to  his  servants  in  time  to 
prevent  the  delivery  of  the  goods  to  the  consignee.  Whitehead  v. 
Anderson,  9  M.  &W.  518;  Litt  v.  Cowley,  7  Taunt.  169;  Ex  parte 
Falk,  L.  R.  14  Ch.  D.  446 ;  Ascher  v.  Grand  Trunk  R.  Co.,  36  U-  C. 
Q.  B.  609;  Bell  v.  Moss,  5  Whart.  (Pa.)  189;  Mottram  v,  Heyer,  5 
Denio,  629;  Blooming-dale  v.  Memphis,  etc.,  R.  Co.,  6  Lea  (Tenn.) 
618,  6  Am.  &  £^ng^.  R.  Cas.  371. 

2.  Form  of  Notice. — No  particular  form  of  notice  is  required  ;  it 
being  sufficient  if  it  states  the  claim,  and  notifies  the  carrier  not  to 
deliver  the  goods  to  the  consignee.  Bierce  v.  Red  Bluff  Hotel  Co., 
31  Cal.  160 ;  Reynolds  v,  Boston,  etc.,  R.  Co.,  43  N.  H.  580 ;  Allen  v. 
Maine  C.  R.  Co..  30  Am.  &  Eng.  R-  Cas.  122,  79  Me.  327,  9  Atl.  Rep. 
895, 4  N.  Eng.  Rep.  543  ;  Newhall  v,  Vargas,  13  Me.  93  ;  Bell  z/.  Moss,  5 
Whart.  (Pa.)  189;  Bloomingdale  z/.  Memphis  &  C.  R.  Co.,  6  I^a 
(Tenn.)  616;  Chandler  v,  Fulton,  10  Tex.  2  ;  Bohtlingk  v,  Inglis,  3 
East  381 ;  Mills  v.  Ball,  2  Bos.  &  P.  457  ;  Litt  v,  Cowley,  7  Taunt. 
169. 

a.  Notice  by  Cable.—In  Ex  parte  Falk,  14  Ch.  D.  446,  it  was  held 
that  notice  by  cable  was  sufficient. 

b.  Verbal  Notice. — It  is  not  necessary  that  the  notice  to  the  carrier 
should  be  in  writinfi^,  verbal  notice  being  sufficient.  Reynolds  v, 
Boston,  etc.,  R.  Co.,  43  N.  H.  580. 

c.  Demand  for  the  Goods. — The  notice  need  contain  no  express 
demand  for  the  goods.  Jones  z;.  Earl,  37  Cal.  630  ;  Reynolds  v,  Bos- 
ton, etc.,  R.  Co.,  43  N.  H.  580;  Newhall  v.  Varg-as,  13  Me.  93,  29 
Am.  Dec.  489;  Memphis,  etc.,  R.  Co.,  6  Lea  (Tenn.)  616,  6  Am.  & 
Eng.  R.  Cas.  371 ;  Bloomingdale  v,  Memphis  &  C.  R.  Co.,  6  Lea 
(Tenn.)  616. 

d.  Description  of  Goods. — But  the  notice  must  contain  such  a 
description  of  the  g-oods  as  will  enable  the  carrier  to  identify  them. 
Clementson  v.  Grand  Trunk  R.  Co.,  42  U.  C.  Q.  B.  263 

3.  To  Whom  Given.— a.  Generally,— T!he.  notice  to  stop  or  hold 
the  goods  for  the  vendee  must  be  given  to  the  middleman,  or  carrier, 
or  to  the  person  in  possession  of  the  goods.  Newhall  v.  Vargas,  13 
Me.  109,  9  Am.  Dec.  409;  Mottram  v.  Heyer,  5  Denio  (N.  Y.)  629  ; 
Bell  V,  Moss,  5  Whart.  (Pa.)  206;  Whitehead  v.  Anderson,  9  M.  Sl 
W.  518 ;  Mills  v.  Ball,  2  B.  <&  P.  457. 

In  Poole  V.  Houston  &  T.  C.  R.  Co.,  9  Am.  &  Eng.  R.  Cas.  197,  58 
Tex.  134,  it  was  held  by  a  divided  court  that,  in  the  absence  of  evi- 
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dence  showing-  that  there  was  a  general  freight  agent  at  the  point 
of  destination,  notice  to  the  station  agent  having  charge  of  freights 
at  such  point  was  sufficient. 

b.  When  in  Customs  Warehouse. — Groods  which  came  from  Mon- 
treal in  bond  were  deposited  in  the  customs  warehouse  at  the  Grand 
Trunk  Railway  station  at  Toronto.  The  consig-nees  became  insol- 
vent, and  the  consignors  gave  notice  of  stoppage  in  transitu  to  the 
railway  company,  after  which  the  agent  of  the  company  gave  an 
order  for  delivery  on  payment  of  charg-es  to  another  person,  who 
made  the  entry  and  received  them  from  the  customs.  Held^  that 
the  notice  to  the  company  was  sufficient,  though  in  such  cases  it  is 
advisable  to  give  notice  also  to  the  customs  officer;  and  that  an 
action  would  lie  against  the  company  for  such  delivery.  Ascher  z/. 
Grand  Trunk  R.  Co.,  36  U.  C.  Q.  B.  609. 

c.  Notice  to  Consignee  Not  Sufficient. — Notice  to  the  consignee  is 
not  sufficient  to  effect  a  constructive  stoppage  in  transitu,  Rucker 
V.  Donovan,  13  Kan.  251, 19  Am.  Rep.  84  ;  Mottram  v,  Heyer,  5  Denio 
(N.  Y.)  629;  Whitehead  v,  Anderson,  9  Mee.  &  W.  518.  But  in  Bell 
V,  Moss,  5  Whart.  (Pa.)  189,  notice  to  the  consig-nee's  assignees  was 
held  sufficient. 

IX.  RIGHTS  AND  LIABILITY  OF  CARRIER. 

1.  May  Retain  Possession  Until  Freight  Is  Paid.— See  Potts  v. 
New  York,  etc.,  R.  Co.,  131  Mass.  455,  3  Am.  &  Eng.  R.  Cas.  424,  41 
Am.  Rep.  247.  In  this  case  it  was  held  that  the  carrier^s  lien  is  as 
good  against  the  consignor  as  against  the  consignee,  and  therefore 
where  the  (Consignor  endeavors  to  exercise  his  right  of  stoppage  in 
transitu  after  a  part  delivery  of  the  goods,  he  is  entitled  to  receive 
the  g'oods  not  delivered,  only  upon  payment  of  the  freight  upon  all 
the  goods,  including  that  paid  by  the  defendant  railroad  to  a  water 
carrier,  to  whom  the  plaintiff  first  delivered  the  goods  and  from 
whom  the  defendant  immediately  received  them.  And  it  was  held 
in  Rucker  v,  Donovan,  13  Kan.  251,  19  Am.  Rep.  84,  that  the  vendor 
could  not  reclaim  the  goods,  without  paying  the  freight  advanced 
by  the  officer  whohad  seized  them. 

2.  Liability  for  Failure  to  Hold  Goods. — Where  a  common  carrier 
delivers  goods  after  receiving  notice  from  the  consignor  to  hold 
them,  he  becomes  liable  for  the  value  of  the  goods  when  required  to 
deliver  possession  t«  the  consignor,  when  the  validity  of  the  latter's 
claim  has  been  established.  Jones  v.  Earl,  37  Cal.  630 ;  Bierce  v. 
Hotel  Co.,  31  Cal.  160 ;  Reynolds  v,  Boston,  etc.,  R.  R.  Co.,  43  N.  H. 
580 ;  Allen  v,  Maine  C.  R.  Co.,  30  Am.  &  Eng.  R.  Cas.  122,  79  Me,  327  ; 
O'Brien  v.  Norris,  16  Md.  122  ;  Foggan  v,  Lake  Shore  &  M.  S;  R. 
Co.,  4  N.  Y.  S.  R.  718,  61  Hun  (N.  Y.)  623, 16  N.  Y.  Supp  25  ;    Camp- 
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bell  V.  Jones,  9  Law  Can.  10.  Nor  will  delivery  by  mistake  excuse 
the  carrier.  Fogrgan  v.  t^ake  Shore  &  M.  S.  R.  Co.,  4  N.  Y.  S.  R.  718, 
61  Hun  (N.  Y.)  623,  16  N.  Y.  Supp.  25;  Campbell  v.  Jones,  9  I^aw 
Can.  10. 

3.  Waiver. — If  the  consig^nor,  after  stopping  the  g-oods  unreason- 
ably, refuses  to  furnish  the  carrier  with  any  evidence  of  the  validity 

< 

of  his  claim,  such  refusal  may  be  considered  as  a  waiver  of  his  right ; 
but  in  the  absence  of  such  unreasonable  refusal  the  carrier  is  liable 
for  the  value  of  the  goods  if,  after  receiving  such  notice,  he  delivers 
them  to  the  consignee.  Allen  v,  Maine  C.  R.  Co.,  30  Am.  A  Eng. 
R.  Cas.  122,  79  Me.  327,  9  Atl.  Rep.  895,  4  N.  Eng.  Rep.  543. 

But  where  a  seller  of  goods  has  claimed  the  right  of  stoppage 
in  transitu,  but  where  the  carrier  has  wrongfully  delivered  the 
goods,  the  fact  that  the  seller  has  attempted  to  collect  the  price  from 
the  purchasers  by  legal  process  is  not  such  affirmance  of  the  sale 
as  to  relieve  the  carrier  from  liability.  The  exercise  of  the  right 
to  stop  is  not  a  rescission  of  the  sale,  but  simply  places  the  parties 
as  nearly  as  may  be  in  the  same  situation  they  would  have  been  if 
the  vendor  had  not  parted  with  the  possession.  Bloomingdale  v, 
Memphis  A  C.  R.  Co.,  6  Lea  (Tenn.)  616. 

And  the  subsequent  receipt  by  the  consignor  of  the  consignee's 
note,  and  an  attempt  on  his  part  to  collect  it,  does  not  relieve  the 
carrier's  liability  unless  the  note  be  paid.  Where  the  facts  justify 
it,  the  notice  not  to  deliver  constitutes  part  of  the  carrier's  contract . 
Adams  Exp.  Co.  v.  Wentworth,  1  Cin.  Super.  Ct.  142. 
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(Supreme  Court  of  Michigan,  Dec,  12,  rSgg,) 

Injury  to  Brakeman— Proximity  of  Telegraph  Pole— Pleading- 
Variance. — In  an  action  for  injuries  to  a  brakeman  caused  by  the 
proximity  of  a  telegraph  pole  to  the  track,  while  he  was  upon  the 
side  ladder  of  a  moving  car,  the  complaint  alleged  that  he  was 
struck  by  the  pole  while  riding  on  the  side  of  a  moving  car  in  the 
discharge  of  his  duties,  the  evidence,  however,  did  not  show  that 
brakemen  were  expected  to  ride  in  such  position,  but  there  was 
testimony   to  the  effect  that  it  was  necessary  for  them  to  climb  up 
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the  side  ladders  while  the  cars  were  in  motion.     Held^  that  there 
was  no  fatal  variance  between  this  allegation  and  proof. 

Telegraph  Poles  near  Track — Safe  Place  to  Work — Negligence.* 
— A  railroad  company,  which,  without  necessity,  locates  telegraph 
poles  so  near  the  track  over  which  its  employees  are  required  to 
operate  trains  as  to  render  it  unsafe  for  them  to  operate  the  trains 
in  the  ordinary  way,  has  failed  in  its  duty  to  provide  a  safe  place 
for  such  employees  to  work. 

Same — Assumption  of  Risk.* — A  railroad  employee  assumes  the 
risks  of  injury  from  the  dangerous  proximity  of  a  telegraph  pole  to 
the  track,  while  in  the  discharge  of  his  duties,  if  he  is  chargeable 
with  notice  of  its  dangerous  position. 

Same — Same— Question  for  Jury.— In  such  action  it  did  not  appear 
that  the  brakeman  had  actual  knowledge  that  the  proximity  of  the 
pole  to  the  track  was  such  as  to  make  it  dangerous  to  ride  by  the 
pole  on  the  side  ladder  of  a  car,  or  that  other  such  poles  were  too  near 
the  track,  but  there  was  evidence  tending  to  show  that  he  had  frequent 
opportunities  to  inspect  the  pole  while  walking  by  it  in  the  discharge 
of  his  duties  and  while  passing  it  on  the  top  of  cars.  Held^  that, 
even  assuming  that  he  had  such  opportunities,  it  was  a  question  for 
the  jury  whether  he  was  chargeable  with  notice  that  such  pole  was 
a  few  inches  too  near  the  track. 

Release — Consideration. — A  release  reciting  as  its  sole  considera- 
tion the  re-employment  of  the  signer  by  a  railroad  company  was 
without  consideration,  as,  when  it  was  signed,  he  was  already  in  the 
company's  employ,  and  no  change  as  to  the  terms  of  his  employ- 
ment was  made,  and  the  company  did  not  bind  itself  to  retain  him 
in  its  employ  for  any  certain  period.    . 

Error  by  defendant  to  Shiawassee  county  circuit  court. 
Affirmed. 

E,  W.  Meddaugh  (Geer  &  Williams,  of  counsel),  for 
appellant. 

IVaison  &  Chapman ,  for  appellee. 

Montgomery,  J.  The  plaintiff  was  an  employee  of  the 
defendant  as  a  freight  brakeman.     On  the  17th  of  September, 

♦See  Louisville  &  N.  R.  Co.  v.  Millikin's  AdmY  (Ky.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  742 ;  Myers  v,  Chicago.  St.  P.,  M.  &  O.  Ry.  Co. 
(C.  C.  A.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  749  ;  Hughes  v,  Louisville 
&  N.  R.  Co.  (Ky.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  560;  Hardy  t/. 
Boston  &  M.  R.  R.  (N.  H.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  565  ; 
Louisville  &  N.  R.  Co.  v,  Cooley's  Adm*r  (Ky.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  553  ;  notes ^  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  531  et  seq. 
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1892,    in  the  evening,  at  about  8:30,  the  train  arrived  at 
oaaestated.  Milwaukee  Junction,  where  two  cars,  standing 

on  the  **East  Y,'*  so  called,  were  to  be  attached 
to  the  train,  and  pulled  over  the  switch  that  led  off  the  east 
main  track  to  the  east  Y.  Plaintiff  turned  the  switch,  gave 
the  signal  for  the  train  to  back  down  on  the  east  Y,  where 
the  cars  to  be  taken  on  were,  preceded  the  train  down  the  Y, 
and  made  the  coupling.  The  conductor  gave  the  signal  to 
go  ahead.  Plaintiff  testified  that  he  started  to  climb  up  the 
side  ladder  of  the  car,  and  had  gotten  part  way  up,  when  he 
was  struck  by  a  telegraph  pole,  and  injured  somewhat  seri- 
ously. The  testimony  shows  that  plaintiff  had  been  in  the 
employ  of  defendant  as  a  spare  brakeman  for  9  days  during 
March  and  19  days  during  April  of  the  same  year,  and  again 
from  May  3d  to  some  time  in  June,  when  he  went  to  Pontiac : 
that  he  returned  to  work  for  the  company  in  August,  and 
worked  on  a  passenger  train  during  that  month,  and  until 
September  14th ;  that  on  the  15th  of  September  he  left  Detroit 
for  Holly  on  a  freight  train,  returned  to  Detroit  on  the  morn- 
ing of  the  16th,  and  was  at  Milwaukee  Junction  at  about  4:50 
a.  m.  While  doing  work  as  a  freight  conductor,  the  plain- 
tiff passed  Milwaukee  Junction  frequently,  and  took  on  cars 
there.  He  testified  that  he  did  not  do  any  coupling  at  the 
east  Y,  but  the  testimony  is  quite  convincing  that  he  did. 
He  testified  that  he  had  no  knowledge  that  this  pole  was  near 
enough  to  the  track  to  be  dangerous.  From  a  judgment  for 
plaintiff,  defendant  appealed. 

It  is  contended  that  there  was  a  fatal  variance  between 
the  proof  and  the  declaration.  The  declaraion  was  as  fol- 
lows: **And  for  that  whereas,  on.  to  wit,  the  17th  day  of 
September,  1892,  said  plaintiff  was,  and  for  a  long  time  pre- 
viously thereto  had  been,  employed   by   said   defendant  as 

brakeman  on  its  cars  at  the  yard  at  Milwaukee 
man-Proximity  Juuction,  a  statiou  aloug  the  line  of  said  rail- 
vSriamfe.*****"*"    Toad ;    and  in   the   performance  of  the    duties 

imposed  on  said  plaintiff  by  said  defendant 
in  the  employment  aforesaid  it  became  and  was   necessary 


-^™  *  ®"8r  MASTER  AND  SERVANT  267 

RCas 

Potter  V,  Detroit,  etc.,  Ry.  Co 

for  said  plaintiff  to  ride  back  and  forth  in  said  employment 
on  the  side  of  the  railway  cars,  clinging  to  the  steps  or  lad- 
ders placed  on  the  side  of  said  cars  by  said  company  for  that 
purpose,  and  which  is  the  usual  manner  of  performing  and 
going  to  and  from  the  work  in  and  about  which  plaintiff  was 
employed.  *  *  *  gut,  notwithstanding  the  duty  afore- 
said of  the  said  defendant,  it  wholly  neglected  and  refused 
to  perform  such  duty  toward  said  plaintiff,  in  that  it  placed 
and  permitted  to  remain  a  post  or  telegraph  pole  so  near  one 
of  the  tracks  of  said  railway  in  said  yard  that,  while  said 
plaintiff  was  in  the  performance  of  his  duty,  and  while  riding 
along  on  the  side  of  one  of  defendant's  cars,  as  aforesaid,  he 
would  be  struck  by  said  post  or  pole,  and  there  was  not  suf- 
ficient room  between  said  car  and  said  post  or  pole  to  allow 
the  body  of  said  plaintiff,  while  engaged  in  his  duties  as 
aforesaid,  to  pass  without  injuring  him.  *  *  *  And 
while  in  the  performance  of  his  duty,  as  aforesaid,  and  while 
riding  on  the  side  of  a  moving  car,  as  aforesaid,  and  in  the 
performance  of  such  duty,  he  was  struck  by  said  post  or  tele- 
graph pole,  negligently  left  standing  by  said  defendant  so 
near  its  track  in  said  yard,  and  was  knocked  off  the  side  of 
said  car,**  etc.  There  was  testimony  that  it  was  necessary 
to  climb  up  the  ladder  of  the  cars  while  in  motion,  but  the 
evidence  did  not  show  that  the  brakemen  were  expected  to 
ride  on  the  side  of  the  cars  except  in  this  way.  The  testi- 
mony was  not  objected  to,  but  at  the  close  of  the  case  the 
defendant's  counsel  asked  an  instruction  that  there  was  a 
fatal  variance.  We  think  the  proofs  tended  to  support  the 
averments.  It  is  true  that  the  evidence  failed  to  show  that 
the  plaintiff  could  have  properly  ridden  continuously  on  the 
side  of  the  car,  but  the  proof  indicated  that  he  might  lawfully 
ride  there  while  ascending  to  the  top  of  the  car.  We  do  not 
think  there  was  such  a  variance  as  to  work  a  surprise  to 
defendant. 

It  is  next  contended  that  the  plaintiff  assumed  the  risk 
of  contact  with  the  telegraph  pole,  and  that  a  verdict  should 
be  directed  on  that  ground.     In  this  connection  it  is  insisted 
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that  the  evidence  shows  conclusively  that  the  plaintiff  either 
knew,  or  should  have  known,  of  the  proximity  of  this  pole  to 
the  track,  and  testimony  which  is  very  convincing,  if  not 
conclusive,  is  cited  to  show  that  plaintiff  had  ,on  previous 
occasions  assisted  in  taking  cars  off  the  east  Y ;  and  if  this 
fact  were  enough  to  establish  that  plaintiff  either  knew,  or 
from  the  nature  of  his  employment  ought  to  know,  that  this 
pole  was  located  so  near  the  track  as  to  be  dangerous,  we 
should  be  inclined  to  assent  to  the  contention  of  counsel. 
But  we  are  not  prepared  to  say  that,  if  the  plaintiff  had  the 
opportunity  which  would  be  afforded  by  walking  past  this 
pole  or  riding  back  and  forth  on  the  top  of  cars,  he  was  bound 
to  make  so  close  an  inspection  as  would  enable  him  to  dis- 
cover that  the  pole  in  question,  instead  of  being  in  a  safe  loca- 
tion, was  a  few  inches  too  near  the  track.  It  is,  however, 
contended  that  as  matter  of  law  the  plaintiff  must  be  held  to 
have  assumed  the  risk  of  such  structures  near  the  track  as 
Telegraph  Poles  ^^^  P^^^  ^^  qucstiou.  It  is  Said  that  the  prin- 
pfSe^T^Jil-^  ciple  which  plaintiff's  counsel  invoke,  that  it  is 

the  duty  of  the  master  to  provide  a  safe  place 
for  his  employees  to  work,  is  not  applicable;  that  **that 
principle,  properly  applied,  has  reference  solely  to  the 
adequacy  of  a  structure  or  device  that  the  employer  has 
provided  for  the  use  of  the  employee  and  in  or  upon  which 
the  employee  has  to  do  his  work,  or  to  the  hazards  to  which 
the  employee  may  be  subjected  through  the  employer's  neg- 
ligence in  conducting  operations  on  or  about  the  place  while 
the  employee  is  at  work."  If  we  correctly  understand  this 
contention,  we  think  it  makes  for  a  rule  much  too  narrow. 
A  place  may  be  rendered  unsafe  as  well  by  being  so  placed 
with  reference  to  adjacent  objects  as  by  inherent  defects  in 
the  place  or  device  itself.  We  have  no  hesitancy  in  saying 
that,  if  we  leave  aside  the  question  of  assumed  risk  for  the 
moment,  a  railroad  company  which,  without  necessity,  locates 
telegraph  poles  so  near  to  the  track  over  which  its  employees 
are  required  to  operate  its  trains  as  to  render  it  unsafe  for 
such  employees  to  operate  the  trains  in  the  ordinary  way, 
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without  meeting  with  injury  from  such  structures,  has  failed 
in  its  duty  to  provide  a  safe  place.     Wash  v.  Navigation  Co., 
10   Or.  250;  Railroad  Co.  v,  Welch,  52  111.  183;  Johnson  v. 
Railway  Co.,  43  Minn.  53,  4  Am.   &  Eng.    R.  Cas.  293,  44 
N.  W.  884;  Railway  Co.  z;.   Oram,  49  Tex.  341;  Railroad 
Co.  V.  Russell,  91   111.   298;  Whipple  v.  Railroad  Co.  (R. 
I.)  35  Atl.  305,  5  Am.&  Eng.  R.  Cas.,  N.S.,  517  ;  Scanlon  z/. 
Railroad  Co.,  147  Mass.  484,  38  Am.  &  Eng.  R.  Cas.  48,  18 
N.  E.  209;  Sweet  z;.   Railroad  Co.,  87  Mich.  559,  48  Am. 
&    Eng.    R.    Cas.    395,   49  N.   W.    882  ;  Allen  v.  Railway 
Co.    (Iowa)    11    N.    W.    614,    5    Am.    &    Eng.  R.    Cas. 
620.     The  employee   is,  however,  held  to  assume  the  risk 
of    injury   from    such   structures   as    he    knows,   or  ought 
in  the    exercise    of    common    prudence  to    have  been    ac- 
quainted with,  and  the   difl&culty   in  any  given 
case  is  chiefly  in  determining  whether  the  ob-     tiSSTaSkf™**" 
struction  belongs  to  this  category.     In  apply- 
ing the  rule  of  assumed  risks  the  courts  have  not  always  been 
consistent,  and  different  courts  have  reached  different  results 
on  the  same  state  of  facts.     A  brief  review  of  some  of  the 
cases  may  be  of  interest.     In  Massachusetts,  in  Lovejoy  v. 
Railroad  Co.,  125  Mass.  79,  it  appeared  that  a  signal   post 
was  placed  three  feet  and  eight  inches  from  the  track,  and 
plaintiff,  an  engineer,  while  leaning  out  of  his  cab,  looking 
for  a  signal,  came  in  contact  with  it,  and  was  injured.     It 
appeared  that  the  obstruction  of  46  bridges,  numerous  build- 
ings, entrances  to  stations,  and  other  structures  on  the  line 
of  the   defendant's  road,  were  the   same  distance  from  the 
track.     These  facts  were  known  to   the  plaintiff,  although 
he  had  not,  previously  to  the  injury,  noticed  this  particular 
post.     It  was  held  that,  if  there  was  any  injury  to  the  plain- 
tiff while  he  was  in  the  performance  of  his  duty  from  the  struc- 
tures so  placed,  it  was  a  risk  he  assumed.     The  court  said, 
**He  knew  the  manner  in  which  the  road  was  constructed, 
the  proximity  to  the  track  of  these  structures,  and  the  method 
employed  in  the   management  of  the   train.'*      In  Fisk    v. 
Railroad  Co.,  158  Mass.  238,  33  N.  E.  510,  it  appeared  that 
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plaintiff,  a  freight  brakeman,  was  injured  by  contact  with 
an  overhanging  awning  at  a  station.  All  the  principal 
stations  on  the  road  had  such  awnings,  and  plaintiff 
knew  there  was  an  awning  at  the  station  where  he  re- 
ceived his  injuries.  It  was  held  that  he  assumed  the  risk. 
The  case  of  Scanlon  v.  Railroad  Co.,  supra,  illustrates 
the  distinction  made  by  the  Massachusetts  court.  Plain- 
tiff, a  brakeman,  came  in  contact  with  a  signal  post  35^  feet 
from  the  track.  He  had  no  previous  knowledge  of  the  prox- 
imity of  this  post  or  other  objects  to  the  track.  Defendant 
showed  that  an  examination  of  the  permanent  structures 
along  the  line  of  the  road  disclosed  that  several  structures 
were  as  near  the  track  as  the  post  in  question,  but  the 
court  said  :  **The  danger — the  risk  which  it  is  claimed  the 
plaintiff  assumed — is  not  the  particular  danger  from  the  post 
which  caused  the  injury,  but  the  general  danger  from  the 
structures  near  the  track.  The  plaintiff  had  no  actual  knowl- 
edge of  the  danger,  and  he  cannot  be  held  to  have  assumed 
the  risk  of  it  unless  the  character  of  the  danger  and  the  cir- 
cumstances are  such  as  to  show  that  he  ought  to  have  known 
and  appreciated  it.  The  fact  that  it  was  incident  to  the 
employment  is  not  sufficient.  Peril  from  dangerous  machin- 
ery, or  appliances,  or  structures  is  incident  to  employment 
upon  them,  but  the  risk  is  not  assumed  by  the  employee  unless 
he  knows  the  danger,  or  unless  it  is  so  obviously  incident  that 
he  will  be  presumed  to  know  it."  In  Railroad  Co.  v.  Welch, 
the  plaintiff,  a  brakeman,  was  injured  by  an  overhanging 
awning.  It  was  said  by  the  court :  **There  are  many  freight 
depots  and  station  houses  upon  the  line  of  the  Central 
Railway,  and  it  would  be  preposterous  in  us  to  say  or 
to  ask  a  jury  to  say  that  a  breakman  engaging  in  the  ser- 
vice of  the  company  must  be  held  to  know  whether 
or  not  there  may  be  one  among  them  whose  roof  or 
awning  so  projects  over  the  line  of  the  road  that  a  brake - 
man  on  a  freight  train,  in  the  performance  of  his  du- 
ties, would  be  liable  to  be  swept  from  the  train  by  collision 
with  it.*'     See,  also,  case  of  Railroad  Co.  v.  Russell,  97  111. 
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298, — a  case  of   an  injury   by  a   telegraph  pole.     In  North 
Dakota,  in  the  case  of  Boss  v.  Railroad  Co.,  2  N.  D.  128,  49 
N.  W.  655,  it  appeared  that  a  switch  target  was  located  so 
near  to  the  track  that  an  employee  was  struck  by  it.     The  com- 
pany was  held  liable.     As  to  plaintiff's  duty  the  court  said  : 
"Nor  can  we  say  that  plaintiff,  in  the  ordinary  exercise  of 
bis  faculties,  was  bound  to  know  the  condition  of  the  switch 
stand.     It  is  true  that  he  had  passed  it  upon  the  train  nearly 
every  day  for  two  weeks,  but  he  had   no  duty  to  perform  in 
connection  with   the   running   of  the  train;  nothing  in  any 
way  that  would  be  likely  to  call  his  attention  to  the  condi  - 
tion  of  the  switch  stand."     In  Wisconsin  the  test  of  liability 
seems  to  be  whether  the  obstruction  or  structure  dangerously 
near  to  the  track  was  necessarily  placed  there.     In  Kelleher 
V,  Railroad  Co.,  80  Wis.  586,  50  N.  W.  943,  an  employee  was 
injured  by  coming  in  contact  with  a  coal  shed  22  inches  from 
the  side  of  the  car.    The  plaintiff  was  held  entitled  to  recover. 
The  court   say:     **It   is   objected  that  the  true  test  is  not 
whether  it  was   necessarily  dangerous,   but  whether  it  was 
unreasonably  dangerous.     This    contention  cannot  prevail. 
It  is  settled  in  this  state  that  the  duty  of  the  company  is  to 
see  that  its   tracks   are  not   so  obstructed  as  to  render  the 
duties   of  its  employees   unnecessarily  hazardous," — citing 
Dorsey  2/.  Construction   Co.,  42  Wis.  583,  in  which  case  it 
was   held   that   although  plaintiff  had  passed  the  structure 
every  day  for  five  months,  the  question  of  whether  he  ought 
reasonably  to  have  known  of  the  danger  was  for  the  jury. 
In  Scidmore  v.  Railway  Co.,  89  Wis.  188,  61  N.  W.  765,  the 
court  held  that  the  maintenance  of  a  clearance  post  was  not 
negligence,  and  that  the  plaintiff,  knowing  that  such  posts 
were  maintained  by  the  defendant,  could  not  recover  for  inju- 
ries received  by  coming  in  contact  with  one  of  them.     The 
holding  of  the  latter  position  is  consistent  with  all  the  cases, 
including  those  cited  from  Massachusetts,  but  the  holding 
that  the  maintenance  of  the  clearance  posts  so  near  the  track 
was  not  negligence  can  only  be  reconciled  with  the  earlier 
Wisconsin  cases  on  the  ground  that  such  posts  are  necessa- 
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ril y  placed  thus  to  close  the  track.  In  Kansas  the  duty  of  the 
company  to  refrain  from  placing  structures  so  near  the  track 
as  to  cause  unnecessary  peril  to  the  employee  is  maintained. 
The  court,  in  Railroad  Co.  v,  Irwin,  37  Kan.  701,  16  Pac. 
146,  recognizing  the  rule  of  assumed  risk,  says  :  **The  law, 
however,  does  not  require  an  employee  shall  know  all  defects 
or  obstructions  that  may  exist  on  the  road,  or  in  the  service 
in  which  he  is  engaged ;  and  it  cannot  be  said  that  the  peril 
in  this  case  was  so  obvious  and  patent  that  Irwin  must  have 
known  it.  He  had  a  right  to  assume  that  the  com' 
pany  had  done  its  duty,  and  placed  its  tracks  in  such 
a  condition  that  he  could  perform  his  duty  with  rea- 
sonable safety.''  In  Johnston  v.  Railway  Co.,  23  Or. 
94,  31  Pac.  283,  deceased  was  a  switchman.  He  was 
injured  by  being  struck  by  a  target  pole  so  near  the 
track  as  to  strike  him  as  he  passed  by  on  the  side  of  the  car. 
A  recovery  by  the  executor  was  sustained.  As  to  assumed 
risk,  the  court  said  :  ''  It  is  not  expected  of  a  switchman  that 
he  shall  carefully  measure  the  distance  between  a  switch 
target  and  a  rail.  This  is  the  duty  pf  the  master,  and  the 
servant  has  the  right  to  assume  that  the  target  and  other 
obstruction  is  at  a  reasonably  safe  distance,  in  the  absence 
of  anything  to  excite  special  apprehension  of  danger.'*  The 
same  rule  obtains  in  Texas.  In  Bonner  v,  La  None,  80  Tex. 
117,  15  S.  W.  803,  it  was  held  that  a  railway  company  is 
responsible  to  one  of  its  employees  for  injuries  sustained 
from  its  negligently  constructing  a  target  so  close  to  the 
track  as  to  cause  injury  to  the  employee  while  in  the  line  of  his 
duty,  if  the  employee  could  not  reasonably  have  anticipated 
the  danger.  And,  on  the  other  hand,  it  is  held  that,  if  the 
employee  knows  of  the  conditions,  he  takes  the  risk.  Rail- 
way Co.  V,  Somers,  71  Tex.  700,  9  S.  W.  741.  In  the  latter 
case  the  court  state  the  rule  as  follows :  **  The  employees  of 
the  company  are  not  called  upon  to  inspect  the  machinery, 
roadbed,  or  cattle  guard.  It  is  the  duty  of  the  company  to 
have  all  these  inspected,  and  to  know  that  they  are  reason- 
ably safe,   and  the  employee  has  the  right  to  rely  upon  its. 
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<lischarg^e  of  that  duty.     But  where  he  is  aware  that  a  large 

number  of  cattle  guards   are  dangerous,  and  in  this   respect 

ttey  are  substantially  alike,  so  far  as  his  knowledge  extends, 

lie  must  know  better  than  to  rely  upon  any  of  them.'*     In 

Xndiana   the  rule  is  the  same.     In  Railroad  Co.   v,  Wright, 

reported  in  16  N.  E.  150,  the  case  of  Railroad  Co.  v,  Welch, 

is  cited  with   approval,   and   the  court   adds:    **A   person 

contracting  to  work  on  a  railway  as  a  brakeman  assumes 

the  risks  ordinary  and  incident  to  such  service,  but  he  does 

not,  by  such  hiring,  assume  the  risk  of  unusual  dangers  of 

i^hich  he  has  no  knowledge,  and  of  which  he  is  not  bound 

to  take   notice."     The   same  rule   is   maintained  in  Rhode 

Island.     Whipple  v.  Railroad  Co.,   35  Atl.  305,  5  Am.  Eng. 

R.  Cas.,  N.  S.,  517,  is  substantially  on  all  fours  with  the  case 

under  consideration.     Speaking  of  the  duty  of  the  plaintiff  to 

know   of  the  proximity  of  the  telegraph  pole  to  the  track  as 

affecting  the  question  of  assumption  of  risk,  the  court  say  : 

**Wedo   not  think  the  fact  was  sufficiently  obvious.     The 

difference  between  the  distance  which  the   pole  stood  from 

the  track  and  the  distance  which  would  have  been  safe  was 

only  seven  or  eight  inches.     The  plaintiff  had  never,  before 

the  accident,  so  far  as  appears,  passed  or  attempted  to  pass 

the  pole  on  the  side  ladder  of  the  car.     The  only  opportunities 

he  had   to  judge   of  its  proximity  to  the  track  were  from 

passing   it   on   foot  and  on  the  top  of  moving  cars  in  the 

course  of  his  employment,  neither  of  which  situations  would 

be  favorable  to  estimate  the  distance  of  a  pole  from  the  side 

of  a  moving  car  with  sufficient  accuracy  to  know  whether  the 

pole  would   be  safe,  the  margin  of  safety  or  danger  being  so 

slight  a  space.''     In  Johnson  v.  Railway  Co.,  43  Minn.   53, 

44  N.  W.  884,  which   was  a  case  of  a  signal  post,  the  court 

held  that  the  employee  was  not  to  be  held  to  have  assumed 

the  risk,  in  the  absence  of  notice,  unless  it  was  apparent. 

See,  also,   Railway   Co.  v.    Woodruff,    66  Ga.   707.     Other 

cases   might   be  cited,   but   it  is   believed   th^t  these  cases 

from   Illinois,   Oregon,    Minnesota,  Texas,    Massachusetts, 

16  (N  s)  A  &  E  R  Cas— 18 
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Iowa,  Wisconsin,  Kansas,  Indiana,  Georgia,  and  Rhode 
Island  sufficiently  indicate  the  trend  of  authority.  In 
a  general  way  it  may  be  said  that  the  cases  which  deny 
liability  rest  upon  the  ground  that  the  obstruction  in  the 
particular  case  is  not  a  negligent  obstruction,  as  in  Randall 
V,  Railroad  Co.,  109  U.  S.  478,  15  Am.  &  Eng.  R.  Cas.  243, 
3  Sup.  Ct.  322,  27  L.  Ed.  1003,  and  Illick  v.  Railway  Co., 
67  Mich.  632,  35N.  W.  708;  or  that  the  plaintiff,  having 
previous  knowledge  of  the  situation,  assumed  the  risk,  as  in 
Pennington  v.  Railway  Co.,  90  Mich.  505,  51  N.  W.  634. 
where  there  was  actual  knowledge ;  or  as  in  Manning  v. 
Railway  Co..  105  Mich.  260,  63  N.  W.  312,  and  in  Railway 
Co.  V.  Somers,  71  Tex.  700,  9  S.  W.  741,  where  he  knew  of 
similar  obstructions,  and  is  not  held  excused  from  the  duty 
of  discovering  the  particular  one.  The  correct  rule  is  tersely 
stated  in  Elliott,  R.  R.  §  1269:  **It  seems  to  us  that,  where 
the  employee  has  knowledge,  or  is  chargeable  with  knowl- 
edge, of  the  existence  and  situation  of  such  structures,  he 
assumes  the  risk  of  danger  from  them.**  To  say  just  when 
the  servant  not  having  actual  knowledge  of  the  obstruction 
causing   the  injury   is  chargeable   with   such   notice  is  not 

always  an  easy  task.  As  we  have  seen,  if  he 
au?8«<mS?jury.  kuows   that  other  like  obstructions  exist  along 

the  way,  this  is  notice ;  but,  in  the  absence  of 
such  circumstances,  we  think  that  wrong  is  not  to  be  imputed 
to  the  employee  for  not  assuming  that  his  employer  will 
unnecessarily  and  negligently  expose  him  to  danger.  We 
think  this  case  was  one  for  the  jury. 

It  is  claimed  that  error  was  committed  in  the  admission  of 
testimony  of  medical  experts.  Dr.  Hunn.  Dr.  Phippen,  and 
Dr.  Perkins  examined  the  plaintiff  shortly  before  the  trial. 
The  testimony  which  they  gave  as  to  the  examination,  and 
what  it  disclosed,  was  not  objected  to.  A  hypothetical 
question  was  then  put,  and  it  is  contended  that  by  the  terms 
of  the  question  the  witness  was  at  liberty  to  consider  the 
subjective  symptoms  in  giving  his  answer.  The  question 
did  not  call  upon  him  to  do  so,  and  no  such  specific  objection 
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was  made  on  the  trial.     We  think  there  was  no  error  in  this 
ruling. 

Some  time  after  the  plaintiff   received  his  injuries,  and  on 
October  31,   1892,  he  signed  a   release   reciting  that  he  had 
received  certain  injuries,  as  follows:     **At  Milwaukee  Junc- 
tion,   while    riding  on  a  ladder    of    car,    was 
knocked   off    by   a   post  standing  a  little  west      Sd^^uTn?''"" 
of     the     road     crossing,     cutting     my     head, 
and     bruising     my    shoulder;'*    and,     after    reciting    that 
the  company  denied  liability,  for  the  purpose  of  determining 
and  ending  the  question  of  liability  and  to  avoid  litigation, 
in  consideration  of  re-employment  by  the  company,  the  release 
proceeds:     **I  do  hereby  waive   and  relinquish   all   claims 
that  I  may  have  against  the  said  company  for  damages  for 
the  aforesaid  injuries,  and  do  hereby  release  the  said  com- 
pany  of   and   from  all  claims  as   aforesaid.*'     The  recited 
consideration  for  this  release  is  **the  re-employment  by  said 
company  for  such  time  only  as   may  be  satisfactory   to  the 
said  company."     The  testimony  shows  that  at  the  time  when 
the  release  was  signed  the  plaintiff  was  already  again  in  the 
defendant's  employ.     No  change  as  to  the  terms  of  employ- 
ment was  made,  nor  was  the   defendant  company  bound  to 
retain  him  in  its   employ   for  any   length  of  time  whatever. 
There  was  no  consideration  for  the  release.     The  case  is,  in 
this  respect,  very  similar  to  Purdy  v.    Railroad  Co.,  125  N. 
Y.  209,  26  N.  E.  255.     It  is  unnecessary  to  review  the  instruc- 
tions relating  to  this  feature   of  the  case.     A  motion  for  a 
new  trial  was  made,  and  error  is  assigned  on  the  refusal  to 
grant  this  motion.     It  is  argued  that  the  great  weight  of  the 
testimony  shows  that  the  plaintiff  rode  past  the  post  in  ques- 
tion a  great  number  of  times.     If  this  fact  were  controlling, 
we  should  be  strongly  inclined  to  accept  the  view  of  defend- 
ant's  counsel  that  a  new  trial   should  be  awarded.     We  do 
not,  however,  regard  the   fact  as  conclusive  of  defendant's 
claim.     The  inference  to  be  drawn  from  the  fact  was  for  the 
jury.     We  discover  no  material  error. 
The  judgment  should  be  affirmed. 
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Moore,  J.,  concurred. 

Hooker,  J.     I  concur  in  result. 

Long,  J.  (dissenting).  The  plaintiff  entered  the  service 
of  the  defendant  as  a  brakeman  on  March  22,  1892,  having 
previously  had  considerable  experience  in  that  line  of  work 
on  other  roads.  He  worked  upon  freight  trains  9  days  in 
March  and  18  days  in  April,  and  on  freight  and  mixed  trains 
29  days  in  May,  running  between  Detroit,  Pontiac,  Holly, 
Owosso,  and  other  western  points,  including  Grand  Rapids. 
In  the  performance  of  his  duties  as  a  brakeman  he  rode  on 
the  top  of  box  cars  coming  into  all  stations,  and  in  going  to 
and  fro  between  Milwaukee  Junction  and  the  station  at 
Detroit.  He  went  to  Pontiac  in  June,  and  while  there  worked 
on  the  Orchard  Lake  Branch.  He  returned  to  Detroit  in 
August,  and  worked  on  passenger  trains  between  Detroit  and 
Grand  Haven  during  that  month,  and  from  September  1st  to 
September  14th.  On  September  1 5th  he  left  Detroit  for  Holly 
on  a  freight  train,  and  returned  to  Detroit  on  the  morning  of 
the  16th,  when  he  went  in  on  the  *'East  Y,  '*  so  called,  and 
assisted  in  picking  up  23  cars.  These  cars  were  taken  off 
the  east  Y  at  4  :50  a.  m.,  standard  time,  as  the  record  shows. 
On  the  evening  of  the  16th  of  September  he  left  Detroit  for 
Owosso,  with  a  train,  and  returned  on  the  evening  of  the  17th. 
This  train  arrived  at  Milwaukee  Junction  at  about  8  :30  p. 
m.  The  conductor  learned  that  there  were  some  cars  on  the 
east  Y  to  be  taken  to  Detroit,  and  the  train  pulled  down  to 
Milwaukee  avenue.  The  engine  and  two  cars  were  cut  off 
the  train,  and  pulled  over  the  switch  that  leads  off  the  main 
track  to  the  east  Y.  Plaintiff  turned  the  switch,  went  back 
on  the  east  side  of  the  track,  four  or  five  feet  distant  from  the 
east  rail,  giving  his  signals,  with  his  lantern,  to  the  fireman, 
as  the  track  upon  which  the  coupling  was  to  be  made  was 
on  a  curve.  He  continued  to  signal  the  engine  back  until 
it  reached  the  cars  that  were  to  be  picked  up  on  this  Y.  The 
coupling  was  made,  the  conductor  gave  the  signal  to  go 
ahead,  and  the  engineer  pulled  the  cars  out  on  the  main  line. 
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The  plaintiff,  instead  of  getting  into  the  cab  of  the  engine, 
or  walking  to  the  switch,  climbed  on  the  ladder  on  the  side 
of  the  car,  and,  as  the  train  pulled  out  over  the  Y,  came  in 
contact  with  a  tele^aph  pole  that  stood  on  the  east  side  of 
the  Y  track,  and  about  four  feet  distant  from  the  track,  and 
sustained  the  injuries  complained  of.     This  pole  was  in  the 
same  position  as  when  the  plaintiff  entered  the  defendant's 
employ,    and  had  been  in   the   same   place   for  many  years. 
The  east  Y  was  used  to  store  cars  that  came  off  the  different 
roads,  destined  for  Detroit.     It  had  been  soused  for  a  good 
many  years,  and  no  one  had  ever  come  in  contact  with  the 
pole  before,  although  trainmen  had  often  ridden  by  it  on  the 
side  of  cars,  in  the  nighttime  as  well  as  in  the  daytime.     The 
plaintiff  had  frequently  assisted  in  picking  up  and  leaving 
cars  at  Milwaukee  Junction,  and  in  so  doing  had  passed  and 
repassed  the  pole  in  question.     Repassed  the  telegraph  pole 
at  least  50  times  on  trains  before  his  injury.     He  had  been 
in  on  the  east  Y  at  least  10  times  before,  and  had  assisted 
each  time  in  picking  up  cars  on  the  Y.     It  is  true  that  he 
denied  ever  having  seen  the    pole,  or  that  he  had  ever  been 
in  on  the  Y  before.      But  the  defendant's  witnesses,  corrobo- 
rated as  they  were  by  the  daily  records  kept  by  the  conductors 
and  the  car  checkers,  and  by  the  books  of  the  train  master,  from 
which  the  plaintiff's  pay  checks  were  made,  which  plaintiff 
admitted  to   be  correct,  made,   as  they  were,  by   different 
persons  in  different  departments  and  for  different  purposes, 
and   all  agreeing,  compel  the  conclusion   that  the  plaintiff 
was  on  the  Y  as  the  defendant's  witnesses  testified,  and  had 
assisted  in   picking   up  94  cars  there  before   he  was  hurt. 
Thus  it  appears  that  the  plaintiff  had  been  in  the  defendant's 
service  for    nearly    six    months,    and  a   considerable    part 
of    his   time    had    been   spent   on    freight   trains    running 
between  Detroit,   Grand   Rapids,  and  intermediate   points. 
The  evidence    shows     that    in    doing    his    work    he    had 
stopped    at    all,  or    nearly    all,    of  the  stations  along  the 
defendant's  line  of  road,  to  take  on  and  put  off  cars,  and  that 
in  doing  his  work  at  the  several  stations  he  must  have  become 
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familiar  with  the  structures,  not  only  along  the  line  of  the 
main  track,  but  on  the  side  tracks  and  in  the  yards  and  sta- 
tions of  the  line,  if  he  was  attentive  to  his  surroundings,  as 
it  was  his  legal  duty  to  be.  If  the  plaintiff  could  not,  in  six 
months,  have  made  himself  familiar  with  the  location  of 
structures,  such  as  awnings,  freight  platforms,  cattle  chutes, 
coal  bins,  side  tracks,  Y*s,  telegraph  poles,  and  other  neces- 
sary structures  adjacent  to  the  tracks  and  Y's  at  stations  and 
in  yards  along  the  entire  line  of  the  defendant's  road,  such 
knowledge  can  never  be  presumed  from  lapse  of  time, 
coupled  with  opportunity  to  acquire  it.  The  niles  of  the 
company,  of  which  he  had  a  copy,  required  him  to  examine 
all  machinery,  tools,  cars,  engines,  and  tracks  before  expos- 
ing himself  to  danger,  and  to  take  sufficient  time  to  make 
such  examination.  There  is  no  evidence  in  this  record  to 
show  that  the  pole  in  question  was  nearer  the  track  than 
many  others,  or  than  other  structures  in  defendant's  yards 
and  stations  along  its  entire  line.  This  casualty  occurred  on 
a  side  or  Y  track  in  the  defendant's  freight  yard,  and  with 
reference  to  such  tracks  a  different  duty  to  the  servant 
devolves  upon  the  master  than  that  with  reference  to  the 
main  track,  as  we  have  held.  Railroad  Co.  v,  Austin,  40  Mich. 
250;  Batterson  v.  Railway  Co.,  53  Mich.  125,  18  N.  W.584; 
Hewitt  V,  Railroad  Co.,  67  Mich.  71,  31  Am.  &  Eng. 
R.  Cas.  249,  34  N.  W.  659;  O'Donnell  v.  Railway  Co., 
89  Mich.  174,  50  N.  W.801.  We  think  that  the  plain- 
tiff's opportunities  of  knowledge  of  this  pole  were  such 
that  he  must  be  held  to  have  known  of  its  existence 
and  location.  The  decisions  of  courts  in  different  states 
are  not  harmonious  in  applying  the  rule  of  assumed  risks. 
Different  courts  have  reached  different  results  on  the  same 
state  of  facts.  The  cases  in  this  state,  however,  are  quite 
uniform,  and  we  think  that  this  case  is  clearly  within  the 
holdings  of  this  court  in  lUick  v.  Railroad  Co.,  67  Mich.  632, 
35N.  W.  708;  Pennington  z/.   Railway  Co.,  90  Mich.  505,  ; 

51  N.  W.  634;  Ragon  v.  Railway  Co.,  97   Mich.  265,  56  N.  | 

W.  612  ;  and  Manning  v.  Railway  Co.,  105  Mich.  260,  63  N.  ; 
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'W.  312.     In  Illick  v.   Railroad  Co.,  supra,  the  negligence 
oliarged  was  that  the  bridge  was  too  narrow,  and  that  by 
reason  thereof  a  brakeman  was  injured  by  coming  in  contact 
^^^ith  the  side  of  the  bridge  while  in  the  discharge  of  his  duty. 
He  had  passed  over  the  bridge  a  good  many  times,  but  there 
yjvas  no  evidence  that   he   knew  just   what   the   space  was 
l>etween  the  side  of  the  car  and  the  bridge.     Held,  that  he 
assumed  the  risk.     Pennington  t^.  Railway  Co.,  supra,  was 
a  similar  case.     The  plaintiff  was  a  brakeman  engaged  in 
switching  cars,  and  was  caught  between  the  side  of  a  car  and 
a  building  only  13  inches  distant,  while  descending  on  the 
side  of  a  car.     He  had  done  work  in  the  yard  before,  and  in 
that  way  had  become  familiar  with  the  building,  but  there 
was  no  evidence  that  he  knew  the  exact  distance  between  the 
side  of  the  car  and  the  building.     Held,  that  he  assumed  the 
risk.     In  Ragon  v.   Railway  Co.,   supra,  a  brakeman  was 
injured  in  making  a  coupling  on  a  side  track  that  was  not 
properly  ballasted.     The  plaintiff  testified  that  he  did  not 
know  of  the  hole.     The  evidence,  however,  showed  that  he 
had  been  in  the  employ  of  the  defendant  for  some  time,  and 
that  he  had   passed   and   repassed  the  yard  and  switch  in 
question  on  the  main  track.     Held,  that  he  assumed  the  risk. 
It  is  difficult  to  distinguish  this  case,  in  principle  and  in  its 
facts,  from  the  present  case.     If  a  brakeman  is  negligent  in 
failing  to  see  a  hole  in  a  side  track,  while  performing  work 
on  the  main  track,  it  is  difficult  to  see  why  he  should  not  be 
held  negligent  in  failing  to  see  a  telegraph  pole  by  the  side 
of  the  track,  that  he  had  passed  and  repassed  frequently,   as 
in  this  case.     In  Manning  v.  Railway  Co.,  supra,  the  negli- 
gence charged  was  that  a  tree  was  permitted  to  stand  too 
close   to   the   track.     The   brakeman  who  was  killed  com- 
menced working  upon  that  particular  train  that  morning. 
There  was  no  evidence  that  he  knew,  or  that  he  had  had  an 
opportunity  to  learn,  the  exact  distance  between  the  tree  and 
the  side  of  the  car.     It  was  held  that  he  assumed  the  risk. 

The  following  cases,  decided  by  the  courts  of  other  states, 
sustain  the  view  here  taken:  In  Lovejoy  v.  Railroad  Co., 
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125  Mass.  79,  an  engineer  was  injured  by  coming  in  contact 
with  a  signal  post  at  the  side  of  the  track,  three  feet  and 
eight  inches  distant  therefrom,  while  leaning  out  of  the 
engine,  and  looking  back  to  get  a  signal  from  the  conductor. 
It  appeared  that  he  knew  of  the  signal  posts  along  the  line,  but 
that  he  had  not  noticed  the  one  that  caused  his  injuries.  Held, 
that  he  assumed  the  risk.  In  Fisk  v.  Railroad  Co.,  158 
Mass.  238,  33  N.  E.  510,  a  freight  brakeman  was  injured  by 
coming  in  contact  with  a  wooden  awning  projecting  from  a 
passenger  station.  He  had  worked  on  that  line  of  road  for 
two  years.  He  was  acquainted  with  the  station,  and  knew 
that  there  was  an  awning  there.  On  a  dark  and  rainy  night 
he  started  to  go  upon  the  side  ladder  of  a  freight  car  that  had 
come  from  another  railroad,  and  in  passing  the  station  struck 
against  the  awning.  The  car  was  higher  than  others.  He  had 
ridden  on  such  cars  before.  Held,  that  he  assumed  the  risk. 
In  Thain  v.  Railroad  Co.,  161  Mass.  353,  37  N.  E.  309,  an 
engineer  was  carried  against  a  wooden  post  standing  four 
feet  from  the  track  and  two  feet  from  the  tender  beam,  where 
he  was  at  the  time.  The  post  had  been  there  a  week,  and 
he  had  passed  it  daily,  but  did  not  know  that  it  was  there. 
The  court  said:  **It  is  necessary  for  railroad  companies 
to  put  up  structures  near  enough  to  their  tracks  for 
it  to  be  possible  for  persons  upon  the  trains  to  come 
in  contact  with  them.  *  *  *  A  company  is  not  bound 
to  give  warning  of  every  structure  to  every  person  employed 
upon  its  trains.  There  must  be  some  point  within  the 
limit  where  it  is  possible  for  a  man  on  a  train  to  reach  at 
which  the  railroad  company  has  a  right  to  build  without 
notice,  and  to  assume  that  those  on  the  trains  will  keep  out 
of  the  way.  Every  one  knows  that  there  is  danger  as  soon 
as  he  gets  outside  of  the  lines  of  the  train,  when  it  is  in 
motion."  In  Goodes  z/.  Railroad  Co.,  162  Mass.  287,  38 
N.  E.  500,  a  brakeman  struck  against  a  switch  stand  that 
was  close  to  the  track,  and  was  knocked  off  the  car  and 
fatally  injured,  while  uncoupling  freight  cars  at  night.  He 
had  been  working  for  the  defendant  nearly  three  months,  had 
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^^rorked  as  a  brakeman  on  another  railroad  for  several  months 
previously,  knew  his  business,  and  was  competent  and 
intelligent.  He  had  passed  over  and  by  the  switch,  both 
by  day  and  by  night.  Held,  that  he  assumed  the  risk. 
In  Austin  v.  Railroad  Co.,  164  Mass.  282,  41  N.  E.  288,  a 
brakeman  struck  a  gate  post  near  the  track,  and  was  injured. 
He  had  had  occasion  to  go  by  it  in  the  course  of  his  employ- 
ment. Held,  that  he  assumed  the  risk,  whether  he  actually 
knew  the  danger  or  not.  In  Content  v.  Railroad  Co.,  165 
Mass.  267,  3  Am.  &  Eng.  R.  Cas.  N.  S.,  369,  43  N.  E.  94,  a 
trainman  standing  on  the  side  ladder  of  a  moving  freight  car 
came  in  contact  with  an  unusually  wide  car  that  was  standing 
on  a  parallel  side  track,  and  was  injured.  He  knew 
that  it  was  customary  to  store  such  cars  on  the  side  track, 
and  the  position  of  the  tracks  was  visible.  Held,  that  he 
assumed  the  risk.  In  Vining  v.  Railroad  Co. ,  167  Mass.  539, 
9  Am.  &  Eng.  R.  Cas.,  N.  S.,  65,  46  N.  E.  117,  a  brakeman, 
while  ascending  the  side  ladder  of  a  moving  freight  car  in 
the  daytime,  came  in  contact  with  another  car  standing  on  an 
adjacent  side  track,  and  was  injured.  He  had  worked  on 
the  line  for  a  year.  He  had  not  seen  the  other  car,  and 
testified  that  he  did  not  think  of  looking.  Held,  that  he 
assumed  the  risk.  In  Bell  z^.  Railroad  Co.,  168  Mass.  443, 
47  N.  E.  118,  a  brakeman  came  in  contact  with  a  pillar  of  a 
drawbridge  while  descending  the  side  ladder  of  a  moving  car 
at  night,  and  was  injured.  The  pillar  was  about  four  feet 
from  the  track.  The  plaintiff  knew  the  bridge.  Held ,  that  he 
assumed  the  risk  of  such  dangers.  In  Ryan  v.  Railroad  Co., 
169  Mass.  267,  47  N.  E.  877,  a  brakeman,  while  descending 
from  the  top  of  a  freight  car,  struck  a  picket  fence  on  the  top 
of  a  four-foot  wall  alongside  the  track,  and  was  injured.  The 
fence  was  3  feet  9  J^  inches  from  the  nearest  rail.  Held,  that 
he  assumed  the  risk.  In  Perigo  v.  Railroad  Co.,  52  Iowa, 
276,  3  N.  W.  43,  a  baggageman,  while  on  a  moving  passenger 
car,  came  in  contact  with  a  coal  platform  that  was  within  7 
inches  of  the  car  at  one  end  and  within  4^^  inches  of  it  at  the 
other.     He  knew  of  the  platform.     Held,  that  he  assumed 
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the  risk.  In  Brown  v.  Railroad  Co.,  69  Iowa,  161,  28  N.  W. 
487,  a  fireman  came  in  contact  with  a  snow  bank  that  was 
close  to  the  track,  while  his  crew  was  cleaning  snow  from  the 
track  with  a  snow  plow,  and  was  killed.  The  court  said: 
**He  must  be  held  to  have  the  same  knowledge  of  this  danger 
as  he  had  of  the  close  proximity  of  cattle  chutes,  coal  sheds, 
platforms,  bridges,  water  pipes,  and  other  structuers  and 
appliances  necessarily  located  in  close  proximity  to  the  track, 
which  may  be  passed  in  perfect  safety  so  long  as  employees 
keep  themselves  within  the  line  of  the  cars  on  the  train,  but 
which  are  dangerous  when  an  employee  exposes  himself  to 
contact  with  them  by  swinging  outside  the  line  of  the  train." 
In  McKee  v.  Railway  Co.,  83  Iowa, '616,  48  Am.  &  Eng.  R. 
Cas.  154,  50  N.  W.  209,  13  L.  R.  A.  817,  an  experienced 
brakeman  climbed  down  the  side  ladder  of  a  moving  freight 
car,  and  hung  down,  and  looked  under  the  car,  in  the  perform- 
ance of  his  duty.  His  head  struck  a  wing  fence,  and  he  was 
killed.  The  fence  was  3  feet  and  10  inches  from  the  rail, 
and  was  at  about  the  same  distance  from  the  rail  as  other 
wing  fences  on  the  line.  Held,  that  he  assumed  the  risk. 
In  Gibson  v.  Railway  Co.,  63  N.  Y.  452,  a  conductor  came 
in  contact  with  the  projecting  roof  of  a  depot  building,  and 
was  injured.  The  court  say  :  **When  the  deceased  entered 
the  employment  of  the  defendant,  he  assumed  the  usual  risks 
and  perils  of  the  service,  and  also  the  risks  and  perils  incident 
to  the  use  of  the  machinery  and  property  of  the  defendant, 
as  it  then  was,  so  far  as  such  risks  were  apparent.  *  *  * 
He  could  not  call  upon  the  defendant  to  make  alterations  to 
secure  greater  safety,  nor,  in  case  of  injury  from  risks  which 
were  apparent,  could  he  call  upon  his  employer  for  indemnity." 
In  De  Forest  v,  Jewett,  88  N.  Y.  26^,  8  Am.  &  Eng.  R.  Cas. 
495,  a  yardman  fell  into  a  small  sluice  or  ditch  in  the  rail- 
road yard,  and  was  injured.  He  had  been  employed  in  the 
yard  for  about  two  years,  and  knew  of  the  existence  of  slucies 
and  ditches  in  it ;  and,  so  far  as  could  be  determined  by  seeing 
them  daily,  he  knew  their  width  and  depth,  and  the  manner 
of  their  construction.     Held,  that  he  assumed  the  risk.     In 
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Tuttle  V.  Railway  Co.,  122  U.  S.  195,  7  Sup.  Ct.  1166,  30  L. 
Ed.  1114,  a  brakeman  was  caught  between  cars  by  the  draw- 
bars passing  each  other  while  attempting  to  couple  cars  on 
a  curved  track,  and  was  killed.     The  alleged  cause  of   the 
accident  was  the  sharpness  of  the  curve.     Held  that,  as  the 
perils  were  seen  and  known,  he  assumed  the  risk.     In  Ran- 
dall V.  Railroad  Co.,  109  U.  S.  478.  15  Am.  &  Eng.  R.  Cas. 
243,  3  Sup.  Ct.  322,  27  L.  Ed.  1003,  a  brakeman,  while  work- 
ing a  ground  switch  for  his  train  on  one  track,  was  struck  by 
an  engine  passing  on  an  adjacent  parallel  track,  and  injured. 
H^ld,  that  he  assumed  the  risk  of  a   switch  stand  being  too 
near   the   adjacent   track,    and  that  **a  railroad  yard  where 
trains  are   made   up    necessarily    has    a   great   number  of 
tracks   and    switches   close  to  one  another,   and   any    one 
who  enters  the   service  of  a  railroad  corporation  connected 
with  the  moving  of  trains  assumes  the  risks  of  that  condition 
of  things.'*     In  Williams  v.  Railroad  Co.,  116  N.  Y.  628.  41 
Am.  &   Eng.  R.  Cas.  256,  22   N.  E.   1117,  a  freight  brake- 
man,  while  standing  on  the  top  of  a  box  car  passing  under  a 
bridge,  came  in  contact  with  a  bridge,  and  was  injured.     He 
had  passed  under  the  bridge  on  trains  daily  for  three  weeks. 
Held,  that  he  must  have  known  that  it  was  not  of  sufficient 
height  to  permit  him  to  stand  while  so  passing,  and  that  he 
assumed  the  risk.     In  Pennsylvania  Co.  v,  Finney,  145  Ind. 
551,  42  N.  E.  816,  a  brakeman  of  six  months*  experience, 
while  descending  the   side  ladder  of  a  car,  came  against  a 
water   plug  located  so  near  the  track  that  a  person  in  the 
position  he  was  in  could  not  avoid  it,  and  was  killed.      He 
had   passed  it  almost  daily  during  his   employment.     Held 
that  **it   was  his   duty  to  observe  his  surroundings   before 
attempting  to   go  down   the  ladder,  and,  had   he  exercised 
ordinary  care  and  prudence  in  this  respect,     *     *     *     ^he 
accident  would  not   have   occurred.     *    *     *     The   means 
which  a  person  has  of  knowing  that,  under  the  circumstances, 
he  will  expose  himself  to  peril,  are  deemed  in  law  to  be  evi- 
dence of  knowledge  of  that  fact.*'     In  Ryan  v.  Railroad  Co., 
10  Ont.    745,  a  brakeman  of   several  months*  service,  while 


284  MASTER  AND  SERVANT  ^ol  XVI 

(NS) 

Potter  V,  Detroit,  etc.,  Ry.  Co 

holding  on  to  the  side  ladder  of  a  moving  car,  came  in 
contact  with  a  switch  target,  and  was  thrown  under  the  train 
and  killed.  The  switch  stand  had  been  erected  in  the  yard 
before  he  commenced  his  service,  so  that  he  was  aware  of 
the  proximity  to  the  track.  Held,  that  he  assumed  the  risk. 
In  Railway  Co.  z/.  Some rs,  71  Tex.  700,9  S.  W.  741,  a 
brakeman,  while  stepping  down  upon  the  rear  platform  of  a 
caboose,  in  order  to  release  the  brakes  on  it,  struck  against 
a  cattle-guard  fence,  and  was  injured.  The  plaintiff  testified 
that  he  knew  that  several  of  the  cattle  guards  on  the  railroad 
were  sufficiently  near  the  track  to  strike  the  feet  of  a  brake- 
man  sitting  upon  the  top  of  a  car  with  his  legs  hanging 
down,  but  that  he  knew  nothing  of  the  one  which  caused 
the  injury,  except  that  it  could  not  have  been  more  than  10 
inches  from  the  car  in  order  to  strike  him.  Held,  that  he 
assumed  the  risk.  In  Scidmore  v.  Railway  Co.,  89  Wis.  188, 
61  N.  W.  765,  a  brakeman,  in  alighting  from  his  train  in  the 
nighttime,  in  the  performance  of  his  duties,  struck  against  a 
**clearance"  post,  and  was  thrown  under  the  wheels  of  a 
moving  car  and  injured.  Held,  that  **the  knowledge  of  the 
brakeman  that  posts  were  used  along  the  line  of  the  road 
imposed  upon  him  the  risk  incident  to  the  existence  of  the 
particular  post  in  question,  although  he  had  no  actual 
knowledge  of  its  existence.'*  In  Boydz/.  Harris,  176  Pa.  St. 
484,  4  Am.  &  Eng.  R.  Cas.,  N.  S.,  472,  35  Atl.  222,  a  brake- 
man,  while  performing  his  duties  on  a  train,  came  in  contact 
with  a  cattle  chute  on  a  siding  close  to  the  rail,  and  was 
killed.  He  had  passed  it  daily  for  two  months.  Held,  that 
he  assumed  the  risk  ;  that  **the  duty  to  observe  and  make 
himself  acquainted  with  the  obvious  dangers  to  which  his 
employment  exposed  him  was  on  the  deceased.  The  opi>or- 
tunity  to  observe  and  acquire  a  knowledge  of  these  dangers 
had  been  enjoyed  by  him  for  many  days.  Under  such 
circumstances,  the  fair  legal  presumption  is  that  he  had 
improved  the  opportunity  to  observe  and  discharge  the  duty 
towards  himself  and  his  employer  which  his  services  required 
of  him.     If  this  proposition  be  denied,  then  forhow  many  more 
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months  must  an  employee  pass  a  point  of  danger  daily  before 
the  presumption  will  arise?  Will  it  ever  arise?  Or  must 
the  question  of  actual  knowledge  be  turned  over  to  the  jury 
to  guess  at  in  all  such  cases?*'  ' 

There  are  cases  cited  from  courts  of  other  states,  which  it 
may  be  said  do  not  approve  of  the  position  taken  by  the 
courts  in  the  foregoing  cases.  In  will,  however,  be  seen  by 
an  examination  of  the  facts  in  each  case,  that  the  courts  have 
refused  to  apply  the  rule  of  assumed  risk,  because  the  ser- 
vant did  not  know  the  exact  danger,  or  had  not  had  sufficient 
opportunity  to  learn  of  it.  In  Scanlon  v.  Railroad  Co.,  147 
Mass.  484,  38  Am.  &  Eng.  R.  Cas.  48, 18  N.  E.  209,  the  facts 
were  that  the  distance  between  a  signal  post  by  the  side  of 
a  railroad  and  a  ladder  on  the  outside  of  a  car  was  one  foot. 
A  brakeman,  on  his  first  trip,  did  not  know  that  there  were 
erections  so  near,  and  was  not  informed  of  the  danger.  They 
were,  in  fact,  exceptional.  It  was  held  that  the  danger  was 
not  obviously  incident  to  his  emplo5'ment,  therefore  the  risk 
could  not  be  said,  as  a  matter  of  law,  to  have  been  assumed. 
In  Railroad  Co.  v,  Welch,  52.  111.  183,  the  brakeman  was 
injured  by  coming  in  contact  with  an  awning  projecting  over 
the  track.  The  company  was  held  to  be  negligent  in  this 
respect,  and  the  court  say  that  there  was  no  reason  for  sup- 
posing that  the  plaintiff  had  acquired  knowledge  of  the 
unsafe  condition  of  this  awning  before  he  was  injured,  as  he 
had  not  been  but  two  months  upon  the  road,  and,  except  upon 
two  trips,  had  always  passed  this  station  in  the  night.  Rail- 
road Co.  V.  Russell,  91  111.  299,  is  to  the  effect  that  leaving 
for  months  a  telegraph  pole  near  the  track  is  negligence. 
Yet  the  court  say  in  that  case  that  there  is  no  evidence  that 
the  deceased  knew  anything  of  this  pole,  or  that  he  was  ever 
required  before  to  assist  in  switching  cars  off  from  this  track. 
In  Boss  V.  Railroad  Co.,  2  N.  D.  128,  49  N.  W.  655,  the 
plaintiff  had  passed  the  switch  stand  on  this  train  nearly 
every  day  for  two  weeks,  but  he  had  no  duty  to  perform  in 
connection  with  the  running  of  the  train.  The  court  says : 
**Had  he  known  of  its  existence,  or  had  he  been  chargeable 
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with  such  knowledge,  perhaps  it  would  have  been  negligence 
on  his  part  not  to  have  watched  and  guarded  against  it.** 
In  Walsh  I'.  Navigation  Co.,  10  Or.  250,  abrakemanputhis 
head  8  inches  out  of  a  car  window,  in  the  nighttime,  to  see  what 
was  the  cause  of  a  certain  noise  in  the  running  of  his  train,  and 
his  head  came  in  contact  with  the  timbers  of  a  water  tank 
that  was  from  6  to  18  inches  from  the  window  sills  of  the  car. 
The  gauge  of  the  railway  had  been  recently  widened,  so  as  to 
bring  the  cars  nearer  to  the  timbers.  The  plaintiff  had  no 
knowledge  of  the  proximity  of  the  tank  to  the  window  occa- 
sioned by  the  widening  of  the  gauge.  Held,  that  he  did  not 
assume  the  risk,  as  a  matter  of  law.  In  Johnston  v.  Railway 
Co.,  23  Or.  94,  31  Pac.  283,  a  switchman  had  been  employed 
in  the  yard  only  about  two  weeks.  Held,  that  it  could  not 
be  said  as  a  matter  of  law  that  he  was  negligent.  The  court 
say:  ** While  he  must  have  known  of  the  existence  and 
location  of  the  target,  he  may  not  have  known  from  observa- 
tion that  it  was  near  enough  to  be  dangerous.'*  In  Railroad 
Co.  V.  Irwin,  37  Kan.  701,  16  Pac.  146,  a  freight  train  con- 
ductor, while  riding  on  top  of  his  caboose,  struck  a  brace  that 
extended  from  the  side  post  to  the  top  beam  of  a  bridge,  and 
was  injured.  He  had  run  over  the  road  and  through  the 
bridge  daily  for  three  months  preceding  the  accident,  and 
knew  that  the  bridge  was  constructed  with  overhead  timbers. 
It  did  not  appear  that  he  had  been  on  top  of  the  cars  more 
than  once,  in  passing  over  the  bridge,  before  the  time  of  the 
accident.  It  was  found  by  the  jury  that  he  had  no  knowl- 
edge or  opportunity  to  know  of  the  dangerous  character  of 
the  bridge.  Held,  that  whether  he  was  negligent  was  for  the 
jury.  In  Kelleher  v.  Railroad  Co.,  80  Wis.  584,  50  N.  W. 
942 ,  a  switchman  struck  against  a  coal  shed  standing  near 
the  side  track,  and  was  injured.  It  does  not  positively  appear 
that  he  ever  had  made  this  switch  before.  If  he  had  ever 
done  it  at  all,  it  was  but  a  few  times.  The  jury  found  that 
the  shed  was  so  close  as  to  be  unnecessarily  dangerous,  that 
deceased  did  not  know  of  the  existence  of  the  shed  at  its  dis- 
tance from  the  track  and  cars,  and  that  he  had  not  the  means 
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of  snch  knowledge.     Held,  that  he  did  not  assume  the  risk. 
In  Dorsey  v.  Construction  Co.,  42  Wis.  596,  50  N.  W.  942, 
the  rule  was  stated  that  the  knowledge  on  the  part  of  the  ser- 
vant should  be  of  the  precise  danger  to  him  from  an  obvious 
defect,  in  order  to  hold  him  to  an  assumption  of  the  risk. 
The  facts  in  that  case  were  that  the  conductor  of  a  freight 
train  was  injured,  while  climbing  up  the  ladder  of  a  freight 
car,  by  coming  in  contact  with  a  cattle  chute  erected  near  the 
track, — dangerously    near,    as    the  court   say.     The   proof 
showed  that  he  had  been  employed  for  some  months  upon 
that  part  of  the  road;  passed  the  chute  during  the  term  of 
bis   employment   almost   daily;  knew  the  cattle  chute  was 
there;  and  knew   the  exact  location,  with  reference  to  the 
track,  of  two  other  chutes,  similarly  located,  at  adjacent  sta- 
tions.    Yet  the  court  stated  **that,  while  he  may  have  known 
generally  of  the  proximity  of  the  chute  in  question  to  the 
track,  yet  necessarily  it  did  not  follow  that  he  knew  its  pre- 
cise distance  therefrom,  and  consequently  not  its  precise  dan- 
ger.**    In  Johnson  v.  Railway  Co.,  43  Minn.   53,  4  Am.   & 
Eng.  R.  Cas.  293,  44  N.  W.  884,  the  injury  to  the  servant  was 
caused  by  his  coming  in  contact  with  a  signal  post  erected  in 
defendant's  yard,  and  situate  about  four  feet  from  the  track. 
At  the  time  he  received  the  injury  he  was  climbing  up  the 
ladder  of  a  box  car.     He  had  been  employed  as  a  switchman 
in  the  yard  for  two  weeks  or  more,   passing  this  point  many 
times  each  day.     The  court  say:     *'We  are  not  prepared  to 
say  that  he  knew,  or  should  have  known,  if  he  used  ordinary 
prudence,  the  danger  of  such  an  accident.     While  he  must 
have  known  of  the  existence  and  location  of  this  post,  he  may 
not  have  known,  from  mere  observation,  or  unless  his  atten- 
tion had  in  some  way  specially  been  called  to  it  (situated,  as 
it  was,  in  the  center,  between  the  tracks),  that  it  was  near 
enough  to  the  cars  to  be  dangerous,  but  might  be  misled, 
unless  he  had  made  actual  measurement  or  calculation.'*     In 
Sweet  V,  Railroad  Co.,  87  Mich.  559,  48  Am.  &.Eng.  R.  Cas. 
395,  49  N.  W.  882,  the  injured  servant  was  one  of  a  crew  of 
switchmen  in  the  company's  yard  at  Detroit,  and  his  duties 
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extended  to  all  parts  of  the  yard.  His  injuries  were  caused 
by  coming  in  contact  with  a  large  shed  of  the  defendant, 
located  in  the  yard,  near  the  side  traek,  while  he  was  ascend- 
ing or  descending  a  ladder  upon  one  of  defendant's  cars 
which  was  being  moved  on  such  track.  The  shed  had  been 
there  for  five  years;  and  the  intestate,  who  had  formerly 
been  a  brakeman,  had  been  employed  as  a  switchman  in  that 
yard  for  a  month  or  six  weeks.  There  was  no  direct  evidence 
that  he  was  ever  on  that  siding  before  the  accident,  or  that 
his  attention  had  been  called  to  the  dangerous  proximity  of 
the  building,  but  there  was  evidence  that  cars  were  probably 
shipped  in  there  once  or  twice  a  day. 

In  analyzing  and  discussing  these  cases  Bailey  (Mast, 
lyiab.  p.  175)  says:  **This  case  was  decided  upon  the  some- 
what peculiar  ground  that  it  was  not  his  duty  to  inform  him- 
self of  the  danger  to  be  apprehended  from  the  defect  until  he 
had  some  reason  to  apprehend  danger  from  it ;  that  until  then 
he  might  be  influenced  by  the  assumption  that  the  master  had 
regard  for  his  duty,  and  would  not  negligently  expose  him  to 
extraordinary  peril."  **Was  the  rule  applied  in  either  of  the 
foregoing  cases ?  Rather,  was  it  not  evaded,  or,  more  cor- 
rectly speaking,  was  it  not  misapplied?  Did  not  the  injured 
employee  in  each  of  them  have  an  abundant  opportunity  to 
ascertain  the  exact  location  of  the  structures  with  which  he 
came  in  contact?  It  required  no  special  skill  or  training  to 
foresee  that  they  were  likely  to  occasion  him  harm.  It  was 
a  part  of  the  duty  of  the  servants  thus  engaged  to  obtain  a 
knowledge  of  such  risks  and  dangers.  We  have  seen,  an/f, 
that  he  must  take  ordinary  care  to  learn  the  dangers  which 
are  likely  to  beset  him  in  the  service ;  that  he  must  not  go 
blindly  at  his  work,  when  there  is  danger;  that  he  must 
inform  himself;  that  such  is  the  law  everywhere;  that  he 
must  use  reasonable  care  in  examining  his  surroundings  ;  that 
knowledge  on  his  part  will  be  presumed,  if  the  defect  is  obvious. 
It  cannot  be.  questioned  for  a  moment  that  these  cases  were 
not  decided  in  accordance  with  the  rule  stated,  but  rather  from 
a   special   rule,  arbitrarily   applied   by    the  court,    and   so 
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applied  by  ignoring  the  contract  relations  between  the  parties, 
and  ignoring  the  rights  of  the  master  as  a  party  to  that  con- 
tract.    We  have  seen  that  the  duty  of  the  master  in  such  case 
is   riot  to  see  that  the  servant  actually  knows.     He  has  a 
right  to  rest  upon  the  probability  that  anybody  would  know 
what  was  generally  to  be  seen  by  his  own  observatiotl:     And 
to  assume  for  a  moment  that  a  switchman  employed  in  a 
yard  for  weeks  did  not  know  the  location  of  a  building  or  of 
a  post  in  plain  sight,  and  which  he  passed  many  times  a  day ; 
that  he  did  not  know  its  danger,  simply  because  he  may  not 
have  measured  its  distance  from  a  track.,  when  the  only  rea- 
sonable presumption  is  that  he  did  not  look  at  the  time,  or 
failed  to  remember, — is  to  disregard  every  reasonable  infer- 
ence.    The  master  had  a  right  to  expect,  when  he  placed  so 
conspicuous  an  object  before  his  servants,  that  they  would 
observe  it ;  would  learn — would  know — its  precise  danger  to 
them .     And,  if  he  had  such  right  to  so  assume,  he  could  not  be 
held  to  the  duty  of  specially  informing  each  employee  that 
he  had  1 00  or  more  signal  posts,  100  or  more  cattle  chutes,  100 
or  more  buildings  of  different  sizes  and  of  variable  distances 
from  his  tracks  (either  main  or  side  tracks),  and  specify  to 
each  employee  the  exact  distance  in  feet  or  inches  each  one 
was  from  the  track.     Such  warning  would  be  useless.     No 
employee  would  pretend  to  remember  the  information  as  to 
each.     His  observation  is  a  more  perfect,  safe,  and  certain 
means  of  information,  and  his  own  sense  of  duty  and  danger 
more  suggestive  of  observation,  than  all  the  verbal  or  printed 
information  the  master  could  give."     Again,  on  page  180,  he 
says:     **The   contract,   therefore,  must   be   that   risks   and 
perils   obvious  to  a  person    of  ordinary   understanding  are 
embraced  therein,  and  assumed  by  the  servant,  when  the 
opportunity  has  existed  for  observation.     Where  there  are 
no  peculiar  dangers,  knowledge  of  the  defect  is  knowledge  of 
the  danger.     The  danger  of  contact  with  a  post  or  structure 
while  on  a  moving  train  is  a  matter  of  common  knowledge. 
As  to  such  defects,  the  servant  cannot  be  heard  to  say  that 
16  (N  8)  A  &  E  R  Cas— 19 
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while  they  were  apparent  and  obvious,  yet  he  did  not  know 
or  ascertain  their  precise  location,  or  realize  their  apparent 
danger.  Knowing  them  to  exist,  it  is  his  duty  to  ascertain 
their  precise  location  with  reference  to  the  performance  of 
his  duties.  When  the  location  is  ascertained,  the  danger  is 
manifest;  it  being  the  law  and  the  contract  that  the  servant 
ought  to  know  that  which  was  plain  to  be  seen,  and  which 
it  was  a  part  of  his  duty  to  learn  and  know.  How,  then, 
can  it  be  said  that  the  jury  are  to  determine  whether  or  not 
he  had  knowledge?'*  In  this  view  of  the  law  we  fully  con- 
cur. In  Whipple  v.  Railroad  Co.  (R.  I.)  35  Atl.  305, 
5  Am.  &  Eng.  R.  Cas.,  N.  S.,  517,  a  brakeman  was  knocked 
from  a  freight  car,  and  injured,  while  climbing  a  ladder 
on  its  side,  by  striking  a  telegraph  pole  that  stood  about 
3j4  feet  from  the  rail  of  the  side  track,  but  inclined  somewhat 
towards  the  track,  the  space  between  the  pole  and  the  top 
of  the  car  being  about  15  inches,  which  was  sufl&cient  to 
permit  the  passage  of  a  man,  if  standing  erect,  but  insuffi- 
cient by  7  or  8  inches  to  allow  of  his  passage  while  climbing 
a  ladder.  He  had  worked  in  the  freight  yard  in  making  up 
freight  trains  for  two  or  three  months  previously,  and  seems 
to  have  frequently  passed  the  pole  on  foot,  and  on  the  tops 
of  the  moving  cars,  but  had  never  attempted  to  pass  it  on  the 
side  ladder  of  a  moving  car.  Held,  that  the  danger  was  not 
so  obvious  as  to  charge  plaintiff  with  knowledge  of  it.  This, 
and  like  cases  that  may  be  found  in  the  reports,  we  think, 
cannot  be  sustained  upon  principle,  and  leave  anything  of 
the  rule  of  assumed  risks.  There  are  many  other  errors 
assigned  in  the  record,  but  we  do  not  deem  it  necessary  to 
consider  them,  as,  in  the  view  we  take,  they  are  immaterial. 
The  judgment  should  be  set  aside,  and  no  new  trial 
awarded. 

Grant,  C.  J.,  concurred. 
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V. 

Marpole. 

{Supreme  Cour^  of  Appeals  of  Virginia^  Nov,  i6^  189^.) 

Harmless  Error. — Harmless  error  is  not  reversible  error. 

Overhead  Bridge— Injury  to  Employee— Negligence  and  Contribu- 
tory Negligence.* — Althoug^h  it  is  negligence  for  a  railroad  company 
to  operate  its  road  with  an  overhead  bridge  too  low  for  its  em- 
ployees, whose  duties  are  upon  the  top  of  cars,  to  pass,  when  stand- 
ing on  the  cars  in  the  discharge  of  their  ditties,  yet  if  an  employee 
is  chargeable  with  notice  of  the  dangerous  condition  of  the  bridge, 
and  fails  to  use  ordinary  care  to  protect  himself,  in  consequence  of 
which  he  is  injured,  he  is  guilty  of  contributory  negligence,  and 
cannot  recover  for  the  injury. 

Instructions. — The  error  of  refusing  to  give  requested  instructions 
is  cured  by  giving  an  instruction  covering  the  point  contained  in 
such  instructions. 

Damages — Mental  SufTdring.— In  an  action  for  injuries  to  a  brake- 
man,  it  was  not  error  to  instruct  the  jury,  that  in  estimating  plain- 
tiff's damages  they  might  consider  his  mental  as  well  as  his  physical 
suffering  arising  from  his  injury. 

Appeal  by  defendant  from  Page  county  circuit  court. 
Reversed. 

Jos,  I,  Doratiy  Geo,  E,  Sifie,  and  E,  J,  Armstrong,  for 
plaintiff  in  error. 

M,  McCormick^  for  defendant  in  error. 

Cardwell,  J.     This  is  an  action  of  trespass  on  the  case 
brought  by  A.  H.  Marpole  against  the  Norfolk  &  Western 
Railroad  Company  in  the  circuit  court  of  Page  county  to  re- 
cover damages  for  injuries  alleged  to  have  been       oaroetated. 
sustained  by  the  plaintiff,  a  brakeman  in  the 
employ  of  the  defendant  on  a  freight  train,  while  in  the  dis- 

♦See  Potter  v,  Detroit,  G.  H.  A  M.  Ry.  Co.  (Mich.),  ante  ^ndi foot- 
note. 
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charge  of  his  duty,  and  when  passing  an  overhead  bridge  on 
the  line  of  the  defendant's  railway  near  lyuray,  Va.  The 
gravamen  of  plaintiff's  complaint  in  his  declaration  is  that 
the  overhead  bridge  was  too  low  to  pass  under  it  with  safety 
while  walking  or  standing  on  the  top  of  the  train,  and  that  by 
reason  of  an  unusual  escape  of  steam  from  a  defective  engine 
drawing  the  train  plaintiff  was  unable  to  see  the  bridge,  or 
to  locate  himself  by  the  surroundings,  so  as  to  know  of  the 
approach  of  the  train  to  the  bridge,  and  thereby  to  enable 
himself  to  guard  against  the  dangers  of  passing  under  it. 

There  was  a  demurrer  to  the  declaration,  which  was  over- 
ruled, and  upon  the  trial  on  the  plea  of  not  guilty  a  verdict 
and  judgment  was  rendered  for  the  plaintiff  for  $3,500,  to 
which  judgment  a  writ  of  error  was  awarded  the  defendant 
to  this  court. 

In  the  oral  argument  here  the  defendant  does  not  insist  on 
its  demurrer,  but  relies  for  a  reversal  of  the  judgment  on  its 
exceptions  to  the  action  of  the  circuit  court  in  refusing  to 
admit  certain  testimony  offered  by  the  defendant,  and  in 
the  refusal  to  give  instructions  if  asked,  and  in  giving  certain 
instructions  by  the  court  in  lieu  of  those  asked. 

The  first  exception  is  to  the  refusal  of  the  court  to  admit 
„     ,     „  as  evidence  rule  No.  116  of  the  book  of  rules 

Harmlass  Enor. 

governing  employees  of  the  defendant  during 
the  term  of  the  service  of  the  plaintiff. 

It  appears  that  the  plaintiff  had  been  in  the  service  of  the 
defendant  for  a  period  or  over  six  years  anterior  to  the 
injury  complained  of,  passing  and  repassing  by  day  and 
night  the  place  where  it  occurred  just  before  daylight  on  the 
morning  of  February  8,  1897;  that  when  within  seven  or 
eight  miles  of  the  bridge  where  he  received  the  injury  he 
was  directed  by  the  conductor  of  the  train  to  remind  the 
engineman  that  there  was  a  car  to  be  dropped  from  the  train 
at  lyuray,  just  beyond  the  bridge ;  and  while  returning  to 
his  post  of  duty  on  the  train  he  was  struck  by  the  bridge. 
The  object  the  defendant  had  in  introducing  rule  116,  which 
forbids  any  one  to  ride  on  the  engine,  except  the  engineman 
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and  other  designated  employees,  without  the  written  order 
from  the  proper  authority,  was  to  show  with  it  and  other 
evidence  that  the  plaintiff  was  not  at  his  place  of  duty  when 
injured,  and  in  violation  of  the  rules  of  the  company,  by  rea- 
son of  his  unnecessary  delay  on  the  eng^ine  after  delivering 
the  message  of  the  conductor  to  the  engineman. 

In  the  course  of  tlie  trial  the  defendant's  rule  697 ,  forbidding 
brakemen  to  leave  their  post  of  duty,  or  take  any  position 
on  the  train  other  than  that  assigned  to  them,  was  admit- 
ted in  evidence,  and  this  rule  conveyed  to  the  jury  and 
proved  practically  what  rule  116  would  have  conveyed  to 
them  and  proved  had  it  been  admitted.  This  being  so,  the 
error  in  refusing  to  permit  rule  116  to  go  to  the  jury,  if  any 
(as  to  which  we  express  no  opinion),  was  harmless,  and 
this  assignment  of  error  is  unavailing.  Taylor  v,  Mallory, 
96  Va.  18,  30  S.  E.  472. 

Defendant's  instruction  No.  1,  refused  by  the  court,  told 
the  jury  that,  although  the  bridge  in  question  was  constructed 
too  low  to  enable  the  plaintiff  to  pass  under  it  standing  on 
the  top  of  the  train,  and  although  no  signals  overhead Bria 
had  been   placed   to   give  him  warning  of  his  pf^SJIwoSi?' 
approach   to   it,   yet  if  he  had   knowledge,  or  SSuto^Neffii- 

ffanoe. 

opportunity  to  acquire  knowledge,  of  the  con- 
dition of  the  bridge,  and  after  such  knowledge  or  experience 
he  continued  in  the  service  of  the  company,  he  assumed  all 
the  risks  pertaining  to  the  employment. 
In  lieu  of  this  instruction,  the  court  gave  the  following : 
*'(2)  The  dangers  and  risks  included  in  and  incident  to 
the  employment,  and  of  which  the  servant  accepts  the  risks, 
are  those  which  are  made  known  to  the  servant,  and  which 
he  should  have  known  by  observation  in  the  course  of  his 
employment.  If,  therefore,  plaintiff  knew  of  the  danger  of  the 
bridge   at  which  he  received  the  alleged  injuries,  or  ought  to 
have  known  of  it,  before  the  accident,  and  continued  in  the 
employment  of  defendant,  he  assumed  the  risk  of  the  injury, 
and  cannot  recover,  unless  the  jury  further  believe  from  the 
evidence  that,  owing  to  the  circumstances  existing  at  the  time 
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of  the  accident,  be  could  not,  by  ordinary  care  and  foresight, 
discover  the  locality,  and  his  approach  to  the  dang^erous 
locality/' 

According  to  plaintiff's  own  testimony,  he  bad  been  in  the 
employ  of  defendant  for  more  than  six  years,  had  passed 
under  the  bridge  in  question  in  the  day  as  well  as  at  night, 
when  on  his  run  between  Hagerstown,  Md.,  and  Roanoke, 
Va.  He  knew,  or  ought  to  have  known,  that  the  bridge  was 
too  low  to  permit  him  to  pass  under  it  while  standing  on  top 
of  the  train,  and  that  there  were  no  signal,  lights  placed  at 
the  bridge  at  night,  or  warning  ropes  near  it.  The  court's 
instruction  No.  2,  from  its  beginning  down  to  and  including 
the  word  **recover,**  is  substantially  the  same  as  defendant's 
instruction  No.  1  refused,  and  propounded  the  settled  law 
that,  although  it  is  negligence  for  a  railroad  company  to 
operate  its  road  with  an  overhead  bridge  too  low  for  its 
employees,  whose  duties  are  upon  the  top  of  cars,  to  pass, 
when  standing  on  the  cars,  in  the  discharge  of  their  duties, 
yet  if  an  employee  knows,  or  ought  to  know,  of  the  dan- 
gerous condition  of  the  bridge,  and  fails  to  use  ordinary  care 
to  protect  himself,  in  consequence  of  which  he  is  injured,  he 
is  guilty  of  contributory  negligence,  and  cannot  recover  for 
the  injury.  Railroad  Co.  v,  Hafner's  Adm'r,  90  Va.  621, 
19  S.  E.  166;  Id,,  96  Va.  528,  31  S.  E.  899.  The  latter 
part  of  the  instruction,  however,  not  only  negatived  the  doc- 
trine of  assumed  risk  properly  propounded  in  the  first  part 
of  the  instruction,  but  deprived  the  defendant  of  the  benefit 
of  the  doctrine  of  contributory  negligence,  also  relied  on. 
Although  the  jury  might  have  found  that  the  plaintiff  knew 
of  the  locality  of  the  bridge,  and  knew  that  he  could  not 
safely  pass  under  it  standing  erect  on  top  of  the  train,  still 
they  were  given  the  liberty,  by  the  latter  part  of  this  instruc- 
tion, to  find  a  verdict  for  him  if,  owing  to  the  darkness,  fog, 
or  other  natural  or  artificial  causes,  incident  though  they  were 
to  his  employment,  he  did  not  know  the  precise  locality  of 
his  train  when  he  was  struck,  and  did  not  see  the  bridge. 
In  other  words,  the  gist  of.  the  instruction  is  that,  although 
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the  jury  believed  the  plaintiff  to  have  been  guilty  of  contrib- 
utory negligence,  or  had  assumed  the  risk  of  being  struck  by 
the  bridge,  yet  he  had  the  right  to  recover  if,  owing  to  the 
escape  of  steam  from  the  engine,  darkness,  or  fog,  or  either 
of  these  causes,  existing  at  the  time  of  the  accident,  he  could 
not,  by  ordinary  care  and  foresight,  discover  the  locality, 
and  his  approach  to  the  bridge. 

Defendant's  instruction  No.  1  properly  propounded  the 
law,  and  should  have  been  given  without  the  qualification 
contained  in  the  latter  part  of  the  instruction  given  by  the 
court  in  lieu  thereof.  Railroad  Co.  v.  Yeamans,  86  Va. 
860.  12  S.  E.  946. 

Defendant's  instructions  2  and  3,  refused,  relate  to  the 
conduct  of  the  plaintiff  in  connection  with  the  delivery  of  the 
message  which  he  was  charged  by  the  conductor  to  carry  to 
the  engineman,  and  were  intended  to  direct  the  inatrucuona. 
attention  of  the  jury  to  evidence  tending  to  show 
that  he  remained  away  from  his  post  of  duty  longer  than  was 
necessary  after  delivering  the  message,  send  to  tell  them  that, 
if  they  found  this  to  have  been  the  case,  and  the  accident  was 
caused  thereby,  then  plaintiff  was  guilty  of  contributory  neg- 
ligence, and  could  not  recover  for  his  injury. 

In  lieu  of  these  instructions,  the  court,  in  its  own  instruc- 
tion, told  the  jury  that  the  defendant  was  not  liable  to  the 
plaintiff  for  injuries  received  by  him  owing  to  his  being  at  a 
location  on  the  train  at  which  he  was  not  in  the  scope  of  his 
duty;  that,  if  the  plaintiff  was  not  at  his  post  of  duty,  and 
sustained  injury  thereby,  the  defendant  was  not  liable,  and 
that  in  such  a  case  the  plaintiff  was  guilty  of  contributory 
negligence. 

This  instruction  covered  the  point  contained  in  the  instruc- 
tions in  lieu  of  which  it  was  given,  and  the  action  of  the 
court  in  this  respect  is  not  reversible  error.  Zinc  Co.  v, 
Martin's  Adm'r,  93  Va.  791,  22  S.  E.  869;  Blankenship  z/. 
Railroad  Co.,  94  Va.  458,  27  S.  E.  20. 

The  fifth  instruction -given  by  the  court  is  as  follows: 
**The  jury  are  instructed  there  is  no  legal  limit  to  the  damages 
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they  may  award  for  personal  injuries,  and  that  they  are  the 

judges  of  the  extent  of  the  damages  to  which » 
t«3™uSS?tog.®""    from  the  evidence,  the  plaintiff  may  be  entitled 

to  recover;  and  in  estimating  such  damans 
they  may  take  into  consideration  his  age,  his  station  in  life, 
his  injury,  his  physical  and  mental  suffering  arising  from 
said  injury,  his  loss  of  wages  for  the  time  be  has  been 
prevented  by  said  injuries  from  working,  and  a  proper  com- 
pensation for  his  being  deprived  by  said  injuries  from  follow- 
ing such  calling  or  business  as  he  could  have  followed  but  for 
said  injuries,  but  the  damages  may  not  exceed  $10,000.'* 

The  objections  Urged  to  this  instruction  are  :  First,  that  it 
allowed  the  jury,  without  special  proof,  in  fixing  the 
plaintiff's  damages  to  take  into  consideration  his  mental  suf- 
fering; and,  second,  that  it  intimated  to  the  jury  that  they 
might  award  the  sum  of  $10,000  in  the  way  of  damages, 
without  qualifying  the  statement  by  sa5'ing  that  this  sum  was 
only  mentioned  because  it  was  the  maximum  amount  claimed 
by  the  plaintiff. 

Mental  suffering,  when  connected  with  bodily  injury,  is 
always  to  be  considered  in  damages.  Shear.  &  R.  Neg.  § 
761,  and  authorities  cited.  Where  there  is  bodily  injury, 
such  as  the  evidence  tended  to  show  in  this  case,  mental  suf- 
fering necessarily  enters  into  the  consideration  of  the  damages 
which  should  be  allowed  by  the  jury,  if  they  find  that  the 
plaintiff  is  entitled  to  damages  for  the  bodily  injuries  he  has 
sustained  by  reason  of  the  negligence  of  the  defendant.     Id, 

In  the  case  of  Railway  Co.  v.  Serfass,  153  111.  379,  39  N. 
E.  119,  if  was  said  :  **A  direction  to  a  jury  that  they  may 
take  into  consideration  mental  suffering,  after  all  does  not 
signify  more  than  a  recovery  for  physical  pain.  And  in  the 
case  of  City  of  Chicago  v.  McLean,  133  111.  152.  24  N.  E.  527, 
8  ly.  R.  A.  765,  it  was  held  that  there  cannot  be  severe  phys- 
ical pain  without  a  certain  amount  of  mental  suffering. 

Likewise  it  was  held  in  Brown  v.  Railroad  Co.,  99  Mo. 
310,  12  S.  E.  655,  not  to  be  necessary  to  make  specific  proof 
of  pain  and  mental  anguish ;  that  these  elements  of  damage 
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are  sufficiently  shown  by  the  evidence  which  discloses  the 
nature,  character,  and  extent  of  the  injuries,  and  that  from 
such  evidence  the  jury  may  infer  pain  and  mental  anguish. 
See,  also,  5  Enc.  PI.  &  Prac.  759;  8  Am.  &  Eng.  Enc.  Law, 
662,  663. 

This  court,  in  Ampey's  Case,  93  Va.  110,  25  S.  E.  226, 
approved  of  an  instruction  which  told  the  jury  that  in  esti- 
mating damages  they  might  take  into  consideration  the  men- 
tal, as  well  as  the  physical,  suffering,  arising  from  plaintiff's 
injuries. 

It  was  not  error  to  tell  the  jury,  in  the  instruction  under 
consideration,  that  in  estimating  plaintiff's  damages  they 
might  take  into  consideration  his  mental  as  well  as  his  phys- 
ical su0ering  arising  from  his  injury,  and  we  do  not  think 
that  the  instruction,  as  a  whole,  misled,  or  could  have  misled, 
the  jury  in  estimating  plaintiff's  damages,  although  it  would 
have  been  better  had  the  instruction  simply  tpld  the  jury  that 
the  plaintiff  claimed  $10,000  damages,  and  they  were  author- 
ized to  award  such  sum  as  the  evidence  justified,  not  exceed- 
ing that  amount. 

As  the  case  has  to  go  back  for  a  new  trial,  other  errors 
assigned  will  not  be  considered. 

The  judgment  complained  of  will  be  reversed  and  annulled, 
and  the  cause  remanded  for  a  new  trial  to  be  kad  in  accord- 
ance with  this  opinion. 


Keist 

V, 

Chicago  G.  W.  Ry.  Co. 

[Supreme  Court  of  Iowa  ^  Dec.  /j,  i8gg.) 

Cattle  Chute  near  Track  —  Death  of  Brakeman  —  Contributory 
Negh'gence—Evidence. — In  an  action  for  the  death  of  a  brakeman 
caused  by  the  proximity  of  a  cattle  chute  to   the  track,  evidence  as 
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to  the  construction  of  other  cattle  chutes,  which  tends  to  show 
knowledge  on  the  part  of  deceased  of  the  construction  of  the  one 
causing  the  accident,  is  admissible ;  but  it  is  prejudicial  error  to 
admit  buch  evidence  when  it  can  have  no  such  tendency. 

Evidence— Privileged  Communication. — In  such  action,  statements 
as  to  how  the  accident  occurred,  made  by  deceased  on  the  day 
after  the  accident  to  a  surgeon  in  the  employ  of  the  defendant  rail- 
road company,  who  had  called,  at  defendant's  instance  to  adminis- 
ter treatment,  etc.,  and  reduced  to  writing  by  the  surgeon,  and 
signed  by  deceased,  were  not  admissible  in  evidence. 

Cattle  Chutes  near  Track— Negligence.* — It  is  negligence  on  the 
part  of  a  railroad  to  construct  a  cattle  chute,  at  a  point  where  brake- 
men  are  required  to  get  off  and  on  cars,  by  means  of  side  ladders 
and  steps,  in  such  proximity  to  the  track  as  to  render  liable  the 
occurrence  of  injuries  to  brakemen  while  passing  the  chute  on  such 
aide  ladders  and  steps. 

Same — Same — Waiver. — In  such  action,  it  was  a  question  for  the 
jury  whether  deceased  had  waived  defendant's  negligence  in  con- 
structing the  cattle  chute  in  dangerous  proximity  to  the  track,  as  it 
was  questionable,  under  the  evidence,  whether  deceased  knew  of  the 
danger  incident  to  the  chute,  and,  if  he  did  know  of  it,  whether, 
under  the  circumstances  in  which  he  was  acting,  he  should  be  held 
to  have  had  the  danger  in  mind. 

Appeal  by  plaintiff  from  Blackhawk  county  district  court. 
Reversed. 

Birdsall  &  Brunn  and  Powell  &  Paschal ^  for  appellant. 
O.  C  Miller  and  /.  E,    Williams ^  for  appellee. 

Given,  J.  1.  There  is  no  dispute  as  to  the  material  facts, 
and  they  are,  in  substance,  as  follows:  The  deceased,  a 
brakeman,  with  experience  of  a  year  or  more,  was  in  the 
^    «.  .  ^  employ  of  the  defendant  as  head  brakeman  on  a 

0as6  8tat«d.  ^      •' 

freight  train,  and  had  been,  for  about  one  month, 
running  on  a  line  between  Des  Moines  and  Oelwein.  On  the 
18th  day  of  March,  1897,  he  was  working  on  a  freight  train 
being  run  northeast  from  Des  Moines  to  Oelwein.  At  Rein- 
beck  this  train  was  to  be  run  in  from  the  southwest  onto  a 
side  track  south  of  the  main  line,  to  permit  another  train,  due 
in  five  minutes,  to  go  southwest.     Two  cars  were  standing 

♦Sfe  Wood  x\  Liouisville  *  N.  R.  Co.  (C.  C.^  11  Am..&£ng.  R. 
Cttii.,  N,  S»,  525,  and  hoUs^  p,  531  et  seq. 
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apart  on  this  side  track,  which  it  was  necessary  to  couple  in 
front  of  the  engine  that  they  might  be  pushed  further  in  on  the 
side  track  so  that  the  train  would  clear  the  main  line.  On 
the  south  side  of  this  side  track  there  was  a  stock  chute,  the 
platform  of  which  was  about  on  a  level  with  the  floor  of 
freight  cars,  and  within  5  to  7  inches  of  the  side  of  passing 
cars  at  the  west  end,  about  8  or  9  inches  at  the  middle,  and 
\iyi  inches  at  the  east  end.  The  deceased,  after  coupling  the 
first  car  to  be  pushed  to  the  front  of  the  engine,  went  upon 
that  car  to  release  the  brakes,  and,  having  done  so,  went 
down  a  ladder  on  the  northeast  end  of  said  car,  and  on  the 
northeast  corner  thereof,  for  the  purpose  of  reaching  the 
^ound  so  as  to  couple  that  car  to  the  other  end  to  be  pushed 
in.  To  reach  the  ground  it  was  necessary  for  him  to  step 
from  the  bottom  of  the  ladder  to  the  stirrup  or  step  at  the  bot- 
tom and  on  the  side  of  said  car,  and  to  take  hold  of  a  small 
handhold  placed  there  for  that  purpose.  When  deceased 
made  this  step,  he  was  within  about  10  feet  of  the  chute,  and, 
discovering  the  danger  of  being  caught  between  the  chute  and 
the  car,  he  signaled  the  engineer  to  stop,  and  attempted  to 
get  upon  the  chute,  but  his  left  foot  slipped,  and  he  was 
caught  between  the  chute  and  car,  and  received  the  injuries 
which  caused  his  death  in  a  few  days  thereafter.  At  the 
time  the  deceased  came  down  the  ladder,  the  train  was  being 
moved  at  about  two  or  three  miles  per  hour,  and  his  signal 
to  stop  was  promptly  obeyed,  and  the  train  stopped  by  the 
time  the  body  of  deceased  was  rolled  two  or  three  times 
around  between  the  car  and  chute.  Other  facts  will  be  noticed 
further  on. 

2.  Defendant  was  permitted,  over  plaintiff's  objection,  to 
introduce  evidence  as  to  the  construction  of  stock  chutes  on 
the  Chicago,  Rock  Island   &  Pacific  Railway    cattie  chute 
between  Des  Moines  and  Grinnell,  and  on  the    S5Sh3*Bi^e- 
Des    Moines,    Northern    &    Western    Railway    S^NegiSenie 

—Evidence. 

between    Des    Moines    and    Fonda.      We    do 

not  understand  the  defendant  as  claiming  that  this  evidence. 

was  competent  to  show   absence  of  negligence  on  its  part. 
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ion  written  by  Justice  I/ONG.  I  do  not  so  read  the 
cases.  In  the  case  of  Pennington  v.  Railroad  Co.,  90  Mich. 
505,  51  N.  W.  634,  it  was  held  there  was  a  fatal  variance 
between  the  declaration  and  the  proofs.  The  opinion  shows  : 
**The  deceased  was  familiar  with  all  the  surroundings.  He 
knew  that  the  train  was  in  motion ;  that,  if  he  did  not  stop, 
he  must  strike  this  post,  which  was  less  than  twenty  feet 
distant.  ♦  *  *  There  is  no  evidence  nor  claim  that  the 
rules  of  the  defendant  required  the  deceased  to  descend  from 
the  cars  when  in  motion  in  this  dangerous  place.*'  The  case 
is  easily  distinguishable  from  the  case  of  Benage  v.  Railway 
Co.,  102  Mich.  72,  60  N.  W.  286,  Id.,  102  Mich.  79,  62  N. 
W.  1029.  In  that  case  deceased  was  riding  in  a  confessedly 
unsafe  place,  in  violation  of  the  rules  of  the  company,  and 
when  a  safe  place  had  been  provided  for  him.  The  court  said 
that  as  a  matter  of  law  under  such  circumstances  the 
deceased  was  guilty  of  contributory  negligence.  Nor  is  the 
case  of  Manning  v.  Railroad  Co.,  105  Mich.  260,  63 
N.  W.  312,  controlling.  It  was  claimed  the  plaintiff  was 
injured  by  striking  a  tree  near  the  track.  It  appears  by  the 
opinion  that  ''there  was  an  utter  lack  of  evidence  in  the  case 
to  show  that  the  deceased  came  to  his  death  in  the  manner 
set  out  in  the  declaration.''  It  also  appeared  that  "the  road 
ran  through  a  piece  of  woods.  It  was  in  process  of  con- 
struction, and  not  yet  finished.  The  deceased  was  twenty - 
four  years  of  age,  and  accustomed  to  work  at  that  kind  of 
work.  The  trees  were  along  the  track  on  either  side,  in 
plain  view.  The  tree  in  question  was  plainly  visible.  The 
deceased,  when  he  entered  the  emploj-  of  the  defendant,  knew 
that  he  was  to  work  upon  a  construction  train,  and  could 
see  at  a  glance  that  the  road  was  not  finished,  and  that  trees 
bordered  it  on  either  side.  As  a  general  rule,  it  is  the  duty 
of  a  railway  company  to  furnish  its  employees  a  safe  place 
to  work  while  operating  trains,  yet  the  rule  must  be  con- 
sidered with  some  qualifications  when  a  new  road  is  being 
built.  The  employee  cannot  complain  of  the  imperfect 
otuuUtion   of   a    ro.id   he   is   employed  to  assist  in   making 
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perfect.  He  must  take  the  risks  naturally  incident  to  such 
employment.  He  assumes  greater  risks  upon  such  a  road 
than  upon  a  completed  one,  where  he  might  expect  that  the 
track  was  clear,  and  all  obstructions  removed.'*  In  the  case 
at  bar  the  plaintiff  was  in  the  discharge  of  the  duties  incident 
to  his  employment.  He  was  performing  them  in  the 
usual  way  they  are  performed  when  operating  cars  upon 
the  main  line.  The  accident  occurred  upon  the  perma- 
nent track  of  an  old  road.  The  plaintiff  claimed,  and 
the  jury  found,  that  he  knew  nothing  of  the  existence  of  this 
dangerous  structure,  either  from  observation,  or  from  having 
been  warned  of  its  existehce.  The  testimony  of  the  plaintiff 
brought  the  case  within  the  general  rule  of  a  safe  place  in 
which  to  work.  The  judge  carefully  laid  down  the  rules 
of  law  which  should  govern  the  case.  I  think  the  judgment 
should  be  affirmed. 

Montgomery,  J.     I  think  the  question  of  assumed  risk  a 
proper  one  for  the  jury. 


Pahlan 
Detroit.  G.  H.  &  M.  Ry.  Co. 

{Supreme  Court  of  Michigan ^  Dec.  12^  i8gg.) 

Master  and  Servant — Safe  Place  to  Work— Question  for  Jury. — 
The  rule  that  a  master  must  furnish  a  reasonably  safe  place  for  his 
employee  to  work  applies  to  railroads ;  and  whether  this  rule  has 
been  complied  with  in  the  construction  of  a  railroad  and  the  struct- 
ures near  the  tracks,  whenever  it  is  a  question  fairly  in  dispute,  is 
for  the  determination  of  the  jury. 

Injury  to  Brakeman— Structures  near  Track — Assumption  of  Risk.* 
— A  brakeman  discharging  his  duties  at  a  point  where  it  is  the 
common  practice  of  railroads  to  locate  coal  bins  or  other  structures 

*See  Keist  v,  Chicago  G.  W.  Ry.  Co.  (Iowa),  ante^  and  foot-note. 
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near  the  track,  assumes  the  risks  incident  to  the  proximity  of  such 
structures  to  the  track,  whether  it  is  nig^ht  or  day,  even  if  he  is  at 
such  point  for  the  first  time,  and  has  never  seen  the  structures 
located  near  the  track  at  that  particular  point. 

Error  by  defendant  to  Ionia  county  circuit  court.  ^^- 
versed. 

B.  l^,  Meddaugh  {Geer  &  Williams,  of  counsel),  for 
appellant. 

John  Nichol  and  James  Curry,  Jr,  (Allen  B.  Morse,  of 
counsel) ,  for  appellee. 

Hooker,  J.  At  Ovid  station  the  defendant's  raiload  con- 
sists of  three  traclcs,  there  being  two  sidings  north  of  the 
main  track.  Upon  the  north  side  of  the  northernmost  track 
Case  stated  there  was  a  coal  bin,  which  was  erected,  some 

years  before  the  occurrence  giving  rise  to  this 
action,  by  the  Ovid  Buggy  Company,  to  receive  coal  shipped 
over  the  defendant's  road.  At  the  time  of  the  accident  the 
side  of  the  bin  next  the  track  overhung  8  inches,  at  a  height 
of  6  feet,  according  to  the  testimony  of  one  of  the  plaintiff's 
witnesses,  who  said  that  he  measured  it.  He  testified  that 
the  distance  between  the  top  of  the  posts  and  a  coal  car 
was  about  8  inches,  and  between  the  post  and  the  bottom  oi 
the  car  about  18  inches,  and  at  the  webt  end  was  about  1 
inch  nearer  the  rail  than  at  the  other  end.  He  also  testified 
that  he  measured  six  way  cars,  four  of  which  were  of  the 
width  of  the  coal  car,  and  two  were  about  4  inches  wider. 
He  also  testified  that  the  bin  was  not  too  near  the  track  for 
convenience  in  unloading  coal.  It  was  erected  and  main- 
tained by  the  buggy  company  upon  lands  of  the  defendant, 
by  its  consent ;  and  there  was  a  dispute  as  to  the  cause  of 
the  overhang, — one  side  alleging  that  it  was  built  so,  and 
the  other,  that  it  had  spread.  The  plaintiff  had  been  in 
defendant's  employ  as  a  section  hand  for  about  a  year  and 
a  half,  and  had  worked  upon  the  gravel  train  for  about  a 
week,  prior  to  the  accident.     He   had   been  through  Ovid 
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upon  the  train  with  two  loads  of  g:ravel,  but  was  otherwise 
unacquainted  with  the  yard.  Upon  the  day  in  question  a 
load  of  gravel  had  been  taken  east  of  Ovid,  and  after  it  was 
unloaded  the  train  returned  to  Ovid,  where  it  was  to  remain 
for  the  night.  On  reaching  Ovid  the  gravel  train  entered 
upon  the  middle  track  (L  e.  the  main  siding),  and  the  way 
car  was  cut  off;  and,  with  a  view  to  getting  it  ahead  of  the 
engine,  orders  were  given  to  push  it  upon  the  north  siding, 
and  the  plaintiff,  with  others,  did  so.  This  was  after  dark, 
and,  as  plaintiff  was  walking  beside  and  pushing  the  car  by 
the  hand  rail  at  the  front  platform,  he  claims  to  have  struck  his 
shoulder  against  the  coal  bin  and  suffered  an  injury.  The 
train  was  in  charge  of  a  conductor  named  Judd,  and  the 
workmen  were  at  the  time  under  a  foreman  named-  Grimes ; 
the  assistant  road  master  having  left  the  train  at  another 
station.  Some  witnesses  say  the  order  was  given  by  Grimes ; 
and  others,  that  Judd  gave  it.  There  was  another  man  in 
front  of  the  plaintiff,  pushing  the  car,  but  his  identity  was 
not  ascertained.  Nothing  indicates  that  he  was'  injured. 
The  negligence  complained  of  was  the  maintenance  of  the 
coal  bin  so  close  to  the  track,  in  violation  of  defendant's 
duty  to  furnish  a  safe  place  for  plaintiff  to  work.  It  was 
also  urged  that  the  work  was  performed  under  the  direction 
of  Grimes,  who  was  a  superior  officer,  and  that  in  giving  the 
order  he  represented  the  master. 

It  is  definitely  settled  in  this  state  that  the  master  owes 
to  the  employee  the  duty  of  furnishing  a  reasonably  safe 
place  to  work,  and  that  this  rule  applies  to  the  railroads  as 
well  as  other  places.  The  authorities  are  collected  in  the 
cases  of  Balhoff  ^^  Railroad  Co.,  106  Mich. 
613,    65   N.  W.   592,   and  Anderson  v.  Rail-  2SSSS"&fa 

road     Co.,     107     Mich.   595,  65     N.     W.  585.       It   Question  for  jury. 

is  urged  that  a  railroad  company  has  a  right  to 
construct  its  road  and  structures  after  plans  of  its  own,  and  not 
subject  to  the  approval  of  juries,  who  cannot  be  allowed  to 
determine   such  questions.     This   is  equivalent   to    saying 
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that  the  doctrine  that  a  master  must  furnish  a  reasonably 
safe  place  for  his  employee  to  work  does  not  apply  to  rail- 
roads. We  appreciate  the  practical  consequences  of  leav- 
ing such  a  question  to  a  jury,  and  the  proneness  of  such 
tribunals  to  accept  the  fact  of  an  accident  as  sufficient 
evidence  of  fault  upon  the  part  of  the  master.  We  should 
hardly  like  to  admit  that  lawyers  and  juries  know  more 
about  proper  railroad  building  than  those  experienced 
therein.  But,  on  the  other  hand,  we  cannot  say  that  railroads 
are  free  from  defects,  or  the  owners  and  their  employees  from 
negligence ;  nor  is  there  authority  or  reason  for  exempting 
them  from  the  general  law  pertaining  to  master  and  servant. 
Many  of  the  cases  cited  were  railroad  cases,  and  we  repeat 
that  the  question  is  settled  for  Michigan;  and,  wherever 
the  fact  is  fairly  in  dispute,  we  see  no  way  for  railroads  to 
avoid  submission  of  the  question  to  a  jury.  There  are  cases, 
however,  when  no  dispute  arises ;  e,  g^.  when  the  undisputed 
evidence  shows  that  the  place  furnished  by  the  master  con- 
forms to  the  general  condition  upon  other  roads,  or  where 
the  defects  is  a  known  or  obvious  one  to  the  employee,  or  one 
of  which  he  is  bound  to  take  notice.  In  the  former  the  court 
may  say,  as  a  matter  of  law,  that  there  is  no  negligence; 
in  the  latter,  as  well  as  the  former,  that  the  employee  has 
assumed  the  risk  obviously  incident  to  the  conditions, 
whether  defective  or  not.  It  is  a  well-known  fact,  of  which 
we  may  take  judicial  notice,  that  it  is  usual  for  sidings  to  be 
so  constructed  as  to  permit  cars  to  stand  close  to  buildings, 
thereby  facilitating  the  loading  and  unloading,  and  re- 
ducing the  cost  and  danger  of  the  operation.  This 
is  uniformly  true  of  elevators  and  coal  bins,  and  every  person 
of  common  intelligence  may  reasonably  be  presumed  to 
know  that  the  siding  is  made  for  such  purposes,  to  which, 
perhaps,  a  main  track  could  not  be  safely  applied,  by  reason 
of  the  dut.vowed  to  passengers,  if  not  employees.  Phelps 
r.  Railway  Co.  (decided  this  term)  81  N.  W.  101.  The 
plaintiff  admits  that  he  knew  of  this  practice  on  defendant's 
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road.     It  being  the  common  practice  upon  railroads  to  thus 
locate  structures,  it  cannot  be  negligence,  for 
the  test  of  negligence  is,  what  is  usual  in  rail-  ^^wSwSSSi 
roading?  and  a  trial  court  should  not  hesitate  AMumptionof 

'^  Bisk. 

to  say  to  a  jury  that  it  is  not  negligence  for  a 
railroad  company  to  build  or  permit  the  erection  and  main- 
tenance of  coal  bins  inclose  proximity  to  sidings,  and  that 
one  who  enters  the  employment  of  a  railroad  company  must 
expect  to  find  them  and  other  structures,  such  as  depots  and 
their  awnings,  bridges,  warehouses,  water  tanks,  elevators, 
etc.,  and  that  he  assumes  the  risks  incident  to  railroading  in 
such  places,  in  the  night  as  well  as  the  day,  and  the  first  time 
over  the  road  as  well  as  on  subsequent  trips.  The  brakeman 
must  keep  his  eyes  open  for  such  obstructions,  if  he  chooses  to 
climb  or  work  upon  the  cars,  just  as  he  should  look  out  for 
trains  approaching  or  standing  upon  an  adjoining  track  when 
climbing  a  ladder  on  the  side  next  such  track.  There  are 
cases  which  hold  that  an  employee  cannot  be  held  to  have 
assumed  a  risk  of  conditions  that  he  has  no  previous  op- 
portunity of  becoming  acquainted  with.  The  leading  case  upon 
this  subject  appears  to  be  Dorsey  v.  Construction  Co.,.  42 
Wis.  583.  In  that  case  a  cattle  chute  was  erected  near  the 
track,  and  a  brakeman  was  drawn  against  it  while  climbing 
a  ladder  upon  a  car.  It  was  in  plain  sight,  and  the  brake - 
man  had  frequently  seen  it;  yet  the  court  held  that  it  did  not 
follow  that  he  was  aware  of  danger,  because  it  was  not 
shown  that  he  knew  the  precise  distance  between  the  chute 
and  the  car.  A  similar  rule  was  applied  in  a  case  whete  the 
plaintiff  was  carried  against  a  signal  post  erected  between 
tracks.  The  court  said  he  might  not  have  known  that  it  was 
near  enough  to  do  him  injury,  unless  he  had  made  actual 
measurements  or  calculation.  This  is  equivalent  to  holding 
that  a  brakeman  may  assume  that  there  will  be  no  obstruc- 
tion within  striking  distance,  and  that  until  his  attention 
has  been  called  to  the  danger,  or  he  has  seen  fit  to  ascertain 
the  distance  by  measurement,  he  does  not  assume  the  risk  of 
accident  therefrom.     We  think  these  cases  are  at  variance 
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with  the  weight  of  authority,  and  the  requirement  of  reason- 
able prudence  on  the  part  of  employees.  One  who  engages 
in  railroading  may  be  presumed  to  understand  the  nature  of  the 
work  he  is  entering  upon,  and,  if  he  is  not  acquainted  with 
the  particular  dangers  of  the  line  upon  which  he  is  to  work,  it 
is  his  duty  to  give  attention  to  them .  He  must  be  on  the  look- 
out for  buildings  near  the  tracks,  and  to  know  what 
persons  usually  know  of  the  uses  of  side  tracks,  and  such 
dangers  as  naturally  follow.  A  master  has  a  right  to  expect 
ordinary  caution,  and  need  not  point  out  dangers  that  will  be 
seen  and  known  but  for  inattention  and  thoughtlessness.  It 
cannot  be  expected  that  he  will  give  the  employee  a  list  of 
structures,  and  their  respective  distances  from  trains  or 
tracks,  or  that  he  will  send  the  newly-employed  servant  over 
the  line  and  sidings  with  a  rule,  to  measure  them.  He  may 
assume  that  the  structures  will  be  seen,  and  that,  when  there 
is  doubt  about  the  exact  distance  from  the  track,  the  risk  will 
be  avoided.  It  is  manifestly  unsafe  for  one  to  attempt  to 
pass  between  a  building  in  close  proximity  to  the  track,  and 
a  car,  especially  on  a^'dark  night.  This  plaintiff  was  charge- 
able with  knowledge  that  he  was  liable  to  encounter  such 
buildings  upon  a  siding  at  the  station;  and,  if  it  was  so  dark 
that  the  building  was  not  easily  discernible,  increased  vigi- 
lance was  required.  It  was  unnecessary  to  walk  upon  that 
side  of  the  car,  if  it  was  necessary  to  walk  upon  either  side, 
and  in  so  doing  we  think  that  the  plaintiff  assumed  the  risk 
of  meeting  this  obstruction.  It  may  be  urged  that  the  over- 
hang of  the  shed,  and  its  position  in  relation  to  the  track, 
show  that  it  was  out  of  repair,  or  a  trap.  It  is  the  common 
custom  to  set  structures  of  all  sorts  nearer  the  track  than  was 
the  topmost  part  of  this  bin,  but  it  is  unnecessary  to  pass 
upon  these  questions,  as  the  plaintiff's  testimony  shows  that 
he  was  not  trapped,  but  walked  against  the  end  of  the  shed. 
There  is  another  point  that  should  settle  the  case.  The 
proof  shows  that  the  plaintiff  walked  up  to  and  against  this 
shed,  when  he  should  have  seen  it.  It  is  evident  that  the 
man  in  front  of  him  saw  it  in  time  to  avoid  it.     While  it 
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occurred  in  the  nigbt,  there  is  no  testimony  that  shows  that 
it  was  so  dark  as  to  prevent  the  building  from  being  seen 
before  running  against  it.  The  plaintiff's  own  testimony  is 
that :  **It  was  dark.  You  couldn't  see  much  of  anything." 
His  witness  Weirs  said  that:  **It  was  a  dark  night. 
Couldn't  see  much  ahead  of  you.  I  couldn't  see  an 
object  more  than  ten  feet,  to  see  what  it  was." 
William  Wall  said:  **I  could  see  an  object  the  size 
of  man  ten  feet  away  on  that  night,  but  I  don't  think 
you  could  have  told  who  it  was.  Q.  When  was  your  atten- 
tion first  called  to  the  fact  you  could  see  a  man  ten  feet  away? 
A.  I  saw  some  of  them  going  upon  the  track."  Lee  Perry 
said  :  "I  know  the  plaintiff.  I  saw  him  in  the  depot  after 
the  accident,  some  time  between  six  and  seven  o'clock, 
standard  time.  It  was  a  very  dark  night.  It  wasn't  rain- 
ing." Elmer  Settle  said:  "It  was  dark.  I  couldn't  really 
tell  just  where  Pahlan  was,  but,  as  near  as  I  can  tell,  he 
was  right  a  cross  from  me,  pushing.  It  was  a  pretty 
dark  night.  I  saw  them  take  him  out  from  under  the  car. 
I  noticed  the  coal  shed."  The  almanac  shows  that  the 
moon  was  at  the  first  quarter  (2.  e,  half  full),  and 
set  after  10  o'clock  upon  that  night.  The  plaintiff  testified 
that  he  was  pushing  the  car  along  when  his  shoulder  struck 
against  the  end  of  the  coal  bin.  By  his  testimony  we  think 
it  conclusively  shown  that  he  was  negligent.  The  court 
should  have  directed  a  verdict  for  the  defendant.  Judgment 
reversed,  and  new  trial  ordered. 

Grant,  C.  J.,  and  Long,  J.,  concurred. 

Montgomery  and  Moore,  JJ.  Because  the  case  is  con- 
trolled by  Phelps  v.  Railway  Co.  (Mich.)  81  N.  W.  101,  we 
concur  in  the  opinion  of  Justice  Hooker. 


316  MASTER  AND  SERVANT  ^^^  ^^^ 

(NS) 

Voorhees  v.  Lake  Shore  A  M.  S.  Ry.  Co 


VOORHEES 


Lake  Shore  &  M.  S.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania^  Oct.  d,  iSgg,) 

Injui^y  to  Brakeman  on  Side  Ladder — Insufficient  Space  between 
Sidings— Question  for  Jury.*— There  was  evidence  tending*  to  show- 
that  plaintiff,  defendant's  brakeman,  while  on  the  side  ladder  of  a  car 
xnoving  on  a  siding*,  in  the  discharge  of  his  duties,  was  injured  by 
reason  of  coming  in  contact  with  a  car  on  another  siding* ;  that  the 
proximate  cause  of  the  accident  was  the  insufficient  space  between 
the  two  sidings,  which  made  it  impossible  for  a  brakeman  to  safely 
discharge  his  duties  under  such  circumstances  ;  and  that  plaintiff 
was  not  chargeable  with  notice  of  the  faulty  construction  of  the 
sidings.     Held,  that  it  was  not  error  to  refuse  to  direct  for  defendant. 

Appeal  by  defendant  from  Erie  county  court  of  common 
pleas.     Affirmed, 

Theo,  A,  Lamb,  for  appellant. 

Geo.  A.  Allen  and  L,  Rosenzweigy  for  appellee. 

Sterrett,  C.  J.  The  supposed  defect,  on  which  the  motion 
to  quash  this  appeal  is  based,  was  cured  by  the  certificate  of 
the  learned  judg:e  who  specially  presided  at  the  trial,  and  the 
^     „,  ,  ^  motion  is  therefore  denied. 

Case  Stated. 

This  action  was  brought  to  recover  damages 
for  personal  injuries  suffered  by  the  plaintiff  while  in  the  ser- 
vice of  the  defendant  company  as  rear-end  brakeman  on  one 
of  its  through  freight  trains.  At  the  point  where  the  acci- 
dent occurred,  in  the  borough  of  Northeast,  there  are  five 
tracks,  viz.  two  main  tracks,  two  main  sidings,  and  an  extra 
siding  or  **spur,**  known  as  ** Porter  Siding,"  constructed 
for  the  purpose  of  accommodating  the  grape  trafiSc  at  that 
point  during  the  autumn  months.     The  regulation  distance 


*See  note  at  end  of  case. 
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between  the  tracks  on  defendant  company's  road  is  from  7 
feet  to  7  feet  2  inches,  but  the  Porter  siding  was  so  con- 
structed as  to  leave  only  from  5  feet  6  inches  to  6  feet  between 
it  and  the  south  main  siding.  The  space  thus  left  between 
the  south  rail  of  the  south  main  siding  and  the  north  rail  of 
the  Porter  siding  was  alleged  to  be  insufficient  to  enable  a 
brakeman  of  a  freight  train  on  the  former  to  safely  discharge 
his  duties  when  cars  were  on  the  Porter  siding.  The  freight 
train  on  which  plaintiff  was  employed  was  switched  from 
the  main  track  west  to  the  south  main  siding,  to  permit  a 
west -bound  passenger  train  to  pass.  When  that  train  had 
passed,  and  plaintiff's  train  was  being  moved  from  the  siding 
to  the  main  track  from  which  it  had  been  switched,  it  was 
his  duty  to  see  whether  his  conductor  was  at  the  switches 
for  the  purpose  of  closing  them,  and,  if  he  was  not,  it  became 
plaintiff's  further  duty  to  close  them.  Finding  that  the  con- 
ductor was  not  there,  he  undertook  to  descend  from  the  top 
of  the  cars,  and  while  on  the  ladder  at  the  side  of  one  of 
them  he  was  struck,  and  thrown  down,  by  coming  in  contact 
with  a  car  standing  on  the  Porter  siding,  and  part  of  the  train 
passed  over  his  left  leg,  crushing  it  so  that  amputation 
became  necessary.  Plaintiff  testified  fully  and  minutely  to 
all  the  facts  and  circumstances  connected  with  the  accident, 
explaining  why  and  how  he  attempted  to  descend  from  the 
car,  etc.  Among  other  things,  he  said  he  had  been  in  the 
employ  of  the  company  for  a  number  of  years,  running  on 
that  division,  but  he  had  never  before  been  on  that  particular 
siding,  and  had  no  knowledge,  at  that  time,  that  the  space 
between  it  and  the  Porter  siding  or  spur  was  so  narrow ;  that, 
as  his  train  pulled  out  "and  got  near  the  switches,"  he 
*'got  in  position"  where  he  could  look  and  see  that  the  con- 
ductor was  there  to<:lose  the  switches,  and,  not  finding  him 
there,  it  became  his  **duty  to  go  down  the  side  of  the  car  on 
the  south  ladder,"  where  he  was  struck. 

Without  further  reference,  in  detail,  to  the  plaintiff's  testi- 
mony, it  clearly  appears  that  the  evidence  before  the  court 
and  jury  tended  strongly  to  show  the  faulty  construction  of 
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the  Porter  sidinp:  and  the  dangerous  man-trap  that  was  there- 
by set  for  brakemen  and  other  employees  of  the  company. 
The  evidence  was  quite  sufficient  to  carry  the  case  to  the  jury 
on  the  question  of  the  defendant  company's  negligence  as 
the  proximate  cause  of  plaintiff's  injury.  In  Brossman  v. 
Railroad  Co.,  113  Pa.  St.  490,  499,  6  Atl.  228,  this  court  said: 
**  Where  a  railroad  company  negligently  plans  an  obstruction 
over  its  roadway,  dangerous  to  the  lives  of  its  employees,  it 
fails  in  its  duty  to  them;  and  therefore,  if  a  person  enters 
the  service  of  the  company  in  ignorance  of  such  danger, 
and  remains  ignorant  thereof  until  injured  or  killed  by  it, 
the  company  is  liable  for  damages.'*  In  Railroad  Co.  v, 
Sentmeyer,  92  Pa.  St.  276,  280,  it  was  said:  '*Where  a  rail- 
road company  voluntarily  subjects  its  employees  to  dangers 
which  it  ought  to  provide  against,  and  an  accident  happens 
to  an  employee  from  want  of  proper  provision  against  such 
dangers,  the  company  is  undoubtedly  liable."  The  improper 
construction  of  the  Porter  siding  created  a  positive  danger, 
but  it  was  one  of  such  a  character  that  it  would  ordinarily 
escape  the  notice  of  the  most  careful  brakeman,  unless  his 
attention  was  specially  directed  thereto.  E.  S.  Hagen,  who 
had  two  i^ears*  experience  as  brakeman  on  the  road,  testified 
that  be  had  no  knowledge  of  this  dangerous  place  prior  to 
the   accident. 

» 

A  careful  consideration  of  all  the  evidence,  with  special 
reference  to  the  several  specifications  of* error,  has  satisfied 
us  that  the  case  depended  on  questions  of  fact,  which  were 
properly  for  the  consideration  and  determination  of  the  jury. 
Taking  this  view  of  the  evidence,  the  learned  trial  judge 
refused  to  affirm  defendant's  prayers  for  binding  instructions 
in  its  favor,  and,  in  an  elaborate  and  fully  adequate  charge, 
submitted  the  case  to  the  jury  on  the  questions  of  defendant 
company's  negligence  and  the  alleged  contributory  negligence 
of  the  plaintiff.  We  are  not  convinced  that  there  was  any 
error  in  thus  submitting  the  case.  The  findings  of  fact  on 
which  the  jury  must  have  based  their  verdict  were  warranted 
by  the  evidence  before  them.     When  plaintiff  was  injured,  he 
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was  acting  in  the  plain  discharge  of  his  duty  to  the  company 
defendant.  He  was  using  the  appliances  that  it  had  pro- 
vided for  him.  He  testified  positively  that  he  was  not 
acquainted  with  the  Porter  siding.  Whether,  from  his  expe- 
rience, or  from  opportunities  of  examination  afforded  him 
before  the  time  of  the  accident  or  otherwise,  he  knew,  or  ought 
to  have  known,  the  dangerous  character  of  that  siding;, 
whether  or  not  he  was  justified  in  choosing  the  time  and  man- 
ner of  his  descent  from  the  top  of  the  car ;  and  whether  or 
not,  under  the  circumstances,  and  especially  in  view  of  the 
duties  he  was  required  to  perform,  he  was  guilty  of  any  act 
of  negligence  which  contributed  to  his  injury,  etc., — were 
necessarily  questions  of  fact  for  the  jury,  under  all  the  evi- 
dence before  them.  The  defendant  company  has  certainly 
no  reason  to  complain  of  the  manner  in  which  these  and 
other  questions  were  submitted.  Finding  no  substantial 
error  in  the  record,  the  assignments  of  error  are  dismissed, 
and  the  judgment  is  affirmed. 


NOTE. 

Injury  to  Servant — Insufficient  Space  between  Tracks— Assumption 
of  R isle. — In  an  action  for  injuries  to  an  employee  knocked  from  a 
car  by  coming  in  contact  with  another  car  placed  dangerously  near 
on  a  side  tragk,  where  it  does  not  appear  that  the  plaintiff  had  any- 
thing to  do  with  the  placing  of  the  obstructing  car,  he  had  a  right 
to  assume  that  the  way  was  not  dangerously  obstructed.  Kansas 
City,  M.  A  B.  R.  Co.  v.  Burton,  53  Am.  &  Eng.  R.  Cas.  115,  97  Ala. 
240,  12  So.  Rep.  88. 

Where  it  is  "reasonably  practicable**  to  place  a  freight  car  on  a  side 
track,  beyond  the  line  of  danger  to  employees  on  trains  passing  on 
the  main  track,  it  cannot  be  said  that  there  is  any  such  necessity 
for  the  car  being  left  dangerously  near  as  will  relieve  the  act  of 
leaving  and  allowing  it  to  remain  there,  of  its  negligent  character. 
The  custom  of  other  railroads  in  respect  to  this  matter  is  immaterial. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  53  Am.  &  Eng.  R.  Cas.  115, 
97  Ala.  240,  12  So.  Rep.  88. 

That  it  suited  the  convenience  of  the  consignee  of  the  cargo  of  a 
car,  to  unload  it  at  a  certain  point,  for  the  car  to  be  placed  so  that 
its  comer  was  within  nine  or  twelve  inches  of  cars  passing  on  the 
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main  line,  is  not  such  a  justifying*  necessity  as  will  relieve  the 
master  of  liability  to  an  employee  injured  thereby,  nor  will  proof 
that  cars  are  so  placed  by  other  well-reg-ulated  railroads  justify  an 
act  positively  wrongful.  Kansas  City,  M.  &  B.  R.  Co.  v.  Burton,  97 
Ala.  240,  12  So.  Rep.  8S. 

The  evidence  showed  that  plaintiff,  an  experienced  railroad  man, 
was  injured  while  coming  down  a  side  ladder  of  a  car  by  being 
struck  by  Star  Union  car  standing  on  the  side  track.  Such  cars 
were  often  on  the  side  tracks,  and  were  larger  than  ordinary  freight 
cars,  which  was  known  to  plaintiff.  The  side  track  was  parallel 
with  the  track  on  which  the  plaintiff  was  riding,  and  it  was  dark  at 
the  time  of  the  accident.  Heldj  that  plaintiff  must  have  assumed 
the  risk  arising  from  these  things  when  he  entered  into  the  employ-  | 

ment  of  the  defendant,  and  the  defendant  was  not  liable.  Content 
V,  New  York  N.  H.  &  H.  Railroad  Co.  (Mass.),  3  Am.  &  Eng.  R.  Cas., 
N.  S.,  369. 

In  climbing  the  ladder  of  a  freight  car  in  daylight,  in  the  course 
of  his  regular  and  usual  employment,  a  brakeman  was  struck  and 
injured  by  a  box  car  standing  on  a  spur  track  which  was  used  for  the 
storage  of  cars.  In  an  action  against  the  railway  company  to  recover 
for  such  injuries,  it  appeared  that  the  plaintiff  was  an  experienced 
brakeman,  had  been  employed  on  the  same  road  for  a  year,  and  had 
a  general  familiarity^with  it,  and  knew  of  the  existence,  purposes, 
and  use  of  the  spur  track.  Held,  that  he  assumed  the  risk  of  such 
injuries,  and  could  not  recover  for  them.  Vining  i/.  New  York  &  N. 
E.  R.  Co.  (Mass.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  65. 
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Concord  &  M.  R.  R. 

{Supreme  Court  of  A' ezv  Hampshire ,  July  31,  /Sg6.) 

Unblocked  Guard  Rail— Injury  to  Employee— Assumption  of  Risk- 
Burden  of  Proof.* — In  an  action  for  the  death  of  a  railroad  employee 
caused  by  an  unblocked  guard  rail  in  a  railroad  yard,  while  he  was 
in  the  discharge  of  his  duties,  there  was  no  direct  evidence  that  de- 
ceased knew  or  did  not  know  that  such  guard  rail   was  unblocked, 

*See  Wabash  R.  Co.  v.  Ray  (Ind.),  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
593,  and  nole,  p.  604. 


Am  A  Engr  MASTER  AND  SERVANT  321 

RCas 

Burn  ham  v.  Concord  &  M.  R.  R 

but  it  appeared  that  there  were  about  200  such  defects  in  the  yard 
and  none  of  the  rails  therein  were  blocked  ;  and  that  he,  from  the 
length  of  his  service  and  the  nature  of  his  duties,  was  charge- 
able 'With  notice  of  the  existence  of  such  defects.  Held,  that  a 
verdict  for  plaintiff  must  be  set  aside,  as  the  burden  was  upon  him 
to  prove  that  deceased  had  not  assumed  the  risk  of  injury  from 
the  particular  defect  causing  the  injury  ;  and  he  had  failed  to  sus- 
tain such  burden. 

Case  reserved .     Judj^ment  for  plaintiff  reversed, 

Burnham^  Brown  &  Warren,,  for  plaintiff. 

Frofik  S.  Streeter  and  Joseph  W,  Fellows^  for  defendants. 

Parsons,  J.  The  plaintiff  seeks  to  recover  damages  for 
injuries  alleged  to  have  been  received  in  the  course  of  his 
service  by  one  Duquette,  the  defendants'  employee,  by  reason 
of  an  unblocked  guard  rail.  The  sole  ground  of  defense  is 
that  Duquette  assumed  the  risk.  The  only  question  submitted 
to  the  jury  was  whether  Duquette  knew,  or  ought  to  have 
known,  the  guard  rail  was  unblocked.  The  only  question 
which  we  have  considered  is  whether  there  was  evidence  upon 
which  the  jury  could  properly  find  that  Duquette  did  not 
know,  or  in  the  exercise  of  due  care  would  not  of  necessity 
have  known,  the  guard  rail  was  unblocked.  The  familiar 
principle  of  general  acceptation  as  well  as  recent  decision  in 
this  court,  that  the  servant  assumes  the  risk  of  injury  from 
the  perils  ordinarily  incident  to  his  service,  and  also  from 
special  hazards  existing  because  of  the  particular  means  or 
method  used  by  the  master  in  the  conduct  of  his  business,  of 
which  the.  servant  is  informed,  or  which  ordinary  care  would 
disclose  to  him,  is  not  disputed.  Fifield  v.  Railroad  Co.,  42 
N.  H.  225,  240;  Nash  v.  Steel  Co.,  62  N.  H.  406,  408  ;  Ban- 
croft V.  Railroad  Co.,  67  N.  H.  466,  30  Atl.  409  ;  Collins  v. 
Car  Co.,  68  N.  H.  196,  38  Atl.  1047.  To  establish  his  case, 
therefore,  upon  the  general  issue  (negligence  in  the  defendant 
being  admitted  or  not  contested),  the  plaintiff  was  bound  to 
prove  that  the  special  danger  causing  the  injury  was  not 
known  to  Duquette,  ^nd,  in  the  exercise  of  ordinary  care  by 

16  (N  s)  A  &  E  R  Cas— 21 
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him,  would  not  have  come  to  his  knowledge  (Hart  v.  Lock- 
wood,  66  N.  H.  541,  23  Atl.  367  ;  Eastman  v,  Gould,  63  N. 
H.  89;  Wood,  Mast.  &  Serv.  [2d  Ed.]  §  382;  Wood,  Ry. 
Law  [1894]  §  386) ;  or,  in  other  words,  that  the  risk  of 
injury  from  the  unblocked  guard  rail  by  which  he  was  injured 
was  not  assumed  by  him.  There  was  no  direct  evidence  that 
Duquette  knew  or  did  not  know.  He  had  been  in  the  employ 
of  the  defendants  for  two  months  as  a  car  coupler  in  the  crew 
of  the  night  switch  in  the  defendants'  railway  yard  at  Nashua, 
working  from  6  p.  m.  to  6  a.  m.  The  duties  of  the  crew  in 
making  up  and  separating  the  trains,  coupling  and  uncoup- 
ling the  cars,  required  and  employed  the  use  of  the  switches. 
They  were  the  instruments  by  which  the  work  was  done. 
Duquette  was  28  years  of  age,  and  is  to  be  presumed  to  have 
been  of  ordinary  intelligence.  He  was  that  night,  in  the 
absence  of  the  foreman,  in  charge  of  the  crew  as  * 'conductor 
of  the  switcher."  To  perform  his  work,  he  must  have  famil- 
iarized himself  with  the  location  and  operation  of  the  switches 
and  other  constructions  of  the  yard.  His  position  that  night 
in  charge  of  the  work  tends  to  show  that  he  had  done  so,  and 
understood  the  duty  required  of  him.  In  the  yard  where  he 
worked  there  were  a  large  number,  some  200  constructions, 
presenting  the  same  danger,  — guardrails,  frogs,  and  switches, 
none  of  which  were  blocked.  All  presented  the  same  possi- 
bility of  injury.  That  they  were  unblocked  was  apparent 
upon  inspection.  The  want  of  blocking  was  open  and  patent. 
It  was  not  a  secret  defect.  Collins  z/.  Czr  Co.,  supra.  The 
probable  resulting  injury  to  a  person  walking  between  the 
cars  of  a  moving  train,  who  should  catch  his  foot  between 
the  converging  rails,  is  a  matter  of  common  knowledge, 
apparent  to  the  dullest  comprehension.  The  evidence,  what 
there  is,  bearing  upon  Duquette's  knowledge,  all  tends  to 
prove  Duquette  knew,  not  that  he  did  not  know.  There 
is  no  evidence  upon  which  a  jury  could  properly  find 
that  he  did  not  know  the  guard  rails  and  switches  of  the 
yard  were  unblocked.     **It  is  scarcely  to  be  credited  that  a 
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man  employed  as  a  switchman,  and  who  discharged  his 
duties  in  the  midst  of  a  large  number  of  such  instruments, 
could  possibly  be  ignorant  of  their  shape,  or  of  the  fact  that 
they  were  unblocked,  or  could  fail  to  understand  that  there 
was  a  liability  or  chance  to  get  one's  foot  caught  in  their 
converging  rails,  and  to  suffer  accident  therefrom.*'  Appel 
V.  Railway  Co.,  Ill  N.  Y.  550,  553,  19  N.  E.  93;  Mayes  v. 
Railway  Co.,  63  Iowa,  562,  568,  8  Am.  &  Eng.  R.  Cas.  527, 
14  N.  W.  340,  and  19  N.  W.  680.  Duquette's  duty  as  a  car 
coupler  in  all  parts  of  the  yard  gave  him  at  least  equal  oppor- 
tunity and  occasion  for  observation  and  knowledge.  It  is 
claimed,  however,  that,  whatever  follows  from  the  evidence 
as  to  Duquette's  knowledge  of  the  want  of  blocking  generally, 
it  did  not  appear  he  had  had  opportunity  to  be  informed  as 
to  this  particular  rail.  But  the  construction  of  this  guard 
rail  did  not  differ  from  other  similar  constructions  in  the 
yard.  The  risk  he  assumed  was  that  of  working  in  a  yard 
where  the  switches  and  guard  rails  were  unblocked.  Not 
having  seen  any  blocking  in  the  yard,  he  could  not,  in  the 
exercise  of  ordinary  care,  have  assumed,  contrary  to  his 
entire  experience  during  the  time  of  his  employment,  that 
this  one  was  blocked,  even  if  he  had  not  had  opportunity  to 
become  informed  as  to  this  particular  spot.  Had  the  yard 
generally  contained  blocked  rails,  or  rails  both  blocked 
and  unblocked,  it  might  have  been  a  question  of  fact 
whether,  in  the  exercise  of  ordinary  care,  he  could  not 
have  understood  this  rail  was  blocked;  but  no  such 
question  is  presented  by  the  case.  Verdict  set  aside.  Judg- 
ment for  the  defendants. 

Chase  and  Wallace,  J  J.,  did  not  sit.     The  others  con- 
curred. 
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V, 

Price. 

{Circuit  Court  of  Appeals^  Eighth  Circuity  Oct,  9,  iSgg,) 

Opinion  Evidence. — An  experienced  locomotive  eng^ineer,  familiar 
with  the  condition  of  a  roadbed  at  ascertain  point,  may  testify  as  to 
whether  or  not  in  his  opinion  such  condition  was  liable  to  cause  a 
pin  to  be  thrown  out,  and  thus  part  a  train. 

Cumulative  Evidence — Harmless  Error. — Where  testimony  had 
been  admitted  without  objection,  and  was  never  contradicted,  it 
could  not  have  been  prejudicial  error  to  admit  other  testimony  to 
the  same  efiPect. 

Rebutting  Testimony. — A  trial  court  has  much  discretion  in  the 
admission  of  rebutting-  testimony. 

Directing  Verdict. — If  the  evidence  relative  to  the  material  facts 
is  conflicting-,  or  if,  from  the  admitted  or  established  facts,  the 
unprejudiced  minds  of  reasonable  men  may  well  draw  different 
conclusions,  it  is  the  duty  of  the  court  to  submit  the  issues  to  the 
jury. 

Proximate  Cause.* — The  proximate  cause  of  an  injury  is  the 
primary  moving  cause,  without  which  it  would  not  have  been  in- 
flicted, ^nd  which,  in  the  natural  and  probable  sequence  of  events, 
and  without  the  interposition  of  any  new  or  independent  cause, 
produces  the  injury. 

Same— Question  for  Jury. — There  was  evidence  tending  to  show 
that  the  roughness  of  the  roadbed  at  a  certain  point  caused  a  train 
to  part  and  its  sections  to  collide  ;  and  that  a  fire  resulted  from  the 
collision  and  caused  the  explosion  which  killed  plaintiff's  decedent. 
There  was  also  evidence  tending  to  show  that  the  explosion  was  the 
result  of  contributory  negligence  on  the  part  of  deceased  ;  and  that 
the  roughness  of  the  roadbed  was  not  the  proximate  cause  of  the 
collision.  Heldy  that  the  question  whether  the  roughness  of  the 
roadbed  was  the  proximate  cause  of  the  death  was  for  the  jury. 

Absence  of  Contributory  Negligence— Pleading  and  Proof— Rule 
in  Federal  Courts.! —In   the  absence  of  all   evidence  on  the  subject 

♦See  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  168. 

fSee  notes y  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  353  et  seq, ;  Broslin  v, 
Kansas  City,  M.  &  B.  R.  Co.  (Ala.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  100. 
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of  contributory  negligence,  according  to  the  rule  of  federal  courts, 
it  is  no  defect  in  plaintiff's  case  that  he  fails  to  plead  or  prove  that 
such  defense  does  not  exist. 
Defective  Roadbed— Injury  to  Conductor — Assumption  of  Risk.* — 
A  conductor,  in  the  conduct  of  his  train,  and  when  not  chargeable 
with  notice  to  the  contrary,  has  the  right  to  assume  that  the  road- 
bed is  in  a  proper  condition. 

Directing  Verdict —  Appeal —  Review. —  Where  the  certificate  is 
limited  to  a  statement  that  the  substance  of  the  evidence  is  returned, 
it  is  insufficient  to  warrant  the  appellate  court  in  reversing  the 
judgment  on  the  ground  that  the  trial  court  refused  to  direct  a 
verdict. 

Error  by  defendant  to  the  circuit  court  of  the  United 
States  for  the  Northern  district  of  Iowa.     Affirmed, 

On  the  night  of  May  4,  1896,  L.,C.  Price  was  a  conductor 
in  charge  of  a  freight  train  of  the  Chicagfo  Great  Western 
Railway  Company  which  was  running  from  Chicago,  in  the 
state  of  Illinois,  to  Dubuque,  in  the  state  of  Iowa.  The 
train  consisted  of  22  loaded  cars.  Sycamore  is  a  city  in 
Illinois,  on  this  railroad,  about  57  miles  west  of  Chicagfo. 
There  is  a  hill  about  two  miles  east  of  this  city,  so  that  the 
railroad  is  on  a  descending  grade  nearly  all  the  way  from 
the  top  of  this  hill  to  the  water  tank  at  Sycamore.  As  the 
train  came  over  or  down  this  hill  and  into  Sycamore,  it 
parted,  and  when  the  engine  and  the  forward  section  of  the 
train  stopped  at  the  water  tank  in  Sycamore  the       «     „.    ^ 

■^  '^  "'  Case  Stated. 

rear  section  crashed  into  it.  There  were  some 
large  dimension  stones  on  the  rear  car  of  the  forward  section 
when  the  collision  occurred  which  perforated  a  tank  in  the 
forward  end  of  the  rear  section,  and  gasoline  or  some  other 
inflammable  liquid  poured  forth  from  the  opening.  On  a  spur 
track  opposite  this  tank,  and  about  eight  feet  south  of  it,  was 
a  dining  car.  The  liquid  flowed  out  upon  the  ground,  ran 
across  the  spur  track  under  the  dining  car,  and  spread  over  the 
ground  on  the  south  side  of  it.  When  the  collision  occurred, 
the  conductor,  Price,  was  on  the  caboose  at  the  rear  end  of 
the  train.     He  took  his  lighted  lantern,  and  went  forward  to 

*See  noie,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  863. 
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attend  to  the  train.     The  inflammable  fluid  took  fire,  there 
was  an  explosion,  and  when  the  fire  was  extinguished  the 
dead  body  of  Price  was  found  lying  on  the  ground  south  of 
the  dining  car.     Annie  M.  Price,  the  administratrix  of  the 
conductor's  estate,  and  the  defendant  in  error,  brought  this 
action  for  his  death  in  behalf  of  his  widow  and  next  of  kin, 
pursuant  to  the  provisions  of  the  statutes  of  Illinois,  which 
permit   the   maintenance  of    such    actions   when  death  has 
resulted  from  the  wrongful  act  or  omission  of  a  party.     She 
alleged  in  her  complaint  that  the  death  of  Price  was  caused 
by  the  failure  of  the    plaintiff  in  error,  the   Chicago  Great 
Western  Railway  Company,  to  use  ordinary  care  to  keep  its 
roadbed  and  railroad  track  in  proper  condition,  and  by  its 
negligence  in   other   respects.     The   company  denied  these 
allegations  of  the  complaint,  and  averred  that  the  death  of 
Price  was  the  result  of  his  own  carelessness.     The  case  was 
tried,  and  a  verdict  was  returned  and  a  judgment  was  rendered 
against  the  railway  company  for  $3,500.     The  writ  of  error 
challenges  this  judgment  on  various  grounds,  which  will  be 
considered  in  the  opinion. 

D,  J.  Lenehan  and  Z>.  E.  Lyon  (D.  W.  Lawler^  on  the 
brief),  for  plaintiff  in  error. 

J,  W,  Jamison  (  William  Smyths  Henry  Rickel^  and  E,  H. 
Crocker,  on  the  brief),  for  defendant  in  error. 

Before  Caldwell,  Sanborn,  and  Thayer,  Circuit  Judges. 

Sanborn,  Circuit  Judge,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

After  several  witnesses  had  testified  that  the  roadbed  and 
the  railroad  track  of  the  plaintiff  in  error  from  the  top  of  the 
hill  east  of  Sycamore  to  the  water  tank  in  that  city,  where  the 

collision  occurred,  where  in  a  poor  condition ; 
dSSi?**"^^"        that  some  of  the  ties  were  rotten,  and  that  many 

of  the  spikes  were  loose  or  lost;  and  after 
Charles  A.  Field  had  testified  that  he  was  a  locomotive 
engineer,  that  he  had  been  in  the  employment  of  the  plaintiff 
in  error  for  11   years,  that  he  was  running  a  suburban  train 
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from  Chicag^o  to  Sycamore  at  and  before  the  time  of  the 
accident,  that  he  knew  the  condition  of  the  road  from  the  top 
of  the  hill  to  the  water  tank,  that  it  was  in  bad  condition, 
and  would  sway  a  train  as  it  passed  over  it, — the  trial  court 
permitted  him  to  testify,  over  the  objection  of  the  company, 
that  the  rough  and  uneven  condition  of  the  track  was  liable 
to  throw  a  pin  out,  and  thus  to  part  a  train,  and  this  ruling 
is  assigned  as  error.  This  declaration  was  not  the  statement 
of  any  fact,  but  the  communication  of  the  opinion  of  the 
witness  as  to  the  effect  of  the  roughness  of  the  road.  The 
rule  undoubtedly  is  that  a  witness  must  state  facts,  and  not 
opinions,  but  there  is  an  exception  which  arises  out  of  the 
necessity  of  the  case  that  is  as  firmly  established  and  as  well 
known  as  the.  rule.  It  is  that  the  opinions  of  witnesses  pos- 
.sessing  peculiar  skill  or  knowledge  of  the  subject-matter  may 
be  received  in  evidence  whenever  the  facts  are  such  that  in- 
experienced persons  are  likely  to  prove  incapable  of  forming 
a  correct  judgment  without  such  assistance.  The  trial  court 
was  of  the  opinion  that  the  testimony  of  this  witness  fell 
under  the  exception  to  the  rule,  and  we  are  not  convinced 
that  there  was  any  error  in  this  view.  The  line  of  demarca- 
tion between  competent  and  incompetent  expert  testimony  is 
not  always  clear  and  definite,  and  judgments  ought  not  to  be 
reversed  on  account  of  the  reception  or  rejection  of  such  tes  - 
timony  unless  there  was  a  clear  violation  of  the  rule.  It  is 
not  probable  that  the  farmers,  mechanics,  and  business  men 
who  composed  the  jury  in  this  case  were  as  capable  of  forming 
a  judgment  upon  the  effect  of  a  rough  railroad  upon  the  links 
and  pins  with  which  the  cars  of  a  freight  train  are  fastened  to- 
gether as  a  locomotive  engineer  who  had  been  operating  a  rail- 
road train  for  years.  Motey  v.  Granite  Co.,  36  U.  S.  App.  682, 
689,  20  C.  C.  A.  366,  370,  371,  and  74  Fed.  155,  159;  Rail- 
way Co.  V.  Edwards,  49  U.  S.  App.  52,  56,  24  C.  C.  A.  300, 
302,  and  78  Fed.  745,  747;  Fireman's  Ins.  Co.  v.  J.  H. 
Mohlman  Co.,  62  U.  S.  App.  287,  291,  33  C.  C.  A.  347,  349, 
and  91  Fed.  85,  87;  Clifford  v.  Richardson,  18  Vt.  620,  627. 
There  were  like   objections  to  a   similar  testimony  of  other 
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witnesses,  but  for  the  reasons  stated  above  we  have  reached 
the  conclusion  that  they  were  properly  overruled,  and  that  the 
evidence  of  these  witnesses  was  properly  received. 

The  theory  of  defendant  in  error  at  the  trial  was  that  the 
fire  was  communicated  to  the  flowing  liquid,  and  that  the 
explosion  was  caused,  by  fire  from  the   dining  car  which 

stood  on  the  spur  track  about  eight  feet  south 
Byidence-  from  the  tank  from  which  the  inflammable  fluid 

Harmless  Error. 

escaped.  The  theory  of  the  plaintiff  in  error 
was  that  the  fire  was  set  to  the  liquid  by  Price's  lighted  lan- 
tern, and  that  it  was  his  negligence  in  approaching  the  fluid 
with  this  light  in  his  lantern  that  caused  the  fatal  result.  In 
order  to  prove  that  the  theory  of  the  defendant  in  error  was 
unfounded,  the  railroad  company  introduced  evidence  to  the 
effect  that  no  fire  and  no  coals  were  taken  or  escaped  from 
the  dining  car.  The  plaintiff  in  error  complains  that  the 
court  subsequently  permitted  the  administratrix  to  prove  by 
one  Hibbard,  who  was  a  locomotive  engineer,  that  he  had 
pulled  tanks  of  gasoline  with  his  engine,  that  brakemen  with 
lighted  lanterns  had  inspected  leaking  tanks,  and  that  he 
never  knew  of  a  case  in  which  the  light  from  a  brakeman's 
lantern  caused  the  liquid  to  take  fire.  The  objection  to  this 
testimony  was  that  it  was  not  proper  testimony  in  rebuttal. 
But  the  record  shows  that  the  testimony  of  another  witness 
to  the  same  effect  had  already  been  received  in  rebuttal,  with- 
out challenge,  before  this  objection  was  presented,  and  that 
this  testimony  was  not  contradicted ;  so  that  no  prejudice 
could  have  resulted  from  the  cumulative  evidence  of  the  sub- 
sequent witness.  If  the  admission  of  his  testimony  was  error, 
it  was  error  without  prejudice,  and  no  ground  for  reversal. 
It  is  assigned  as  error  that  witnesses  were  permitted  to 
testify  in  rebuttal  that  they  saw  a  danger  signal — a  red  flag 
— between  Sycamore   and  the  top  of  the  hill  a  month  or 

more  before    the   accident  occurred.     But  the 
BebuttinffTesti-    ^^^^^^  qucstiou  of  the  couditiou  of  the  railroad 

at  this  place,  of  the  repairs  that  had  been  made 
upon  it  during  many  months  prior  to  the  accident,  and  of 
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the  daily  work  of  the  section  men  upon  it  was  before  the  jury, 
and  the  testimony  upon  every  phase  of  it  was  in  conflict. 
This  testimony  would  have  been  competent  if  it  had  been 
introduced  in  chief,  and  in  this  state  of  the  case  a  trial  court 
has  much  discretion  in  the  admission  of  rebutting  testimony. 
It  was  guilty  of  no  such  abuse  of  this  discretion  here  as  would 
warrant  a  reversal  of  this  judgment. 

There  are  other  assignments  of  error  regarding  the  admis- 
sion and  rejection  of  evidence.  They  have  all  been  carefully 
examined,  and  found  to  be  untenable.  They  are  either 
disposed  of  by  the  views  which  we  have  already  expressed, 
or  they  are  of  insufl&cient  importance  to  warrant  their  state- 
ment and  discussion. 

The  chief  reliance  of  counsel  for  the  plaintiff  in  error  is  not 
upon  their  objections  to  the  testimony.  It  is  upon  their 
contention  that  the  court  below  should  have  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  railway  company. 
They  insist  that  there  were  many  questions  presented  by  the 
evidence  and  submitted  to  the  jury  which  it  was  error  for  the 
court  to  refuse  to  decide,  and  that,  if  it  had  decided  any  one 
of  them,  the  logical  and  unavoidable  result  would  have  been 
a  peremptory  instruction  in  favor  of  the  company.  The 
assignments  of  error  which  refer  to  this  matter  are  numerous 
and  voluminous.  They  assail  various  portions  of  the  charge 
of  the  court,  its  refusal  to  grant  numerous  requests  for 
instructions,  and  its  failure  to  peremptorily  instruct  the  jury 
in  favor  of  the  company.  But,  when  they  are  carefully 
analyzed,  they  all  come  to  this  :  that  for  one  reason  or  another 
the  court  erred  because  it  did  not  direct  a  verdict  for  the 
railway  company.  Before  entering  upon  a  discussion  of  the 
questions  which  these  assignments  present,  it  is  well  to  call 
to  mind  the  established  rules  by  which  they  must  be  deter- 
mined. It  is  conceded  that  at  the  close  of  the  evidence  there 
is  always  a  preliminary  question  for  the  judge  before  the  case 
can  be  properly  submitted  to  the  jury,  and  that  is  whether  or 
not  there  is  any  substantial  evidence  upon  which  the  jury 
can  properly  render  a   verdict   in  favor  of  the  party  who 
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produces  it,  and  that,  if  there  is  no  such  evidence,  it  is  the 
duty  of  the  court  to  direct  the  jury  to  return  a  verdict 
against  him.  Commissioners  z/.  Clark,  94  U.  S.  278,  284; 
North  Pennsylvania  R.  Co.  v.  Commercial  Nat.  Bank,  123 
U.  S.  727,  733,  8  Sup.  Ct.  266;  Railroad  Co.  v.  Converse, 
139  U.  S.  469,  11  Sup.  Ct.  569;  Laclede  Fire-Brick  Mf^.  Co. 
V,  Hartford  Steam-Boiler  Inspection  &  Insurance  Co.,  19  U. 
S.  App.  510,515,  9  C.  C.  A.  1,4,  and  60  Fed.  351,  354; 
Gowenz/.  Harley,  12  U.  S.  App.  574,  585,  6  C.  C.  A.  190, 
and  56  Fed.  973;  Motey  v.  Granite  Co.,  36  U.  S.  App.  682, 
686,  20  C.  C.  A.  366, 368,  and  74  Fed.  155, 157  ;  Railway  Co.  v, 
Belliwith,  55  U.  S.  App.  113,  121.  28  C.  C.  A.  358,  362,  and 
83  Fed.  437,  441.  But  it  is  equally  well  settled  that  it  is 
only  when  the  evidence  leaves  the  material  facts  admitted  or 
undisputed,  and  only  when  these  facts  are  such  that  reason- 
able men,  in  the  exercise  of  an  honest  and  impartial  judg- 
ment, can  fairly  draw  but  one  conclusion  from  them,  that  the 
court  may  properly  withdraw  the  case  from  the  jury.     If  the 

T^    *i    TT  ^,  .  evidence  relative  to  the  material  facts  is  contra- 
Directing  verdiot. 

dictory,  or  if,  from  the  admitted  or  established 
facts,  the  unprejudiced  minds  of  reasonable  men  may  well 
draw  different  conclusions,  it  is  the  duty  of  the  court  to  sub- 
mit the  issues  to  the  jury.  Railway  Co.  v.  Jarvi,  10  U.  S. 
App.  439,  451,  3  C.  C.  A.  433,  438,  and  53  Fed.  65,  70; 
Fuel  Co.  V,  Danielson,  12  U.  S.  App.  688,  696,  6  C.  C.  A. 
636,  640,  and  57  Fed.  915,  920;  Drake  v.  Stewart,  40  U.  S. 
App.  173.  178,  22  C.  C.  A.  104,  107.  and  76  Fed.  140,  143; 
Railway  Co.  v.  Ives,  144  U.  S.  408,  417.  12  Sup.  Ct.  679; 
Railroad  Co.  v.  Converse,  139  U.  S.  469,  11  Sup.  Ct.  569; 
Railroad  Co.  v.  Pollard,  22  Wall.  341.  Bearing  these  famil- 
iar rules  in  mind,  let  us  consider  the  claims  of  the  plaintiff 
in  error. 

It  is  claimed  that  the  court  was  wrong  in  submitting  to  the 
jury  the  questions  whether  or  not  the  railroad  track  was  in 
bad  condition  where  the  train  parted,  between  the  top  of  the 
hill  east  of  Sycamore  and  the  water  tank  in  that  city,  whether 
or   not   the  poor  condition  of  the  track  caused  the  train  to 
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part,  and  whether  or  not  the  negligence  of  the  company  in 
the  care  of  this  track  was  the  proximate  cause  of  the  fire,  the 
explosion,  and  the  death  of  Price.     The  charge  of  error  in 
submitting  the  first  two  questions  is  refuted  by  the  fact  that 
five  witnesses  testified  that  in  portions  of  this  track  many  of 
the  ties  were  rotten,  and  that  many  of  the  spikes  which  should 
have  held  the  rails  to  them  were  loose,  or  entirely  out,  so 
that,  as  some  of  them  said,  the  rails  would  sink  into  the  ties 
and  roadbed  as  trains  passed  over  them ;  and  four  witnesses 
testified  that  the  roughness  and   unev.enness  of  this  track, 
produced  by  the  rotten  ties  and  loose  rails,  had  a  tendency 
either  to  throw   pins   or  break  couplings  as  heavy  freight 
trains  passed  over  it.     All  this  testimony  was  contradicted, 
it  is  true,  but,  after  all,  it  was  ample  to  raise  a  dispute  over 
these  issues,  and  to  make  it  the  imperative  duty  of  the  court 
to  submit  them  to  the  jury.     The  third  question — the  ques- 
tion whether  or  not  the  roughness  of  the  road  was  the  proxi- 
mate cause  of  the  fire,  the  explosion,  and  the  death — must 
be  considered  in  the  light  of  the  finding  which  the  jury  must 
have   made  that  the  company  was   negligent  in  the  care  of 
this   portion   of  its  railroad.     The  proximate  cause  of  an 
injury  is   the   primary,  moving  cause,  without  p^^^j^j^^c^ 
which     it    would    not    have     been     inflicted, 
but     which,    in    the    natural    and    probable  sequence     of 
events,    and    without    the    interposition    of    any    new    or 
independent  cause,  produces  the  injury.     The  nature  of  this 
cause,  its  relation  to  its  effect,  and  the  difficulty  and  perplexity 
which  often  condition  its  discovery,  have  been  so  frequently 
and   exhaustively   considered   and  illustrated  by  this  court 
that  a  mere  reference  to  some  of  the  opinions  which  treat  of 
these  subjects  will  amply  elucidate  the  brief  definition  we  have 
given,    and  will  render  its  further  consideration  here  both 
unnecessary   and  unprofitable.     Railway  Co.  v,  Elliott,  12 
U.  S.  App.  381,  386,  5  C.  C.  A.  347,  349,  and  55  Fed.  949; 
Insurance  Co.  v,  Melick,  27  U.  S.  App.  547,  552,  553,  12  C. 
C.  A.  544.  547,  and  65  Fed.  178,  181;  Railway  Co.  v,  Cal- 
laghan.-  12  U.  S.  App.  541,  547,  6  C.  C.  A.  205,  208,  and 
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56  Fed.  988,  991.  The  question  here  is  not  whether  or  not^ 
in  our  opinion,  the  roughness  of  the  track  was  the  proximate 
cause  of  the  explosion  and  the  death,  but  whether  or  not  all 
reasonable  men  of  unprejudiced  minds  would  draw  that  con- 
clusion from  the  facts  of  this  case;  for,  if  they  would  not, 
the  question  was  properly  submitted  to  the  jury.  In  Rail- 
way Co.  V.  Kellogg,  94  U.  S.  469,  474,  476.  Mr.  Justice 
Strong,  who  delivered  the  opinion  of  the  court,  said : 

**The  true  rule  is  that  what  is  the  proximate  cause  of  an 
injury  is  ordinarily  a  question  for  the  jury.  It  is  not  a 
question  of  science  or  of  legal  knowledge.  *  *  *  in  the 
nature  of  things,  there  is  in  every  transaction  a  succession 
of  events  more  or  less  dependent  upon  those  preceding,  and 
it  is  the  province  of  a  jury  to  look  at  this  succession  of  events 
or  facts,  and  ascertain  whether  they  are  naturally  and  prob- 
ably connected  with  each  other  by  a  continuous  sequence, 
or  are  dissevered  by  new  and  independent  agencies ;  and  this 
must  be  determined  in  view  of  the  circumstances  existing  at 
the  time.'* 

To  the  same  effect  are  Insurance  Co.  v.  Melick  and  Railway 
Co.  V,  Callaghan,  supra.  Now,  it  is  common  knowledge 
that   the   burning   of   cars,  the   ignition   and   explosion    of 

inflammable  liquids  carried  upon  them,  and 
foVT^'*"''**"     the  death    of    men   who    ride   in   or   on   them 

are  sometimes  caused  by  the  collision  of  engines 
or  of  the  cars  which  compose  the  trains  which  they  draw. 
In  the  case  at  bar  the  railroad  was  found  by  the  jury  to 
have  been  rough  and  uneven.  There  was  evidence  that  this 
roughness  tended  to  break  a  coupling  or  throw  a  pin  in  a 
heavy  train  as  it  passed  over  it.  Such  a  train  parted  as  it 
was  running  over  this  rough  track.  The  separated  sections 
collided,  and  tore  open  a  tank  of  inflammable  fluid  which 
the  train  carried,  and  the  liquid  flowed  out.  There  was  a 
rule  of  the  company  which  required  the  rear  brakeman 
to  be  on  the  top  of  his  train  as  it  came  down  the  hill  to  the 
place  of  this  collision,  and  another  rule  which  made  it  the 
duty  of  the  conductor  to  enforce  the  former  rule.     The  rear 
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brakeman  testified  once  that  he  was  in  his  place  on  the  top 
of  the  train,  and  he  afterwards  testified  that  he  was  not 
there,  and  that  these  rules  were  violated  by  the  conductor's 
direction.  There  was  testimony  that  the  conductor  was 
warned  of  the  danger  of  approaching  the  flowing  liquid  with 
his  lantern  after  the  collision,  and  that  the  witness  who  gave 
this  testimony  had  stated  that  he  gave  him  no  such  warning. 
It  was  night.  Engines  carry  fire  to  draw  their  loads,  and 
trainmen  carry  lights  in  their  lanterns  to  see  their  trains. 
The  conductor  walked  along  the  side  of  the  train  with  his 
lighted  lantern  in  his  hand,  as  is  customary  in  the  night,  for 
the  purpose  of  discharging  his  duty  of  watching  and  attend- 
ing to  the  property  in  his  charge.  The  inflammable  liquid 
which  had  spread  over  the  ground  took  fire,  exploded,  and 
killed  him.  There  was  testimony  that  fire  could  not  have  been 
communicated  to  it  from  the  dining  car.  There  was  testimony 
that  it  could  not  have  been  communicated  from  the  lantern. 
In  this  state  of  the  case,  can  any  one  say  that  all  reasonable 
men  would  draw  the  conclusion  that  the  roughness  of  the 
railroad  was  not  the  primary  moving  cause  which  produced 
this  fatal  result;  that  the  final  explosion  and  death  would 
have  occurred  if  the  railroad  had  been  sound,  solid  and 
smooth ;  or  that  the  fire,  explosion,  and  death  were  produced 
by  some  new  and  independent  cause,  which  was  not  itself 
brought  about  by  the  roughness  of  the  road,  but  which 
turned  aside  the  natural  sequence  of  events,  and  produced  the 
terrible  disaster?  A  studious  and  careful  examination  of 
this  question  in  the  light  of  the  evidence  in  this  record  has 
forced  us  to  the  conclusion,  whatever  might  have  been  our 
opinion  upon  the  original  issue  of  cause  and  effect,  that  it 
cannot  be  truthfully  answered  in  the  affirmative.  The  prox- 
imity of  the  uneven  road,  the  rotten  ties,  and  loose  rails, 
and  the  negligence  which  permitted  their  existence,  to  the 
explosion  and  the  death,  is  too  close,  their  probable  connec- 
tion in  the  relation  of  cause  aud  effect  is  too  great,  and  there 
is  too  much  doubt  whether  there  was  any  act  or  negligence  of 
the  conductor  which  affected  the  natural  sequence  of  events 
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between  them,  and  constituted  a  new  and  independent  cause 
of  the  fatal  result,  to  warrant  any  other  conclusion.  The 
question  whether  or  not  the  negligence  of  the  company  w^as 
the  proximate  cause  of  the  death  of  Price  was  rightfully  sub- 
mitted to  the  jury. 

It  is  said  that  this  is  a  transitory  actioUi  that  its  cause 
arose  in  the  state  of  Illinois,  that  the  ^ule  in  that  state  is 
that  the  complainant  must  allege  and  prove  that  the  party 

injured  was  without  fault  on  his  part,  and  that 

Absence  of  Con-  ''  '^ 

S2n?^?iSd?Jfi  the  court  below  was  in  error  because  it  did  not 
fnPedena"^"^®    charge  the  jury  in  this  case  to  return  a  verdict 

Couru. 

for  the  company  on  the  ground  that  the  defend- 
ant in  error  did  not  plead  or  prove  that  the  deceased  was  not 
guilty  of  negligence  which  contributed  to  his  death.  But 
the  rule  of  the  national  courts  is  settled  and  uniform  that 
contributory  negligence  is  an  affirmative  defense,  which 
must  be  established  by  a  preponderance  of  evidence.  It  may 
appear  from  the  testimony  introduced  by  the  plaintiff,  or 
from  that  presented  by  the  defendant,  but,  in  the  absence  of 
all  evidence  on  the  subject,  it  is  no  fault  or  defect  of  the 
plaintiff's  case  that  he  fails  to  plead  or  prove  that  the  defense 
of  contributory  negligence  does  not  exist.  In  the  jurispru- 
dence of  the  national  courts  he  is  not  called  upon  to  establish 
the  negative.  Railroad  Co.  v.  Gladmon,  15  Wall.  401,  405; 
Railroad  Co.  v,  Horst,  93  U.  S.  291,  299;  Eddy  v,  Wallace, 
4  U.  S.  App.  264.  273,  1  C.  C.  A.  435,  440,  and  49  Fed.  801, 
804. 

Another  claim  is  that,  if  the  ties  were  rotten,  if  the  spikes 
were  loose  or  lost,  and  if  the  railroad  was  rough  and  uneven, 
and  therefore   dangerous,    Price  must   have  known   it,  and 

must  have  assumed  the  risk  and  danger  of  its 
bed^!^uryto"    couditiou,  and  that  the  court  erred   because  it 

Oonduccor—  _ ,  -  ,  .  . 

Ajjumptionof      did  not   SO  lustruct  the  jury,  and  because  it  left 

the  question  of  his  assumption  of  the  risk  for 
their  determination.  It  was  the  duty  of  the  railroad  com- 
pany to  exercise  ordinary  care  to  furnish  a  reasonably  safe 
railroad,  and  to  use  ordinary  care  to  inspect  and  to  keep  it  in 
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a  reasonably  safe  condition  for  the  operation  of  trains  upon 

it.     When  the  conductor,  Price,  entered  upon  or  continued 

in  the  employment  of  the  company  he  assumed  all  the  risks 

and  dangers  of  his  occupation   which  were  known  to  him, 

and   all   which  a  reasonably  prudent  man  in   his  situation 

would  have  known.     But  the  degrees  of  care  on  account  of  a 

defective   railroad   which   the   law  required   of  the  railway 

company  and  of  the   conductor  were  different.     It  was  the 

duty  of  the  former  to  inspect  and  care  for  it.     It  was  the  duty 

of  the  latter  to  operate  his  train  over  it  carefully.     In  the 

conduct  of  his  train,  and  in  the  absence  of  knowledge,  or  of 

reasonable  means  of  knowledge  or  notice,  to  the  contrary,  he 

had  the  right  to  assume  that  the  company  had  discharged, 

and  would  continue  to  discharge,  its  duty  in  the  care  of  the 

track.     Moreover,   the   opportunities  of  the   two  parties   to 

know  the  decayed  condition  of  the  ties,  and  the  looseness  of 

the  rails   were   not  the   same.     The  company,   through   its 

section  men,  passed  slowly  over  these  ties  and  rails  daily  for 

the  express  purpose  of  examining  and  repairing  this  railroad. 

The  conductor  rode  rapidly  over  the  road,  with  his  mind  and 

care   directed  to   the  operation   of  his  train.     His  lips   are 

closed.     What  he  knew  and  what  he  ought  to  have  known  of 

the  defects  of  this  railroad  must  be  inferred  from  the  facts 

and  circumstances  which  are  established  by  the  testimony  of 

others.     Again,   there  was  evidence  tending  to  show  that 

repairs  were  being  made  upon  the  road  just  east  of  Sycamore 

shortly  before  the  accident,  and,  even  if  the  conductor  knew 

that  the  road    was   rough    and   dangerous,    he   may  have 

assumed  that  it  was  being  repaired,  and  that  it  would  be  in 

a  safe  condition  before  he  passed  over  it  again.     There  were 

other  conductors  operating  trains  over  this  defective  portion 

of  the  railroad,  and   they  continued   in  their  emploj'meut. 

The  rule  is  that  the  danger  from  the  defects  of  the  railroad 

or   machinery  furnished   the  employee  must   have  been   so 

obvious  and  threatening  that  a  reasonably  prudent  man  in 

his  situation  would  have  avoided  them,  in  order  to  charge 

the  injured  servant  with  contributory  negligence  because  he 
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continued  in  the  discharge  of  his  duty,  and  thereby  assumed 
the  risks.  Railway  Co.  v,  Jarvi,  10  U.  S.  App.  439,  450,  3 
C.  C.  A.  433,  437,  and  53  Fed.  65,  69  ;  Kane  v.  Railway  Co., 
128  U.  S.  91,  94,  9  Sup.  Ct.  16;  Railroad  Co.  v.  McDade, 
135  U.  S.  554,  570,  573,  10  Sup.  Ct.  1044  ;  Cook  v.  Railway 
Co.,  34  Minn.  45,  24  N.  W.  311;  Myers  v.  Iron  Co.,  150 
Mass.  125,  22  N.  E.  631.  In  the  light  of  the  legal  principles 
to  which  we  have  referred,  the  evidence  in  this  case  left  the 
extent  of  the  knowledge  of  the  decayed  ties,  the  loose  rails, 
and  the  defective  road,  and  of  the  risks  and  dangers  there- 
from, with  which  Price  was  chargeable  under  the  law,  in  a 
state  too  uncertain  and  indefinite  to  warrant  the  trial  court 
in  withdrawing  the  question  of  his  assumption  of  these  risks 
from  the  jury. 

There  was  a  rule  of  the  company  which  required  the 
brakemen  to  be  on  the  top  of  their  train  as  it  came  down  the 
hill  into  Sycamore,  and  which  directed  the  conductors  to  see 
that  their  brakemen  complied  with  this  rule.  There  were  on 
this  train  an  engineer,  a  head  brakeman,  a  rear  brakeman, 
and  the  conductor,  Price.  The  rear  brakeman  testified  that 
Price  told  him  not  to  go  out  on  the  top  of  the  train  as  it  came 
down  into  Sycamore,  and  that  he  and  Price  remained  on  the 
rear  platform  of  the  caboose  until  the  collision  occurred.  On 
cross-examination  he  did  not  deny  that  he  had  testified 
before  the  coroner's  jury  that  he  was  on  the  top  of  the  train 
about  two  miles  east  of  Sycamore,  and  that  he  was  out  there 
all  the  time  until  he  arrived  at  Sycamore  ;  nor  that  he  had 
also  testified  that  he  was  on  the  platform  of  the  caboose 
during  this  time.  There  was  uncontradicted  testimony  that, 
if  he  had  been  in  his  proper  place  on  the  top  of  the  train,  and 
if  he  had  discovered  that  the  train  had  parted,  he  could  have 
set  the  brakes  on  the  rear  section,  and  could  have  prevented 
the  collision.  None  of  the  trainmen  discovered  the  parting 
of  the  train  until  the  collision  occurred.  The  court  instructed 
the  jury  that,  if  .Price  told  the  rear  brakeman  not  to  go  on 
the  top  of  the  train,  if  he  did  not  go,  and  if  he  would  have 
been  able  to  stop  the  rear  section  of  the  train,  and  prevent 
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the  collision,  if  he  had  been  there,  then  they  would  be  justi- 
fied in  finding  negligence  on  the  part  of  Price.  He  charged 
them  that,  if  the  accident  was  caused  or  aided  by  the  failure 
of  the  rear  brakeman  to  be  on  the  top  of  the  train,  and  if  his 
failure  to  be  there  was  due  to  the  instructions  of  Price,  those 
facts  would  be  a  defense  to  this  action,  and  their  verdict 
must  be  for  the  railway  company.     He  added  : 

"If.  however,  the  e^vidence  fails  to  satisfy  you  that  Mr. 
Price  told  Mr.  Stewart  [who  was  the  rear  brakeman]  not  to 
go  on  top  of  the  train,  even  if  Stewart  did  not  go  on  the  top 
of  the  train,  if  the  fact  was  not  due  to  the  negligence  of  Price, 
but  of  Stewart  acting  without  the  direction  or  contrary  to  the 
direction  of  Price,  that  would  be  negligence  of  Mr.  Stewart, 
and  not  chargeable  to  Mr.  Price,  as  contributory  to  the 
accident." 

This  portion  of  the  charge  is  assigned  as  error,  and  it  is 
insisted  that  the  evidence  here  conclusively  shows  that  Price 
was  guilty  of  contributory  negligence,  and  that  the  court 
should  have  instructed  the  jury  to  that  effect.  There  are  two 
reasons  why  we  are-unableto  sustain  this  assignment.  One 
is  that  the  testimony  of  the  rear  brakeman  as  to  his  position 
was  so  contradictory,  and  the  motive  for  him  to  excuse  his 
own  delinquency,  by  laying  the  fault  on  one  whose  lips  were 
closed  forever,  so  strong,  that  we  are  by  no  means  convinced 
that  aftl  reasonable  men  would  conclude  from  this  evidence 
that  Price  told  him  not  to  obey  the  rules  of  the  company. 
He  testified  at  one  time  that  he  was  on  the  top  of  the  train  all 
the  way  from  a  point  two  miles  east  of  Sycamore  until  he 
reached  the  city,  and  at  another  time  that  he  was  on  the  rear 
platform  of  the  caboose  during  all  this  time.  Both  of  these 
statements  were  not  true,  and,  if  he  testified  falsely  on  one 
material  issue,  the  jury  and  the  court  were  permitted  to  dis- 
believe his  testimony  upon  another.  The  credibility  of  such 
a  witness,  and  the  effect  that  should  be  given  to  his  testimony, 
were  questions  peculiarly  within  the  province  of  the  jury. 
Another  reason  why  the  assignment  cannot  be  sustained  is 
16  (N  s)  A  &  B  R  Cas-22 
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that,  if  it  were  conceded  that  it  was  Price's  negligence  which 
prevented  the  rear  brakeman  from  occupying  his  place  on  the 
top  of  the  train,  it  is  so  doubtful,  under  the  evidence,  whether 
or  not  he  would  have  discovered  the  parting  of  the  train  before 
the  collision,  if  he  had  been  on  the  top  of  it,  so  that  he  would 
have  stopped  the  rear  section ;  in  other  words,  it  is  so  doubtful 
whether  or  not  the  negligence  of  Price  contributed  to  the 
accident  and  death  that  the  court  could  not  properly  have 
taken  that  question  from  the  jury.  The  evidence  does  not 
disclose  where  the  head  brakeman  was  as  the  train  came  down 
the  hill  into  Sycamore ;  but  his  place  was  on  the  top  of  the 
train,  and  on  the  forward  end  of  the  train,  and  the  presump- 
tion is  that  he  was  in  that  place,  and  was  there  dischar^ng 
his  duty.  The  train  contained  22  cars,  and  it  parted  7  cars 
from  the  engine.  Yet  neither  the  head  brakeman  nor  the 
engineer  discovered  the  break  until  the  collision  occurred.  In 
this  state  of  the  case  it  is  at  least  as  probable  that  the  rear 
brakeman  would  not  as  that  he  would  have  discovered  the 
break  in  season  to  have  prevented  the  collision  if  he  had  been 
on  the  top  of  the  train.  In  other  words,  if  Price  was  g^uilty 
of  negligence  here,  there  is  as  much  grpund  for  reasonable 
men  to  conclude  that  his  negligence  did  not  as  that  it  did 
contribute  to  the  injury,  and  the  question  of  his  contributory 
negligence  was,  therefore,  for  the  jury,  and  not  for  the  court. 
After  the  collision  occurred,  Price  took  his  lantern,  and 
went  forward  on  the  south  side  of  the  train,  to  learawhat  had 
happened,  and  to  care  for  the  property  in  his  charge.  The 
engineer  of  the  waterworks  at  Sycamore  testified  that,  as  the 
conductor  was  walking  along  the  side  of  the  train  towards 
the  escaping  liquid,  whose  flowing  was  audible,  he  said  to 
him,  **You  had  better  not  take  your  lantern  if  you  are  Roing 
up  there;  you  might  set  it  on  fire;"  but  that  the  conductor 
went  on  with  his  lighted  lantern,  and  wav*^  killed.  This 
witness  had  testified  to  the  same  facts  before  the  coroner's 
jury.  Two  witnesses  came,  who  said  that  between  the  time 
when  this  engineer  gave  his  testimony  before  the  coroner's 
jury  and  the  time  of  the  trial  he  had  told  them  chat  he  was 
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mistaken  in  his  testimony  before  the  coroner's  jury,  and  that 
he  did  not  warn  Price  not  to  approach  the  flowing  liquid  with 
his    lighted  lantern.     There  were   also  two  witnesses   who 
testified  to  the  effect  that  a  fire  in  a  lighted  lantern  such  as 
the   conductor  carried   would   not  ignite  gasoline  or  a   like 
inflammable  fluid  which  had  leaked  out  of  a  tank  upon  the 
£:round  if  the  lantern  was  supplied  with  a  globe,  and  was  in 
good  order.     The  court  submitted  the  question  to  the  jury 
whether  or  not  Price  received  the  warning,  and  whether  or 
not,  under  all  the  circumstances  of  the  case,  he  was  guilty  of 
contributory  negligence  in  going  forward  with  his   lighted 
lantern  to  the  place  where  the  liquid  had  flowed  out  over  the 
ground.     It  is  insisted  that  this  was  error,  and  that  the  court 
should  have  instructed  the  jury  that  his  act  in  approaching 
the   flowing  liquid  with  his  lantern  was   negligence  which 
contributed  to  his  death,  and  which  entitled  the  railway  com- 
pany to  a  verdict.     But  when  the  collision  occurred  it  was  the 
duty  of  Price  to  go  forward  along  his  train,  to  find  out  what 
damage  had  been  done,  to  prevent  more  injury,  and  to  protect 
and  preserve  the  contents  of  the  tank,  and  the  other  property 
on  his  train.     It  was  night.     He  could  not  see  clearly  without 
his  lighted  lantern.     Whether  or  not  he  was  warned  of  the 
danger  of  approaching  the  escaping  fluid  was  a  disputed  ques- 
tion under  the  evidence.     There  was  testimony  that  the  gas- 
oline could  not   have  been  ignited  from  the  dining  car,  and 
that  it  could  not  have  been  fired  from  the  lantern,  and  yet  it 
burned.     The  disputed  questions  of  fact  were  for  the  jury.  In 
this  medley  of  contradictions  and  uncertainties,  how  could  the 
court  say  that  all  reasonable  men  must  conclude  that  this  con- 
ductor, who  walked  forward  by  the  side  of  the  train  with  his 
lighted  lantern  in  the  usual  way,  in  the  discharge  of  his  duty, 
exposed  himself  without  ordinary  care  to  dangers  which  a 
reasonably  prudent  man  would  have  perceived,  and  that  he 
thereby  contributed  to  his  own  death?     It  could  not  right- 
fully say  so,  and  it  did  not  say  so.     There  was  too  much 
doubt  what  facts  reasonable  men  would  find  existed  under  this 
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conflicting  testimony,  and  what  deductions  they  would  draw 
from  the  facts  which  they  did  find,  to  allow  a  court  to  pursue 
any  other  course. 

The  discussion  and  decision  of  the  questions  which  were 
presented  in  this  case  are  now  concluded.  Their  considera- 
tion had  led  to  repeated  readings  of  the  evidence  and  of  the 

charge  of  the  court,  and  our  conclusion  is  that 
BiSSff-'^"^*'*  the  trial  was  full  and  fair,  that  there  was  no 

error  in  the  admission  or  rejection  of  evidence, 
and  that  the  charge  of  the  court  was  not  only  a  correct  decla- 
ration of  the  principles  of  law  involved,  but  a  clear,  terse, 
and  logical  presentation  and  application  of  them  to  the  salient 
issues  of  the  case.  If,  however,  we  had  been  led  to  doubt  the 
correctness  of  any  of  those  portions  of  the  charge  of  the  court 
which  have  been  challenged,  or  of  its  refusal  to  direct  a  verdict 
for  the  defendant,  or  to  give  any  of  the  refused  requests  for 
instructions  presented  to  it  on  account  of  any  of  the  reasons 
alleged  by  the  counsel  for  the  plaintiff  in  error,  the  judgment 
could  not  have  been  reversed  upon  the  record  before  us.  The 
correctness  of  all  these  rulings  depends  upon  the  evidence 
before  the  trial  court.  The  record  discloses  the  fact  that  only 
a  portion  of  this  evidence  has  been  returned  to  us.  That 
which  is  found  in  the  bill  of  exceptions  and  in  the  record  is  in 
narrative  form,  and  the  certificate  is  limited  to  the  statement 
•  that  **the  foregoing  is  substantially  all  the  evidence."  A 
certificate  that  the  substance  of  the  evidence  is  returned  is  not 
sufficient  to  warrant  the  appellate  court  in  reversing  a  judg- 
ment on  the  ground  that  the  trial  court  refused  to  direct  a 
verdict.  Railroad  Co.  v.  Washington,  4  U.  S.  App.  121, 
131,  1  C.  C.  A.  286,  292,  and  49  Fed.  347,  353;  Railway 
Co.  V.  Harris,  27  U.  S.  App.  450,  457,  12  C.  C.  A.  598,  603. 
and  63  Fed.  800,  805;  Taylor-Craig  Corp.  v,  Hage,  32  U. 
S.  App.  548,  16  C.  C.  A.  339,  340,  and  69  Fed.  581,  582; 
Association  v.  Shryock,  36  U.  S.  App.  658,  664,  20  C.  C. 
A.  3,  6,  and  73  Fed.  774,  777.  '*The  burden  of  proof  to 
show  that  there  was  no  evidence  to  warrant  a  charge  is  on 
him  who  asserts  an  error  of  that  character;  and,  if  he  would 
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maintain  his  claim,  he  must  either  present  all  the  evidence  to 
the  appellate  court,  so  that  the  reviewing  court  can  see  for 
itself  what  the  evidence  was,  or  he  must  present  a  bill  of 
exceptions  which  has  the  certificate  of  the  trial  court  that  no 
evidence  of  the  character  in  question  was  presented  to  it.*' 
U.  S.  V.  Patrick,  36  U.  S.  App.  645,  656,  20  C.  C.  A.  11,  17, 
and  73  Fed.  800,  806. 

The  judgment  below  is  affirmed. 


Nicholas 
Burlington,  C.  R.  &  N.  Rv.  Co. 

{Supreme  Court  of  Minnesota ,  Nov,  14,  rSgg.) 

Duty  to  Furnish  Safe  Place  to  Work.*— The  rule  applied  that  it  is 
the  duty  of  the  master  to  furnish  a  safe  place  for  his  servant  to 
work  in.  Heldy  the  complaint  sufficiently  alleges  that  the  defend- 
ant was  guilty  of  negligence  in  failing  to  furnish  such  a  place. 

Action  for  Negligence  Causing  Death — Enforcement  of  Foreign 
Statute. f — Heldy  the  statute  of  South  Dakota  giving  to  the  widow, 
heirs,  or  personal  representatives  a  cause  of  action  for  negligence 
resulting  in  death  is  not  so  much  in  conflict  with  the  public  policy 
and  statutory  law  of  this  state  that  our  courts  should  refuse  to 
enforce  it. 

(Syllabus  by  the  Court.) 

Appeal  by  defendant  from  Freeborn  county  district  court. 
Affirmed. 

S,  K.  Tracy,  Daniel  Rohrer,  and   W,  E,   Todd,  for  appel- 
lant. 
John  A,  Lovely  and  H.  H.  Dunriy  for  respondent. 

Canty,  J.  This  is  an  action  brought  under  the  statute  of 
South  Dakota  by  the  widow  of  one  Nicholas  for  damages  for 

*As  to  duty  of  master  to  furnish  safe   place  to  work,  see  note,  12 
Am.  &  Eng.  R.  Cas.,  N.  S.  537. 
+See  extensive  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  711  et  seg. 
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defendant's   negligence  resulting  in    his  death.     Defendant 
Case  stated.         appeals  ffom  an  order  overruling  its  demurrer 

to  the  complaint. 
1.  The  allegations  of  negligence  are  as  follows:  "That 
the  said  Henry  B.  Nicholas  was  engaged  and  employed  by 
said  defendant  in  and  upon  the  construction  of  a  certain 
bridge  on  its  said  line  of  road  near  the  village  of  White,  in 
the  county  of  Brookings,  in  the  state  of  South  Dakota.  *  *  * 
That  the  said  special  work  upon  which  the  said  Henry  B. 
Nicholas  was  engaged  was  the  construction  of  said  bridge, 
in  doing  which  he  was  then  necessarily  required,  in  the  per- 
formance of  his  duty,  to  stand  and  work  at  and  near  an 
embankment  of  earth  on  the  land  and  right  of  way  of  said 
defendant,  which  said  bank  of  earth  was  a  part  of  said 
defendant's  roadway,  and  was  supported  by  timbers,  and 
braces,  and  planks  placed  against  it  by  defendant  to  prevent 
it  from  falling,  and  had  been  for  a  long  period  of  time  pre- 
vious to  said  26th  day  of  July,  1897,  so  supported;  and  that 
while  the  said  Henry  B.  Nicholas  was  so  employed  to  work, 
at  said  time  and  place,  and  without  fault  on  his  part,  the 
said  supports  gave  way  and  broke,  by  reason  of  their  rotten- 
ness, and  weakness,  and  insufficiency,  and  the  bank  of  earth  so 
supported  thereby  came  down  and  fell  upon  the  said  Henry 
B.  Nicholas,  crushing  his  body,  and  skull,  and  head,  and 
thereby  causing  his  death.  That  the  said  bank  of  earth  so 
caving  and  falling  upon  said  Henry  B.  Nicholas  as  set  forth 
in  the  last  paragraph  was  caused  and  occasioned  by  the  neg- 
ligence of  the  defendant  in  not  properly  supporting  the  same, 
but  that  the  same  had  been  so  trussed  up  and  supported  to 
protect  the  same  from  falling  .  by  insufficient  timbers  and 
planks;  and  that  said  timbers  had  been  allowed  to  remain 
for  an  unusually  long  time,  and  a  much  longer  time  than 
they  should  have  been  permitted  to  remain;  and  that  the 
said  timbers  and  supports  were  not  properly  inspected  and 
examined  by  the  said  defendant,  and  had  become  old,  worn, 
rotten,  and  decayed,  without  being  replaced, — all  of  which 
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^W'as  well  known  to  said  defendant,  but  was  wholly  unknown 
to  said  Henry  B.  Nicholas,  who  was  at  work  on  said  bridge,  and 
in  proximity  to  said  bank  of  earth,  as  above  set  forth,  under 
the  supposition  that  all  the  surroundings  to  his  work  were 
safe  and  unaware  of  the  negligence  of  said  defendant,  as 
above  set  forth.'*  We  cannot  agree  with  appellant  that  the 
complaint  does  not  show  that  defendant  was  guilty  of  negli- 
g^ence.  The  case  is  not,  as  appellant  contends,  similar  to 
that  of  Swanson  v.  Railway  Co.,  68  Minn.  184,  70  N.  W. 
978.  There  the  plaintiff  was  employed  in  loosening  earth 
and  gravel  on  the  slope  or  bank  of  a  gravel  pit.  *'The  place 
was  made  dangerous  and  its  character  continually  changing, 
by  reason  of  the  work  on  which  plaintiff  and  others  were 
engaged."     That  is  not  the  case  here.     So  far 

Duty  to  Pumlsh 

as  appears,  the  character  of  the  place  here  in  sjtepiaceio 
question  did  not  change  with  the  progress  of 
the  work,  but  was  in  a  permanent  condition,  and  in  that 
condition  was  furnished  by  the  master  as  a  place  for  the 
servant  to  work  in.  Under  these  circumstances,  the  rule 
applies  that  it  is  the  duty  of  the  master  to  furnish  a  safe 
place  for  his  servant  to  work  in. 

2 .  The  complaint  further  alleges  that  the  statute  of  South 
Dakota  in  force  at  the  time  of  said  injury  is  as  follows :  **If  the 
life  of  any  person  or  persons  is  lost  or  destroyed  by  the  neglect, 
carelessness  or  unskillfulness  of  another  person 

Action  for  Neff- 

or  persons,  company  or  companies,  corporation  ^^i?gl§.^}JJSf. 
or  corporations,  their  or  his  agents,  servants  or  gtStSS^**"*^ 
employees,   then  the  widow,  heir  or   personal 
representatives  of  the  deceased  shall  have  the  right   to  sue 
such  person  or  persons,  company  or  companies,  corporation 
or  corporations,  and  recover  damages  for  the  loss,  or  destruc- 
tion, of  the  life  aforesaid."     Comp.  St.  §  5499.     We  cannot 
agree  with  appellant  that  this  statute  is  so  much  in  conflict 
with  the  statutor}''  law  and  public  policy  of  this  state  that  the 
courts  of  this  state  will  refuse  to  enforce  it.     On  the  contrary, 
we  are  of  the  opinion  that  a  cause  of  action  arising  under  it  is 
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in  the  complaint  which  was  filed  by  the  plaintiff  against 
the  defendant  company  that  the  employees  of  the  railroad 
company  who  were  in  charge  of  said  freight  train  at  the  time 
were  guilty  of  gross  negligence,  both  in  permitting  the  break 
to  occur,  and  in  not  discovering  that  the  train  had  been  bro- 
ken up  into  three  sections  before  in  reached  Corona  station. 
At  the  conclusion  of  all  the  testimony,  the  learned  judge  of 
the  trial  court  directed  a  verdict  for  the  defendant  upon  the 
sole  ground  that  the  evidence  disclosed  conclusively  that 
such  negligence  as  was  proven  was  the  negligence  of  the 
trainmen  who  were  in  charge  of  the  freight  train,  and  that 
the  latter  must  be  regarded  as  the  fellow  servants  of  the  plain- 
tiff. Whether  this  view  of  the  case  was  correct  or  erroneous 
is  the  sole  question  presented  for  decision. 

In  Railroad  Co.  v,  Hambly,  1 54  U.  S.  349. 14  Sup.  Ct. 
983,  it  was  decided  that  a  common  day  laborer,  who  was  at 
work  with  a  gang  of  sectionmen  on  a  line  of  railroad,  and 
was  injured  by  the  negligence  of  a  conductor  and  engineer  of  a 
passenger  train  which  was  moving  over  the  road,  could  not 
recover  against  his  employer  for  the  injury  so  sustained, 
because  he  and  the  conductor  and  engineer  of  the  passenger 
train  were  engaged  in  the  same  common  employment,  and 
were,  therefore,  fellow  servants.  The  doctrine  announced 
in  that  case  was  reiterated  in  Railroad  Co.  v.  Charless,  162 
U.  S.  359,  16  Sup.  Ct.  848;  also  in  Railroad  Co.  v.  Peterson, 
162  U.  S.346,356,  4Am.  &Eng.  R.  Cas.,N.  S.,  117,16  Sup. 
Ct.  843,  and  in  Oakes  v.  Mase,  165  U.  S.  363,  4  Am.  &  Eng. 
R.  Cas. ,  N.  S.,  128, 17  Sup.  Ct.  345,  and  in  Martin  v.  Railroad 
Co.,  166  U.  S.  399.  403,  17  Sup.  Ct.  603.  It  must  be 
accepted,  therefore,  as  the  established  rule  in  the  federal 
courts,  that  sectionmen  engaged  in  keeping  a  railroad  track 
in  repair  and  train  operatives  thereon  are  fellow  servants; 
that  the  departments  in  which  they  work  are  not  so  far  sepa- 
rate and  independent  as  to  sever  that  relation;  and  that, 
when  an  employee  who  is  engaged  in  one  of  these  departments 
is  injured  by  the  negligence  of  an  employee  who  is  at  the  time 
working  in  the  other,  the  master  cannot  be  held  responsible 
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for  the  injury,  unless  the  servant  through  whose  fault  the 
injury  was  occasioned  was  at  the  time  discharging  some  per- 
sonal duty  of  the  master,  and  was  negligent  in  the  perform  - 
ance  of  that  duty.  Railroad  Co.  v.  Keegan,  160  U.  S.  259, 
'264,  16  Sup.  Ct.  269.  It  is  conceded,  apparently,  by  counsel 
for  the  plaintiff,  that,  if  the  plaintiff  had  been  hurt  while 
working  on  a  bridge  or  trestle  on  the  line  of  the  defendant's 
road  by  the  negligence  of  one  of  its  train  operatives  on  some 
passing  train,  he  could  not  recover  for  the  injury  by  reason 
of  the  rule  enunciated  in  the  foregoing  cases,  and  it  is  clear, 
we  think,  that  under  the  circumstances  last  stated  he  would 
have  occupied  the  same  relation  to  train  operatives  as  a 
sectionman  engaged  in  keeping  the  defendant's  track  in 
repair. 

An  eHort  is  made  to  distinguish  the  case  at  bar  from  a 
case  such  as  is  last  supposed  because  the  plaintiff  was  injured, 
not  while  at  work  on  the  road,  and  engaged  in  keeping  it  in 
repair,  but  while  being  transported  to  his  place  of  work. 
It  seems  to  be  contended  that  while  being  thus  carried  from 
place  to  place  he  was  not  a  fellow  servant  of  the  trainmen 
engaged  in  operating  the  train  in  which  his  cars  happened 
to  be  placed.  We  think,  however,  that  the  effort  to  distin- 
guish the  case  in  hand  from  those  above  cited,  in  which  it 
was  held  that  the  sectionmen  and  train  operatives  are  fellow 
servants,  must  fail  for  the  following  reasons:  It  was  the 
plaintiff's  duty  to  travel  in  his  work  cars  to  those  places  along 
the  line  of  the  defendant's  railroad  where  his  services  were 
required,  and  it  was  his  duty,  and  it  had  been  his  practice, 
to  attach  his  cars  to  the  defendant's  freight  trains,  and  go  to 
designated  points  for  the  purpose  of  doing  such  work  as  he 
was  directed  to  do.  This  was  the  manner  in  which  he  usu- 
ally traveled  to  his  place  of  work.  He  was  not  a  casual 
passenger  on  the  broken  freight  train  on  the  day  of  the  acci- 
dent, but  he  was  doing  on  that  day  as  he  usually  did,  and 
as  it  was  contemplated  that  he  would  do  when  he  took  ser  - 
vice  with  the  defendant  company.  While  traveling  in  the 
manner  last  indicated,  he  was  paid  for  his  time,  and  was  in 
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the  same  general  service  as  the  men  who  operated  the  train 
on  which  he  was  carried.  We  can  perceive  no  substantial 
reason,  therefore,  for  holding  that  the  relation  of  fellow 
servant  between  himself  and  the  trainmen  was  broken  while 
he  was  being  transported  to  his  place  of  work,  and  that  it 
was  re-established  when  he  reached  his  destination  and 
actually  commenced  work, — as  we  must  necessarily  hold  if 
we  decide  that  the  defendant  is  responsible  for  the  negligence 
of  its  trainmen  on  the  day  of  the  accident.  It  seems  to  us  to 
be  the  more  reasonable  view,  considering  the  circumstances 
under  which  his  work  was  done,  that  the  plaintiff  was  a 
fellow  servant  of  the  defendant's  trainmen,  both  while  he 
was  being  transported  on  its  trains  to  his  place  of  work  and 
while  he  was  actually  engaged  in  repairing  bridges,  or  doing 
other  necessary  work  along  the  track.  It  results  from  this 
view  of  the  case  that  the  judgment  below  should  be  affirmed, 
and  it  is  so  ordered. 


Kansas  City.  Ft.  S.  &  M.  R.  Co. 

V, 

Becker. 

{Supreme  Coitrt  of  Arkansas^  June  //,  iSgg.) 

Actions — Injury  to  Fireman— Failure  to  Repair  Engine  Step— Ex 
Contractu  or  Ex  Delicto. — Where  a  fireman  is  injured  by  reason  of 
the  railroad's  failure  to  repair  the  step  on  the  side  of  the  enfrine,  he 
may,  instead  of  suing  on  the  contract  of  employment,  bring  an 
action  ex'  delicto. 

Fellow  Servants.—  Under  a  provision  of  the  constitution  of  Arkan- 
sas the  fellow  servant  rule  applies  only  to  railway  employees  of  the 
same  grade,  in  the  same  service,  in  the  same  department,  working 
together  to  a  common  purpose,  and  having  no  superintendence  or 
control  over  each  other;  and  this  provision  may  apply  to  the 
employees  of  a  railroad  built  and  operated  in  part  within  the  state. 

Instructions. — The  error  of  giving  an  instruction  assuming  that 
an     appliance   was    defective   when  inspected  is    cured  by  other 
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instructions  requiring  the  injured  employee  to  prove,  not  only  the 
existence  of  the  defect  at  the  time  of  the  accident,  but  that  the 
master  was  liable  therefor,  because  chargeable  with  notice  of  it  at 
the  time  of  the  inspection,  and  that  the  employee  was  not  charge- 
able with  notice  of  it  before  the  accident  occurred. 

Fellow  Servants —Concurring  Negligence  of  Master.* — Where  an 
employee's  injury  is  the  result  of  the  concurring  negligence  of  a  fel- 
low^  servant  and  the  master,  the  master  is  liable. 

Same. — Under  such  statute,  employees  not  actually  working  to- 
gether in  the  same  department  at  the  time  of  an  accident  ar^  not 
fellow  servants  at  such  time,  even  though  they  may  be  fellow  ser- 
vants at  other  times. 

Appeal  by  defendant  from  Craighead  county  circuit  court. 
Affirmed. 

Wallace  Pratt,  I,  P,  Danay  and  W.  J,  Orr,  for  appellant. 
E,  F,  Brown  and  N.  F,  Lamb,  for  appellee. 

Battle,  J.  This  is  the  second  time  this  action  has  been 
before  this  court  on  appeal.  The  opinion  delivered  when  it 
was  here  the  first  time  is  reported  in  63  Ark.  477,  39  S.  W. 
358.      It    was    instituted  by   William   Becker      ^     „^  ^  ^ 

•^  Casa  Stated. 

against  the  Kansas  City,  Ft.  Scott  &  Memphis 
Railroad  Company  to  recover  damages  for  personal  injuries. 
Plaintiff  was  a  fireman  in  the  employment  of  the  defendant, 
and  was  engaged  with  others  in  running  an  engine  of  his 
employer  from  Thayer,  Mo.,  to  Memphis,  Tenn.,  and  return ; 
Thayer  being  the  starting  point.  He  left  the  latter  place 
about  6  o'clock  in  the  evening  on  the  21st  of  April,  1894,  and 
arrived  at  Memphis  about  4:30  in  the  morning  of  the  next 
day,  and,  returning,  left  Memphis  about  6  o'clock  in  the 
evening  of  the  22d  of  April,  and  was  injured  at  Afton, 
in  this  state,  about  daylight  of  the  following  morning.  He 
was  seriously  and  permanently  injured  by  the  step  on  the 
left-hand  side  of  engine  No.  30,  on  which  he  was  employed, 
turning  as  he  jumped  upon  it  in  order  to  get  into  the  engine 
cab ;  the  engine  being  at  the  time  in  motion.     As  a  result  of 

*See  Louisiana  Western  Extension  Ry.  Co.  v,  Carstens  (Tex.), 
12  Am.  A  En^.  R.  Cas.,  N.  S.,  781,  and  extensive  note,  791  et  seq. 
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the  injury,  amputation  of  one  of  his  legs,  just  below  the 
knee,  was  necessary. 

To  be  more  specific,  we  relate  the  cause,  manner,  and  cir- 
cumstances of  the  injury  more  at  length.  At  the  rear  end  of 
the  engine,  at  the  entrance  to  the  cab,  were  two  steps — one 
on  either  side — for  the  use  of  employees.  The  engineer  and 
fireman  rode  in  the  cab, — the  former  on  the  right  side,  and 
the  latter  on  the  left.  Each  step  was  fastened  to  the  lower 
end  of  an  iron  or  steel  rod.  The  upper  end  of  the  rod  passed 
through  an  iron  beam  nine  inches  thick,  and  was  fastened 
and  held  in  place  by  means  of  a  tap  at  the  top.  When  in 
proper  position,  the  step  faced  out  at  right  angles  to  the  side 
of  the  engine.  When  the  rod  was  loose,  the  step  could  be 
turned  out  of  place,  but  this  defect  could  be  remedied  by 
means  of  the  tap.  A  short  time  before  plaintiff  was  injured, 
the  engine  on  which  he  was  acting  as  fireman  and  the  train 
attached  were  moved  on  a  side  track  at  Afton  for  the  purpose 
of  allowhig  a  passenger  train  to  pass.  While  the  former 
train  was  upon  the  side  track,  the  plaintiff,  by  direction  of 
the  engineer,  left  the  cab  to  put  out  the  headlight,  and  while 
so  doing  the  passenger  train  passed.  About  the  time  he 
finished  his  work  the  engineer  commenced  moving  the  train 
from  the  side  track  upon  the  main  line,  and,  while  it  was 
running  about  as  fast  as  a  man  would  ordinarily  walk,  plain- 
tiff attempted  to  get  upon  the  engine  by  means  of  the  left 
step,  and  was  injured  in  the  manner  stated. 

The  maintenance  of  the  steps  in  good  repair  and  safe  con- 
dition was  intrusted  to  two  employees  of  the  defendant.  It 
was  the  duty  of  the  engineer,  when  his  engine  was  on  the 
road  and  away  from  Thayer,  to  examine  and  keep  the  steps 
in  safe  condition  by  means  of  the  tap  at  the  end  of  the  rod, 
for  which  purpose  he  was  provided  with  the  necessary  tools. 
It  was  also  his  duty,  when  he  ran  his  engine  into  the  round- 
house at  Thayer,  where  the  engines  operated  on  the  road 
between  Thayer  and  Memphis,  on  their  return  from  the  lat- 
ter place,  were  inspected  and  repaired,  to  report  any  defects 
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in  his  engine  which  needed  repairing,  and  blanks  were  fur- 
nished him   for  the  purpose.     At  Thayer  was  a   machinist, 
named  Johnson,  whose  duty  it  was  to  inspect  the  lower  part 
of  the  locomotives,  including  the  steps,  when  they  came  in, 
as  a  protection  against  any  neglect  of  the  engineer.     Johnson 
also  made  repairs.     The  bad  condition  of  engine  numbered 
30,  if  attributed  to  the  fault  of  any  one,  was  due  to  the  negli- 
gence of  one  or  both  of  these  employees.     To  prove  that  the 
defendant  was  liable  for  the  culpable  negligence  of  these 
employees  in  the  failure  to  discharge  their  duties,  evidence 
was  adduced  in  the  trial  of  this  action  tending  to  prove  that 
the  engine  numbered  30  was  taken  on  the  ISth  of  April,  1894, 
to  its  shops  at  Thayer  for  inspection  and  repair,  and  that  on 
21st  of  April,  two  days  before  plaintiff's  injury,  an  employee 
of  the  defendant,  while  in  the  roundhouse  at  Thayer,  dis- 
covered that  the  engine  step  on  the  left  or  fireman's  side  was 
loose,  and  turned  halfway  round,  so  that  it  projected  under 
the  engine,  and  that  the  engineer  on  the  22d  of  the  same 
month,  while  at  Memphis,  discovered  the  step  on  the  right 
side  of  the  engine  to  be  loose,  and  tightened  it,  and  that  the 
left  step  was  loose  on  the  next  day,  when  the  plaintiff  was 
injured.     On  the  contrary,  evidence  was   adduced  by  the 
defendant  to  show  that  the  steps  were  not  loosened  at  the 
shops  when  the  engine  was  there  for  repairs  on  the  18th  of 
April,  and  that  the  inspector  examined  them,  and  did  not 
notice  that  either  of  them  was  loose  or  turned,  and  that  the 
engineer  examined  the  left  step  on  the  evening  of  April  22, 
1894,  at  Memphis,  by  striking  it  with  a  hammer, — ^the  usual 
test, — and  found  it  apparently  **all  right.'* 

The  jury,  before  whom  the  issues  were  tried,  returned  a 
verdict  in  favor  of  the  plaintiff  against  the  defendant  for  the 
sum  of  $5,000.  and  the  court  rendered  judgment  accordingly. 
To  reverse  this  judgment,  an  appeal  by  the  defendant  to  this 
court  is  prosecuted. 

It  is  insisted  by  appellant  that  its  duties  to  appellee  were 
imposed  and  governed  by  the  laws  of  Missouri,  where  he  was 
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employed  and  their  contract  for  service  was  entered  into,  and 
T  .     *    that  the  risks  assumed  by  the  contract  were 

Aotiona— In|ury  to  ^  "^ 

uw"t?£p£""      determined  by  the  same  laws ;  that  the  relation 
xz  (^nttaotu  or     of  master  and  servant  could  be  created  between 

Bz  Dolloto. 

them  by  contract ;  and  that  the  duties  and  risks 
assumed  grew  out  of  that  relation.  It  is  true  that  the  rela- 
tion was  created  by  contract,  but  the  duty  upon  which  the 
appellee  relies  to  recover  in  this  action,  if  it  existed,  was 
imposed  by  law,  and  arose  from  the  relation,  rather  than  the 
contract.  For  a  neglect  to  perform  this  duty  the  appellee 
had  the  right  to  elect  to  sue  upon  the  contract,  or  to  treat  the 
wrong  suffered  by  the  neglect  as  a  tort,  and  bring  an  action 
ex  delicto,  .  The  rule  in  such  cases  as  this  is  correctly  stated 
in  Nevin  v.  Car  Co.,  11  Am.  &  Eng.  R.  Cas.  92,  101,  as 
follows:  ** Where  the  duty  for  whose  breach  the  action  is 
brought  would  not  be  implied  by  law,  by  reason  of  the 
relations  of  the  parties,  whether  such  relations  arose  out  of 
a  contract  or  not,  and  its  existence  depends  solely  upon  the 
fact  it  has  been  expressly  stipulated,  *  *  *  the  remedy 
is  in  the  contract,  and  not  in  tort,  when  otherwise  case  is  an 
appropriate  remedy."  Clark  ».  Railway  Co.,  64  Mo.  440; 
Bliss,  Code  PI.  (3d  Ed.)  §  14;  Pom.  Code  Rem.  (3d  Ed.)  §§ 
568-571 ;  4  Elliott,  R.  R.  §  1693. 

The  railroad  of  appellant  is  built  and  operated  in  part  in 
this  state.  In  regard  to  such  railroads  the  constitution  pro- 
vides as  follows  :  **A11  railroads  which  are  now  or  may 
F^iowBwymnu.    hereafter  be  bui It  and  Operated,  either  in  whole 

or  in  part,  in  this  state,  shall  be  responsible  for 
all  damages  to  persons  and  property,  under  such  regulations 
as  may  be  prescribed  by  the  general  assembly.'*  Article  17, 
§12.  Section  6249,  Sand.  &  H.  Dig.,  provides  :  ** All  per- 
sons who  are  engaged  in  the  common  service  of  such 
railway  corporations  [foreign  or  domestic,  doing  business  in 
this  state]*  and  who,  while  so  engaged,  are  working  together 
to  a  common  purpose,  of  same  grade,  neither  of  such  persons 
l)eing  instrusted  by  such  corporations  with  any  superintend- 
ence or  control   over  their   fellow   employees,    are    fellow 
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servants  with  each  other ;  provided,  nothing  herein  contained 
shall  be  so  construed  as  to  make  employees  of  such  corpora  - 
tion  in  the  service  of  such  corporation  fellow  servants  with 
other  employees  of  such  corporation  engaged  in  any  other 
department  or  service  of  such  corporation.  Employees  who 
do  not  come  within  the  provisions  of  this  section  shall  not  be 
considered  fellow  servants."  And  section  6250  provides  : 
No  contract  made  between  the  employer  and  employee  based 
upon  the  contingency  of  the  injury  or  death  of  the  employee 
limiting  the  liability  of  the  employer  under  this  act,  or  fixing 
damages  to  be  recovered,  shall  be  valid  and  binding.''  The 
effect  of  these  statutes  is  to  limit  the  risk  assumed  by  an 
employee  on  account  of  the  acts  or  omissions  of  persons  in 
the  service  of  the  same  employer  to  the  neglect  of  Jthose  who 
are  fellow  servants  within  the  meaning  of  the  statutes,  and  to 
impose  upon  the  master  the  duty  to  protect  him  against  the 
neglect  of  all  other  fellow  employees  in  the  discharge  of 
their  duties,  and  to  render  the  employer  liable  in  damages 
for  injuries  suffered  on  account  of  the  failure  to  discharge 
this  duty. 

The  appellant  was  and  is  subject  to  and  governed  by  these 
statutes,  and  is  liable  to  its  employees  in  tort  for  injuries 
caused  by  the  failure  to  discharge  any  duties  growing  out  of 
them. 

The  appellant  says  that  the  court  erred  in  giving  to  the 
jury  an  instruction  in  words  as  follows  :  **If  you  find  from 
the  evidence  that  it  was  the  duty  of  Bennett  to  inspect  the 
engine  for  the  defective  step,  and  that  by  the       ^   _   ^ 

^  r^  J  Instructions. 

exercise  of  ordinary  care  he  could  have  dis- 
covered the  defect,  and  if  you  find  that  the  step  was  defective, 
and  that  it  was  also  the  duty  of  Johnson  to  inspect  the 
engine  for  such  defect,  and  that  he,  by  the  exercise  of  ordinary 
care  and  observation,  would  have  discovered  the  defect,  and 
that  when  the  plaintiff  was  injured,  if  he  was  injured,  he  and 
said  Johnson  were  not  engaged  in  the  same  department  or 
service  of  the  defendant,  and  were  not  working  together  to  a 
16  (NS)  A&  ER  Cas- 23 


354  MASTKR  AND  SERVANT  Vol  XVI 

(NS) 

Kansas  City,  etc.,  R.  Co.  v,  Becker 

common  purpose,  and  that  negligence  of  said  Johnson,  if  you 
find  that  he  was  negligent,  contributed  to,  or  was  in  part  the 
cause  of,  plaintiff's  injury,  and  that  the  plaintiff  was  not 
injured  by  reason  of  want  of  ordinary  care  for  his  own 
safety,  then  your  verdict  will  be  for  the  plaintiff." 

This  instruction,  it  says,  was  defective  because  it  assumes 
that  the  step  was  defective  at  some  time  prior  to  the  accident 
when  the  engineer  and  Johnson  should  have  made  their  inspec- 
tion, or  when  they  did  in  fact  make  it.  If  this  was  a  defect, 
it  was  cured  by  the  following  instructions  given  at  the 
instance  of  appellant : 

**(l)  Becker,  by  virtue  of  his  employment,  assumed  all  the 
ordinary  and  usual  risks  and  hazards  incident  to  his  employ- 
ment, and  the  railroad  company  was  not  an  insurer  of  the 
perfection  of  the  step  in  question,  or  the  safety  of  Becker, — 
the  railroad  company  being  required  to  exercise  reasonable 
and  ordinary  care  and  diligence,  and  only  such,  in  furnishing 
to  its  employees  reasonably  safe  machinery  and  instrumental- 
ities for  the  operation  of  its  railroad ;  and  it  will  be  presumed, 
in  the  absence  of  anything  to  the  contrary,  that  the  railroad 
company  has  performed  its  duty  in  such  cases,  and  the  bur- 
den of  proving  otherwise  rests  upon  Becker.  And  in  this 
case,  as  Becker  seeks  to  recover  damages  for  injuries  result- 
ing from  alleged  defective  step  furnished  by  the  railroad 
company,  it  not  only  devolves  upon  him  to  prove  such  defect, 
but  it  also  devolves  upon  him  to  show  either  that  the  railroad 
company  had  notice  of  such  defect  complained  of,  or  that  by 
the  exercise  of  reasonable  and  ordinary  care  and  diligence  it 
might  have  obtained  such  notice ;  and  proof  of  a  single  defec- 
tive or  imperfect  operation  of  such  step,  resulting  in  injury, 
is  not  of  itself  suflScient  evidence,  nor  any  evidence,  that  the 
company  had  previous  knowledge  or  notice  of  such  defect. 

*  *  ( 2 )  You  are  further  instructed  that  although  you  may  find 
and  believe  from  the  evidence  that  the  step  in  question  was 
loose,  and  that  it  turned  with  Becker,  and  he  thereby  received 
the  injuries  complained  of ,  still  he  is  not  entitled  to  recover  in 
this  action  unless  he  has  shown  by  a  preponderance  of  the 


Am  A  Eng:  MASTER  AND  SERVANT  355 

R  Cas 

Kansas  City,  etc.,  R.  Co.  v.  Becker 

evidence  (that  is,  a  greater  weight  of  the  evidence)  that  the 
defendant  or  its  servants  who  were  intrusted  with  the  duty  of 
inspection  had  notice  of  the  fact  that  said  step  was  loose 
prior  to  the  time  of  the  injury,  or  that  the  step  was  loose  a 
sufficient  length  of  time  before  the  injury  that  its  condition 
could  have  been  discovered  by  the  defendant  or  its  said 
inspectors  by  the  exercise  of  reasonable  care,  and  could  not 
have  been  discovered  by  Becker  by  exercise  of  the  same  degree 
of  care;  and,  unless  the  plaintiff  has  so  shown,  you  will  find 
for  the  defendant. 

"And  you  are  further  instructed  that  knowledge  on  the  part 
of  witness  Buck  that  the  step  was  loose  at  Thayer  is  not 
knowledge  to  the  defendant  company. 

**(3)  The  presumption  is  that  the  railroad  company  has 
done  its  duty  by  furnishing  safe  and  suitable  appliances  for 
the  i)erformance  of  its  work,  and,  when  this  is  overcome  by 
positive  proof  that  the  appliances  were  defective,  the  plain- 
tiff is  met  by  a  further  presumption  that  the  railroad  company 
had  no  notice  of  the  defect,  and  was  not  negligently  ignorant 
of  it.  It  is  not  sufiicient  to  show  that  the  plaintiff  was 
injured,  and  that  the  injury  resulted  from  a  defect  in  the  step, 
but  he  must  go  further,  and  establish  the  fact  that  the  injury 
happened  because  the  railroad  company  did  not  exercise 
proper  care  in  the  premises,  in  discovering  and  repairing 
said  step/* 

At  the  request  of  the  appellant,  and  with  the  consent  of  the 
appellee,  the  court  instructed  the  jury  that  Bennett,  the  engi- 
neer, and  appellee,  the  fireman,  were  fellow  servants  at  the 
time  the  injury  occurred.  Now,  appellant's  counsel  says  : 
'*If  we  admit  *  *  *  that  Bennett,  the  engineer,  did  not 
inspect  this  step  at  Memphis,  and  did  not  apply  the  usual 
test  to  ascertain  its  condition,  and  that  he  was  negligent,  it 
being  admitted  in  this  case  by  the  record  that  Bennett  and 
the  plaintiff  were  fellow  servants,  then  we  submit  that  there 
is  no  room  for  reasonable  minds  to  differ  on  the  proposition 
that  Bennett's  negligence  was  the  direct  and  promoting  cause 
of  this  injury,  because,  but  for  his  negligence  (admitting  that 
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he  was  negligent,  and  admitting  that  the  step  was  defective 
at  Memphis),  the  injury  could  not  have  happened,  and  his 
negligence,  if  he  was  negligent,  was  not  a  contributing  cause, 
but  was  the  direct,  immediate,  last  moving,  and  approximate 
cause  of  the  accident;"  and  for  this  reason  they  say  that  the 
instruction  objected  to  by  appellant,  as  before  stated,  was 
defective,  and  should  not  have  been  given.  But  this  is  not 
correct.  The  trial  court  told  the  jury,  by  this  instruction, 
that  if  they  found  that  the  step  by  which  the  appellee  was 
injured  was  defective,  that  Johnson  negligently  failed  to  dis- 
cover that  it  was  in  that  condition,  that  his  negligence  con- 
tributed to  the  injury,  and  that  he  was  not  a  fellow  servant 
of  Becker,  to  return  a  verdict  in  favor  of  appellee.  If  such 
findings  were  true,  Johnson's  negligence  was  a  proximate 
cause  of  the  injury;  for  there  is  no  evidence  that  he  fastened 
the  step  when  the  engine  was  at  Thayer,  the  last  time  before 
the  accident  occurred.  He  testified  that  he  did  not.  If  they 
were  loose,  then  they  remained  so  until  they  were  fastened; 
and  the  evidence  shows  that  the  left  step,  which  was  the 
cause  of  the  injury,  was  not  fastened  until  after  the  acci- 
dent. The  only  negligence  of  Johnson  which  could  have 
contributed  to  the  injury  was  his  failure  to  exercise  proper 
care  in  the  inspection  of  the  step,  and,  if  it  contributed,  it 
set  the  trap  which  caught  and  injured  the  appellee.  The 
failure  of  the  engineer  to  fasten  the  step  did  not  render  the 
negligence  of  Johnson  harmless  or  less  effective,  but  left  it 
free  to  work  the  injury  it  was  lying  in  wait  to  inflict.  The 
Feuow  Servant.  ^^i^^Y  was  probably  the  result  of  the  concurring 
wSSfiSSSof        negligence  of  the  two  employees,  and  may  not 

have  occurred  in  the  absence  of  either.  It  is  no 
defense,  however,  for  the  appellant  to  prove  that  the  negli- 
gence of  the  engineer  contributed  to  it.  1  Shear.  &  R.  Neg. 
(5th  Ed.)  p.  292,  §  188,  and  cases  cited.  This  necessarily 
follows  from  the  imposition  of  the  duty  to  inspect  on  both 
employees,  and  the  purpose  it  was  intended  to  serve;  for  it 
was  imposed  upon  both  to  serve  as  a  check  against  the  negli- 
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gence  of  each  of  them,  and  to  protect  appellee  against  conse- 
quent injuries. 

The  appellant  complains  because  the  court  refused  to 
instruct  the  jury  in  the  following  words:  **You  are  in- 
structed that  it  is  a  rule  of  law  that  the  railroad  company  is 
not  liable  to  any  of  its  employees  for  the  negligence  of  a 
fellow  servant;  and  under  the  evidence  in  this  case  you  are 
instructed  that  with  reference  to  the  act  complained  of ,  and 
at  the  time  Becker  was  injured,  he  and  Inspector  Johnson 
were  fellow  servants,  and,  if  you  find  and  believe  from  the 
evidence  that  Becker  was  injured  through  the  negligence  of 
said  Johnson,  then  the  railroad  company  would  not  be  liable 
for  such  negligence  of  said  Johnson.** 

Were  Johnson  and  Becker  fellow  servants?  Under  the 
statutes  of  this  state,  four  conditions  must  concur  to  constitute 
different  employees  of  the  same  railway  company  fellow  ser- 
vants :  First,  they  must  be  engaged  in  common  ^^^^ 
service  of  the  railway  company ;  second,  while 
so  engaged  they  must  be  working  together  to  a  common  pur- 
pose ;  third,  neither  of  them  must  be  intrusted  by  the  railway 
company  with  any  superintendence  or  control  over  their 
fellow  employees;  fourth,  they  mu.stbe  engaged  in  the  same 
department  of  service. 

Did  the  relations  of  Johnson  and  Becker  conform  to  all 
these  conditions?  Johnson  was  an  inspector  and  repairer  of 
all  appellant*s  engines  at  Thayer, — about  50  or  60  in  number, 
— and  Becker  was  a  fireman  on  one  of  them.  Johnson's 
duty  was  to  inspect  the  engines  in  the  roundhouse,  and  make 
such  repairs  as  he  could  in  the  way  of  screwing  up  bolts  and 
nuts,  and  putting  in  springs,  and  other  work.  In  addition 
to  his  duties  on  the  road,  it  was  the  duty  of  Becker,  as  fire- 
man, to  see  that  his  engine  was  provided  with  tools,  and  that 
the  tool  boxes  and  supply  boxes  for  oil  were  kept  locked 
when  the  engine  was  in  the  roundhouse,  and,  before  his 
engine  started  out  on  the  road,  to  see  that  it  was  provided 
with  a  full  tank,  that  there  was  sand  in  the  sand  boxes,  that 
the  ash  pan  was  in  a  clean  condition,  and  that  a  fire  in  the 
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engine  was  prepared  for  the  road,  and  on  and  off  the  road  to 
keep  the  engine  clean  and  the  signal  lamps  in  repair.  His 
chief  duties  were  performed  on  his  engine  while  on  the  road. 
Johnson  was  in  the  mechanical  department,  and  subject  to 
the  authority  of  the  roundhouse  foreman,  and  Becker,  when 
off  the  road  and  at  Thayer,  was  subject  to  the  same  authority, 
and  while  on  the  road  in  the  discharge  of  his  duties  was  in 
the  transportation  department,  and  subject  to  the  authority 
of  the  superintendent  of  the  same ;  but  it  seems  that  the 
roundhouse  foreman  could,  while  he  was  on  his  engine  on 
the  road,  discharge  him  for  neglect  of  duty,  or  order  him  to 
leave  his  engine  for  the  purpose  of  discharging  a  duty  at 
some  other  place.  Until  he  exercised  this  authority,  however, 
Becker,  while  on  the  road,  was  in  the  transportation  depart- 
ment, and  subject  to  the  authority  of  those  in  control  of  that 
department.  When  Becker  was  at  Thayer,  his  and  John- 
son's duties  were  different,  and  were  not  such  as  to  associate 
and  bring  them  together  in  their  work,  except  casually  when 
they  might  work  on  Becker's  engine  at  the  same  time,  Becker 
cleaning  and  Johnson  inspecting  or  repairing.  They  could 
not  be  said  to  have  been  working  together,  except  when  and 
so  long  as  they  were  so  actually  engaged.  Their  working 
together  was  not  sufficient  to  constitute  them  associates  in 
labor  any  longer  than  it  continued,  no  more  than  the  casual 
meeting  of  individuals  for  short  periods  of  time  could  consti- 
tute them  associates.  As  they  were  not  working  together  in 
the  same  department  at  the  time  the  accident  occurred,  it  fol- 
lows that  they  were  not  fellow  servants  at  the  time  when 
Becker  was  injured,  and  that  the  instructions  asked  for  by 
the  appellant  to  the  contrary  effect  was  properly  refused. 

We  think  that  the  evidence  was  sufficient  to  sustain  the 
verdict  of  the  jury  in  this  court. 

Judgment  affirmed. 

BuNN,  C.  J.,  did  not  participate. 
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{Supreme  Court  of  Rhode  Island,  Oct,  20,  i8gg,) 

Whether  Employee  Riding  from  Work  is  a  Passenger.* — A  railroad 
employee  is  not  a  passenger  while  availing  himself  of  the  privilege 
accorded  to  him  by  the  railroad  of  riding  gratuitously  on  its  train 
to  his  home  after  his  day's  work  has  been  performed. 

Detnurret  to  declaration  sustained, 

John  W.  Hoj^^an,  for -plsLintiii, 
David  S,  Baker ^  for  defendant. 

Matteson,  C.  J.  The  plaintiff  sues  to  recover  damag^es 
for  the  loss  of  life  of  her  husband,  who  was  killed  on  the 
defendant's  road,  in  Providence,  November  28,  1898.  The 
declaration  alleges  that  the  deceased  on  the  date  named  had 
been  in  the  employ  of  defendant,  his  work  being  the  removal 
of  snow  from  the  tracks  and  roadbed  of  the  company ;  that, 
having  completed  his  work  for  the  day,  he  was  invited,  with 
other  shovelers,  to  ride  upon  a  certain  car  belonging  to  the 
defendant,  from  the  point  where  they  had  finished  their  labor 
to  another  point,  a  mile  or  two  distant,  and  adjacent  to  the 
place  of  abode  of  the  deceased ;  that  he  accepted  the  invita- 
tion, and  boarded  the  car,  to  be  carried  over  this  distance. 
The  breach  of  duty  alleged  is  that  the  train  was  carelessly 
managed  and  controlled,  and,  while  moving  forward,  was 
suddenly,  without  notice  or  warning,  stopped,  and  started 
backward  with  a  jolt  or  jerk,  whereby  the  deceased  was 
thrown  under  the  wheels  of  the  flat  car  on  which  he  was 
riding,  and  received  the  injuries  resulting  in  his  death.  The 
defendant  has  demurred  to  the  declaration,  and  contends,  in 
support  of  the  demurrer,  that  the  case  shows  that  the  deceased 
received  his  injuries  by  the  negligence  of  a  fellow  .servant. 

♦See  note,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  689. 
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The  plaintiff,  on  the  other  hand,  contends  that  under  the  facts 
set  up  in  the  declaration  the  deceased  was  a  passenger  at  the 
time  of  the  accident,  and  not  an  employee,  and  hence  that  the 
fellow -servant  doctrine  has  no  application.  She  ar^es  that 
the  relation  of  carrier  and  passenger  was  established  between 
her  intestate  and  the  defendant  by  the  invitation  extended  to 
him,  when  his  day's  work  was  done,  to  ride  on  the  train  to  a 
place  near  his  home,  and  that,  the  intestate's  work  being  done , 
he  was  not  to  be  considered,  at  the  time  he  received  his 
injuries,  as  in  the  service  of  the  defendant.  The  declaration 
does  not  aver  that  the  deceased  paid  anything  for  his  trans- 
portation, nor  that  any  deduction  was  to  be  made  by  the 
defendant  from  his  wages  on  that  account,  or  that  he  was 
paid  a  less  sum  by  reason  of  his  transportation  than  he  would 
otherwise  have  been  paid.  The  plaintiff  does  not  claim  that 
any  such  fact  existed,  but  argues  that  it  was  a  case  of  gratui- 
tous carriage,  and  insists  that  the  deceased  was  none  the  less 
a  passenger  because  he  wa&  carried  gratuitously.  We  do 
not  think,  however,  that  the  facts  set  up  in  the  declaration 
are  sufl&cient  to  warrant  the  inference  that  the  deceased  was  a 
passenger.  The  carrying  of  the  deceased,  after  his  day's 
work  was  done,  to  a  point  near  his  home,  is,  we  think,  to  be 
regarded,  not  as  creating  the  relation  of  a  passenger,  but 
rather  as  a  privilege  incidental  to  his  contract  of  service, 
granted  to  him  by  the  defendant,  of  which  he  availed  himself, 
to  facilitate  his  return  to  his  home,  and  that  it  was  a  privilege 
accorded  to  him  merely  by  reason  of  his  contract  of  service. 
Gillshannon  v.  Railroad  Corp.,  10  Am.  &  Eng.  R.  Cas.  228, 
10  Cush.  228;  Seaver  v.  Railroad  Corp.,  14  Am.  &  Eng.  R. 
Cas.  465,  14  Gray,  466;  Oilman  v.  Railroad  Corp.,  10  Am. 
&  Eng.  R.  Cas.  233,  10  Allen,  233;  O'Brien  v.  Railroad 
Co.,  138  Mass.  387.  See,  also,  McOrath  v.  Railroad  Co.,  15 
R.  I.  95,  97,  18  Am.  &  Eng.  R.  Cas.  357,  22  Atl.  927. 
The  cases  cited  by  the  plaintiff  are  cases  of  passengers  carried 
gratuitously,  and  not  cases  of  employees  so  carried.  Demur- 
rer sustained,  and  case  remitted  to  the  common  pleas  division 
for  further  proceedings. 
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Casey 

V, 

Grand  Trunk  Ry.  Co. 

\Supreme  Court  of  New  Hampshire^  July  27^  1S94A 

Injury  to  Employee  While  Shoveling  Coal— Assumption  of  Risk.* — 
Plaintiff,  defendant's  employee,  while  shoveling  coal  from  defend- 
ants coal  bank  at  night,  was  injured  by  a  frozen  crust  of  coal  and 
snow  falling  from  the  top  of  the  bank.  He  knew,  before  under- 
taking the  work,  that  the  bank  was  uncovered,  that  such  crusts 
were  liable  to  form  upon  it,  that  the  yard  was  unlighted,  and  all 
other  circumstances  tending  to  make  the  work  hazardous.  Held, 
that  he  had  assumed  the  risk. 

Exceptions  by  defendant  from  Coos  county.  Motion  for 
nonsuit  granted, 

Twiichell  &  Libhy  and  Ladd  &  Fletcher y  for  plaintiff. 
Robert  N,  Chamberlin  and  Alfred  R,  EvanSy  for  defendant. 

Smith,  J.  The  negligence  alleged  was  that  the  coal  yard 
where  the  plaintiff  was  injured  was  not  covered;  that  an 
insufficient  number  of  hands  was  employed ;  that  the  place 
was  not  properly  lighted;  and  that  the  day  gang  did  not 
break  down  the  crust  on  the  coal  bank  for  the  night  gang,  as 
was  the  rule  or  practice.  The  plaintiff  had  been  for  eight 
years  in  the  defendant's  service  in  the  same  capacity  as  when 
injured.  He  knew  the  yard  was  uncovered,  the  number  of 
hands  in  the  day  and  night  gangs,  the  kind  of  light  furnished, 
the  way  the  crust  formed  in  the  coal  bank  and  fell  or  slid 
down,  and  was  thoroughly  familiar  with  all  the  surrounding 
circumstances.  On  these  facts  it  would  seem  that  the 
motion  for  a  nonsuit  should  have  been  granted.  The  plain- 
tiff was  fully  acquainted  with  the  situation,  and  the  danger 

•See  generally  extensive  notCy  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  484 
et  seq. 
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of  his  service ;  and  the  risk  of  injury  from  the  falling  away 
of  the  frozen  crust  of  coal  was  assumed  by  him  when  he 
entered,  or  decided  to  remain  in,  the  service  of  the  defendant. 
It  was  implied  in  his  contract  that  he  assumed  all  apparent 
risks,  as  well  as  those  ordinarily  incident  to  the  service,  and 
that  he  would  bear  the  special  perils  which  he  knew  actually 
to  exist  in  his  particular  employment.  Fifield  v.  Railroad 
Co.,  42  N.  H.  225,  240;  Foss  v.  Baker,  62  N.  H.  247 ;  Han- 
ley  z/.  Railway  Co.,  Id,  274;  Nash  v.  Steel  Co.,  Id.  406; 
State  V.  Railway  Co.,  65  N.  H.  663,  23  Atl.  525 ;  Bancroft  v. 
Railroad  Co.,  67  N.  H.  466,  30  Atl.  409.  This  principle  is 
so  well  settled  that  discussion  of  the  foregoing  authorities  is 
unnecessary.  If  there  can  be  any  doubt  that  the  plaintiff's 
injury  resulted  from  dangers  which  he  knew  to  exist  in  his 
employment,  it  arises  from  the  language  of  the  reserved  case 
that  the  plaintiff  claimed  the  practice  or  rule  was  for  the  day 
gang  to  break  down  the  crust  on  the  coal  bank,  and  that  he 
claimed  he  relied  on  this  practice  on  the  night  of  the  accident. 
The  doubt,  however,  disappears  when  the  evidence  is  exam- 
ined. The  plaintiff  had  worked  at  the  Gorham  yard  eight 
years,  four  in  the  day  gang  and  four  in  the  night  gang,  and 
was  thoroughly  familiar  with  all  the  surroundings.  He  was 
aware  that  the  yard  was  uncovered.  He  could  perceive 
whether  it  was  sufficiently  lighted  or  otherwise,  and  he  was 
familiar  with  the  number  of  hands  employed.  His  testimony 
shows  that  he  knew  the  pile  of  coal  was  kept  shoveled  as 
nearly  perpendicular  as  possible  to  avoid  the  necessity  of 
removing  snow,  saw  this  to  be  the  condition  of  the  pile  on 
the  night  of  the  accident,  and  was  aware  of  the  danger  from 
the  crust  breaking  off  when  undermined  by  the  shoveling 
beneath  it.  The  conclusion  is  inevitable  that,  the  danger 
being  apparent  and  known  to  the  plaintiff,  the  risk  was 
assumed  by  him.  Motion  for  nonsuit  granted. 
Wallace,  J.,  did  not  sit.     The  others  concurred. 
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Port  Blakely  Mill  Co. 

V. 

Garrett  et  aL 

[Citcuit  Court  of  Appeals  ^  Ninth  Circuity  Oct,  ^,  i8gg,) 

Injury  to  Brakeman  on  Lumber  Car — Defective  Side  Stakes— Non- 
Assignable  Duties.* — Defendant's  brakeman  was  thrown  from  a 
lumber  car,  on  which  he  was  riding-  in  the  discharge  of  his  duties, 
and  killed.  The.  accident  was  caused  by  defective  side  stakes, 
which  had  been  selected  from  defendant's  lumber  yard  by  its  car 
loader,  the  brakeman 's  fellow  servant.  Held^  that  the  defendant 
railroad  was  liable  for  the  death,  as  its  duty  to  decedent  to  furnish 
a  lumber  car  in  a  safe  condition  for  service  could  not  be  delegated 
so  as  to  relieve  it  from  liability. 

Error  by  defendants  to  the  circuit  court  of  the  United 
States  for  the  Northern  division  of  the  District  of  Washington. 
Affirmed, 

This  was  an  action  brought  b3'^  the  widow  and  two  minor 
children  of  Hugh  Garrett  against  the  Port  Blakely  Mill  Com- 
pany, under  the  Code  of  Procedure  of  the  state  of  Washington, 
to  recover  damages  for  the  death  of  the  said  Hugh  Garrett. 
The  decedent,  just  prior  to  his  death,  was  employed  by  the 
Port  Blakely  Mill  Company,  plaintiff  in  error,  as  a  brakeman 
on  its  line  of  railroad  in  Mason  county,  in  the  state  of  Wash- 
ington. This  railroad  extended  from  tide  water,  at  or  near  a 
place  known  as  Kamilchie,  into  the  forest,  for  a  distance  of 
about  38  miles,  and  was  principally  used  for  the  purpose  of 
transporting  saw  logs  from  the  forest  to  tide  water.  There 
were  operated  on  this  road  the  ordinary  locomotives,  logging 
trucks,  and  fiat  cars,  the  latter  being  30  feet  in  length  and  7 
feet  and  8  inches  in  width,  and  used  for  various  purposes,  not 
infrequently  for  hauling  lumber  from  tide  water  to   points 

•See  notCy  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  791  el  seq. 
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along  the  road.  Iron  sockets  were  fastened  to  the  sides  of 
these  flat  cars,  into  which  stakes  were  placed,  when  hauling 
lumber,  to  retain  the  lumber  in  its  place  on  the  car.  The 
plaintiff  in  error  employed  one  Johnson  as  a  car  loader,  who. 
at  the  time  of  such  loading,  selected  from  the  lumber  yard  of 
the  plaintiff  in  error  the  material  out  of  which  to  make  the 
stakes  for  the  sockets  on  the  sides  of  the  car.  On  the  21st 
day  of  July,  1897,  a  train  was  made  up  at  the  tide-water 
terminus  of  the  road,  composed  of  a  locomotive,  18  empty 
logging  trucks,  and  1  flat  car  loaded  with  lumber;  the  flat  car 
being  placed  directly  behind  the  locomotive  and  ahead  of  the 
logging  trucks.  The  lumber  was  loaded  on  the  car  by  John- 
son, assisted  by  his  three  sons.  The  train  was  operated  by 
a  conductor,  engineer,  fireman,  the  said  Hugh  Garrett,  and 
three  other  brakemen.  While  the  train  was  running  around 
a  left-hand  curve,  certain  of  the  stakes  on  the  right-hand  side 
of  the  car  broke,  and  lumber  was  thrown  from  the  flat  car  to 
the  ground,  and  under  the  wheels  of  the  train,  causing  the 
logging  trucks  following  to  be  derailed.  As  a  restllt,  the  said 
Hugh  Garrett  was  thrown  from  the  car  on  which  he  was 
working  as  a  brakeman,  and  killed. 

Evidence  was  introduced  tending  to  prove  that  some  of  the 
stakes  selected  by  Johnson  were  defective,  and  also  that 
Johnson  had  not  used  a  sufficient  number  of  stakes  to  insure 
the  safety  of  the  load.  There  was  expert  testimony  to  the 
effect  that  stakes  of  the  size  and  number  used  would  be  suffi- 
cient to  support  the  amount  of  lumber  hauled  on  that  day, 
providing  the  stakes  were  made  from  sound,  strong  timber; 
and  also  testimony  that  the  stakes  which  broke  were  not 
sound  and  strong,  but  defective  and  insufficient.  The  car 
loader  testifies  that  he  made  the  stakes  from  the  material 
designated  by  the  plaintiff  in  error.  It  was  claimed,  upon  the 
evidence,  that  the  plaintiff  in  error  was  negligent  in  its  duty 
to  the  deceased,  in  providing  unsound,  unsafe,  and  insufficient 
stakes  for  said  lumber  car.  The  defense  was  urged  that  the 
injury,  and  consequent  death,  of  the  said  Hugh  Garrett,  was 
caused  by  the  negligence,  imprudence,  and  want  of  care  of  his 
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fellow  servants  and  co-employees.     As  against  this  defense, 
itvT^as  contended,  in  support  of  the  cause  of  action,  that  side 
stakes  were  customarily  used  by  x>ersons  of  ordinary  caution 
and  prudence  in  running  loaded  lumber  cars  such  as  the  one 
operated  by  the  railroad  in  this  case ;  that  such  stakes,  of  the 
proper  character  and  in  the  requisite  number,  were  a  part  of 
the  necessary  and  usual  equipment  of  a  lumber  car,  to  provide 
which  the  law  required  that  the  persons  operating  the  railroad 
should  make  suitable  provision  and  exercise  reasonable  care ; 
and  that  this  duty  cast  upon  the  management  of  the  road 
could  not  be  delegated  to  any  one,  so  as  to  relieve  the  railroad' 
company  from  liability  for  negligence  in  failing  to  provide 
such   proper    and   necessary    stakes,    where   injury  to    an 
employee  was  caused  by  si^h   failure.     The  cause  was  tried 
before  the  court  and  a  jury,  and  resulted  in  a  verdict  award- 
ing damages  to  the  plaintiffs  (defendants  in  error)  in  the  sum 
of  $5,000.     Motion  for  a  new  trial  was  denied,  and  the  cause 
is  now  before  this  court  upon  a  writ  of  error. 

Preston,  Carr  &  Gtlman,  for  plaintiff  in  error. 
Lindsay y  King  &  Turner ,  for  defendants  in  error. 

Before  Gilbert,  Ross,  and  Morrow,  Circuit  Judges. 

Morrow,  Circuit  Judge,  after  stating  the  facts,  delivered 
the  opinion  of  the  court. 

The  assignments  of  error,  eight  in  number,  relate  to 
instructions  given  to  the  jury  to  which  exceptions  were  taken 
by  the  plaintiff  in  error,  and  instructions  to  the  jury  requested 
by  the  plaintiff  in  error  which  the  court  refused  to  give. 
These  several  assignments  of  error  involve  but  a  single  ques- 
tion, which  is  sufficiently  contained  in  the  following  instruc- 
tion, that  the  court  gave  to  the  jury,  and  which  plaintiff  in 
error  contends  was  erroneous : 

**It  was  the  duty  of  the  defendant  in  this  case  to  inspect 
all  the  cars  in  that  train,  including  this  car  upon  which  the 
lumber  was  loaded,  and  see,  before  it  went  out  upon  a  run, 
that  they  were  in  safe  condition  for  operation.     And,  when  I 
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speak  of  the  car  upon  which  the  lumber  was  loaded,  it  is  to 
be  understood  as  including,  not  only  the  platform  itself,  and 
the  trucks  and  running  gear,  but  the  side  stakes  which  were 
required  to  hold  the  lumber  in  place,  and  keep  it  from  shak- 
ing off  or  being  toppled  off.  That  obligation  is  one  which 
the  defendant  company  owed  to  all  of  its  employees,  including 
Hugh  Garrett,  and  it  cannot  be  relieved  from  responsibility 
and  liability  by  showing  that,  if  there  was  anything  wrong 
about  that  car,  it  was  negligence  of  a  co -employee  of  Hugh 
Garrett.  In  the  matter  of  seeing  that  the  car  was  fit  for  ser- 
vice— ^that  is,  in  the  matter  of  exercising  reasonable  care  and 
prudence  to  have  it  in  fit  condition  for  safe  operation — is  a 
duty  which  the  employer  owed;  and  no  matter  who  the 
employee  was,  charged  by  the  defendant  with  that  particular 
duty,  any  neglect  in  that  regard  would  be  a  breach  of  duty 
by  the  defendant  company  which  would  create  a  liability,  if 
in  consequence  of  neglect  in  that  particular  an  injury 
resulted.'' 

It  is  a  well-established  rule,  in  the  doctrine 'of  master  and 
servant,  that  it  is  the  duty  of  the  master  to  provide  a  reason- 
ably safe  place  for  the  servant  to  work  in,  and  to  furnish 
reasonably  safe  and  adequate  appliances  or  instrumentalities 
for  the  servant's  use.  Under  this  rule,  it  became  the  duty  of 
those  charged  with  the  management  of  the  railroad  to  fit  or 
prepare  the  lumber  car  for  the  use  to  which  it  was  assigned. 
But  it  is  urged  by  plaintiff  in  error  that  its  duty  in  this 
respect  was  fulfilled  in  the  supplying  of  proper  material  for 
the  stakes  in  question,  and  that  the  preparation  of  the  stakes 
and  fitting  them  to  the  car  was  a  part  of  the  work  the  car 
loader  was  employed  to  i)erform;  that,  as  the  car  loader  was 
admittedly  a  fellow  servant  of  the  deceased,  any  accident  or 
loss  resulting  from  the  negligence  of  the  car  loader  could  not 
be  attributed  to  the  plaintiff  in  error.  The  objection  to  this 
interpretation  of  the  rule  is  that  it  limits  the  duty  of  the 
master  to  the  mere  act  of  furnishing  suitable  material  for  the 
construction  of  a  safe  place  and  the  supply  of  adequate 
appliances, — an  interpretation  applicable  to  the   relation  of 
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employer  and  employee  in  the  erection  of  temporary  scaffold- 
ing and  structures  of  that  character  in  the  building  of  houses, 
the  opening  of  mines,  or  the  grading  of  railroads,  but  inap- 
plicable to  the  relation  of  master  and  servant  in  the  operation 
of  a  railroad,  where  the  suitable  equipment  of  a  car  for  a 
particular  service  is  necessarily  the  duty  of  the  master.  If 
the  act  from  which  an  injury  arises  is  one  pertaining  to  the 
duty  which,  under  the  law,  the  master  owes  to  his  servants, 
he  is  responsible  to  them  for  the  manner  of  its  performance, 
and  is  not  excused  from  liability  to  an  employee  for  an  injury 
caused  by  the  negligence  of  a  fellow  servant  unless  he  him- 
self has  done  his  full  duty.  Hough  v.  Railway  Co.,  100  U. 
S.  213,  218;  Railroad  Co.  v.  Herbert,  116  U.  S.  642,  6  Sup. 
Ct.  590;  Railroad  Co.  v.  Baugh,  149  U.  S.  368,  386,  13  Sup. 
Ct.  914;  Railway  Co.  v.  Daniels,  152  U.  S.  684,  689,  14 
Sup.  Ct.  756. 

In  the  case  of  Railroad  Co.  v,  Baugh,  supra^  after  a  careful 
review  of  the  cases  bearing  upon  this  question,  the  supreme 
court  explained  the  rule  in  the  following  language : 

"A  master  employing  a  servant  impliedly  engaged  with 
him  that  the  place  in  which  he  is  to  work,  and  the  tools  or 
machinery  with  which  he  is  to  work,  or  by  which  he  is  to  be 
surrounded,  shall  be  reasonably  safe.  It  is  the  master  who 
is  to  provide  the  place  and  the  tools  and  the  machinery,  and 
when  he  employs  one  to  enter  into  his  service  he  impliedly 
says  to  him  that  there  is  no  other  danger  in  the  place,  the 
tools,  and  the  machinery  than  such  as  is  obvious  and  neces- 
sary. Of  course,  some  places  of  work  and  some  kinds  of 
machinery  are  more  dangerous  than  others ;  but  that  is  some- 
thing which  inheres  in  the  thing  itself,  which  is  a  matter  of 
necessity,  and  cannot  be  obviated.  But,  within  such  limits, 
the  master  who  provides  the  place,  the  tools,  and  the 
machinery  owes  a  positive  duty  to  his  employee  in  respect 
thereto.  That  positive  duty  does  not  go  to  the  extent  of  a 
guaranty  of  safety,  but  it  does  require  that  reasonable  pre- 
cautions be  taken  to  secure  safety,  and  it  matters  not  to  the 
employee  by  whom  that  safety  is  secured,  or  the  reasonable 


368  MASTER  AND  SERVANT  ^^}  ^7' 

(ITS) 

Port  Blakely  Mill  Co.  v,  Garrett 

precautions  therefor  taken.  He  has  a  right  to  look  to  the 
master  for  the  discharge  of  that  duty,  and  if  the  master, 
instead  of  discharging  it  himself,  sees  fit  to  have  it  attended 
to  by  others,  that  does  not  change  the  measure  of  obligation 
to  the  employee,  of  the  latter's  right  to  insist  that  reasonable 
precaution  shall  be  taken  to  secure  safety  in  these  respects. 
Therefore  it  will  be  seen  that  the  question  turns  rather  on  the 
character  of  the  act  than  on  the  relations  of  the  employees  to 
each  other.  If  the  act  is  one  done  in  the  discharge  of  some 
positive  duty  of  the  master  to  the  servant,  then  negligence  in 
the  act  is  the  negligence  of  the  master;  but,  if  it  be  not  one  in 
the  discharge  of  such  positive  duty,  then  there  should  be 
some  personal  wrong  on  the  part  of  the  employer  before  he 
is  held  liable  therefor.'* 

In  Railroad  Co.  v.  Peterson,  162  U.  S.  353,  16  Sup.  Cl. 
843,  the  same  court,  in  speaking  of  the  duty  of  the  master  to 
provide  reasonably  safe  tools,  appliances,  etc.,  for  the  accom- 
plishment of  the  work  to  be  done,  said  : 

**If,  instead  of  personally  performing  these  obligations, 
the  master  engages  another  to  do  them  for  him,  he  is  liable 
for  the  neglect  of  that  other;  which,  in  such  case,  is  not  the 
neglect  of  a  fellow  servant,  no  matter  what  his  position  as  to 
other  matters,  but  is  the  neglect  of  the  master  to  do  those 
things  which  it  is  the  duty  of  the  master  to  i)erform  as  such." 

Applying  the  principles  of  these  decisions  to  the  facts  in 
the  case  before  us,  the  conclusion  follows  that  it  was  the  duty 
of  the  plaintiff  in  error  to  see  that  the  lumber  car  was  in  safe 
condition  for  operation  before  it  was  put  into  service  on  the 
day  of  the  accident,  and  the  delegation  of  this  duty  to  a  fellow 
servant  of  the  deceased  did  not  relieve  the  master  from  liabil- 
ity. This  duty  required  that  there  should  be  provided  a 
lumber  car  in  safe  condition  for  service,  including  side  stakes 
of  proper  material  and  sufficient  number.  The  car  was  not 
completely  equipped  for  the  safe  transportation  of  lumber 
without  them.  They  take  the  place  of  permanent  sides  or 
restraining  appliances,  and  are  only  made  detachable  to  allow 
the  car  to  be  used  for  other  purposes.     This  very  point  was 
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in  issue  in  the  case  of  Railroad  Co.  v.  La  Rue,  27  C.  C.  A. 
363,  81  Fed.  148,  where  the  court  held  that,  **in  the  case  of  a 
low-sided  gondola  car  employed  in  the  transportation  of 
lumber,  side  standards  to  keep  the  load  in  place,  whether 
such  standards  are  for  constant  use,  and  permanently  attached 
to  the  car  by  chains,  or  are  unattached  and  intended  for  use 
on  a  single  occasion,  are  appliances  necessary  for  the  proper 
equipment  of  the  car,  and  as  essential  to  the  safe  transporta- 
tion of  the  load  as  is  a  proper  car  body.  These  side  standards , 
to  all  intents  and  purposes,  are  part  of  the  car,'* — citing,  to 
the  same  effect,  Bushby  v.  Railroad  Co.,  107  N.  Y.  374,  14 
N.  E.  407-  We  discover  no  error  in  the  instructions  or  in 
the  rulings  of  the  court  below.  The  judgment  is  therefore 
affirmed. 


Adams  ei  al, 

V, 

Southern  Ry.  Co. 

{Supreme  Court  of  North  Carolina,  Dec.  22,  iSgg.) 

Authority  of  Conductor  to  Employ  Physicians.*— A  railroad  con- 
dnctor,  without  express  authority,  cannot  render  the  company 
liable  for  medical  services  for  persons  injured  through  the  derail- 
ment of  the  train  while  stealing  a  ride. 

Appeal  by  defendant  from  Gaston  county  superior  court. 
/Reversed. 

G.  F,  Bason,  for  appellant. 
A,  G.  Mangum,  for  appellees. 

Faircloth,  C.  J.  This  action  is  to  recover  for  professional 
services.  On  August  20,  1898,  the  defendant's  freight  train 
ran  into  a  washout  on  the  road  about  2:30  o'clock  a.  m.  A 
few  cars  passed  over  the  washout,  but  seven  cars  in  the 
middle  of  the  train  went  down,  on  which  were  some  tres- 

*See  notes  at  end  of  case. 
16  (N  s)  A  &  E  R  Cas— 24 
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passers, — men  stealing  a  ride.     The  occurrence  was  a  quarter 
of  a  mile  from  Gastonia,  a  station  on  the  defendant's  road. 
On  the   arrival  at   the  station   the  conductor   and  engineer 
engaged  the  plaintiff's  services  to  treat  the  injuries  of  some 
of  the  trespassers.     At  9  o'clock  a.  m.,  after  the   services 
were   rendered,  the   station  agent,  in  response  to  an  inquiry 
received  from  the  superintendent  from  the  defendant's  road 
at  Charlotte,  N.  C,  20  miles  away,  received  the  following: 
** Surgeons  should  understand  we  will  not  bear  any  expense 
in  connection  with  injured  tramps.     [Signed]     Rider,  Super- 
intendent."     This  is  not   a  question  of    negligence  on  the 
part  of  the  defendant  in  causing  the  injury,  but  a  question  of 
the  conductor's   authority   to  employ   the    plaintiffs  at  the 
defendant's  expense,    under   the  circumstances.     Therefore 
Pierce  v.  Railroad  Co.,  124  N.  C.  83,  32  S.  E.  399,  44  L.  R. 
A.  316,  is  not  in  point.     The  conductor  has  no  authority  to 
make  contracts  binding  on  his  employer,  outside  of  the  scope 
of  his  employment,  unless  express  authority  is  given  or  nec- 
essarily  implied   from  his   employment.      There   are   some 
emergency  instances  in  which  the  conductor  may  engage  a 
physician  to  nurse  the  defendant's  servants  or  passengers, 
when  injured,  but  as  to  trespassers  on  the  defendant's  road 
no  such  authority  is  found  to  exist.     The  subject  is  consid- 
ered at  length,  and  numerous  authorities  cited,  in  6  Rap. 
Dig.  p.  392,  §  3,  and  in  Hanscom  v.  Railway  Co.  (Minn.)  54 
N.  W.  944,  54  Am.  &  Eng.  R.  Cas.  226,  20  L.   R.  A.  695. 
notes.     These  cases  hold  against  the  right  of  the  plaintiffs 
to  recover  in  this  case.     Nothing  in  the  record  discloses  the 
conductor's  authority  to  bind  his  employer,  upon  the  facts 
agreed,  and  presented  to  this  court.     Judgment  reversed. 


NOTES. 


Authority  of  Railway  OfTicers  and  Employees  to  Bind  the  Company 
by  Contracts  for  Medical  Services,— Generally,— It  is  the  duty  of 
railroad  companies  to  have  some  officer  or  agent  at  aU  times  compe- 
tent  to   exercise  a  discretionary  authority  in    such   cases,  and  on 
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g^rounds  of  public  policy  they  should  not  be  suffered  to  do  otherwise. 
But  it  is  a  fact,  to  which  the  court  will  not  close  its  eyes,  that  in 
emerg^encies  every  person  connected  with  the  road  can  open  commu- 
nication with  the  superintendent  and  officers  in  less  time  than  it 
has  taken  us  to  write  this  sentence.  Having  officers  charged  with 
the  duty  of  seeing  to  it  that  the  necessary  attention  is  rendered  to 
the  injured  in  case  of  accident,  the  court  will  not  infer  that  any  and 
every  employee  has  authority  to  bind  the  company  by  employing 
physicians  and  surgeons  whenever  they  please  or  think  it  proper  to 
do  so.  Houston  &  T.  C.  R.  Co.  v.  Watkins,  1  Tex.  App.  (Civ.  Cas.) 
147. 

Evidence  that  an  agent  of  a  street  railway  company  was  author- 
ized by  it  generally  to  see  that  injured  persons  were  taken  where 
medical  aid  could  be  given,  construed  as  justifying  the  conclusion 
that  the  agent  was  authorized  to  employ  medical  aid  in  such  cases. 
Hanscom  v,  Minneapolis  St.  R.  Co.,  54  Am.  &  Eng.  K.  Cas.  226,  53 
Minn.  119,  54  N.  W.  Rep.  944. 

The  authority  of  railway  employees  to  contra::t  on  behalf  of  the 
company  for  medical  attendance  to  injured  passengers  may  be 
inferred  from  the  conduct  of  directors  on  former  occasions  in  recog- 
nizing similar  contracts,  or  from  evidence  that  such  powers  are 
usually  exercised  by  similar  agents.  Cox  v.  Midland  Counties  R. 
Co.,  3  Ex.  268,  13  Jur.  65,  18  L.  J.  Ex.  65. 

Engine  drivers,  station  guards,  and  traffic  superintendents  do  not 
have  implied  authority  to  make  contracts  on  behalf  of  the  railway 
company  for  medical  attendance  to  injured  passengers.  Cox  V' 
Midland  Counties  R.  Co.,  3  Ex.  268,  13  Jur.  65,  18  L.  J.  Ex.  65. 

Primarily,  where  a  physician  attends  upon  persons  injured  in  a 
railway  accident,  the  liability  of  the  railroad  company  for  such 
services,  must  depend  upon  the  contract.  Ellis  v.  Central  Pac.  R. 
Co.,  5  Nev.  255.  The  physician^s  services  must  have  been  rendered 
upon  the  credit  of  the  company.  Thus,  where  a  person  was  injured, 
and  a  physician  having  been  called  in,  the  agent  of  the  company 
during  the  treatment  requested  the  physician  to  continue  the  treat- 
ment, and  promised  on  the  company's  behalf  to  pay  the  bill,  it  was 
held  that  the  company  was  nevertheless  not  liable  unless  the  jury 
believed  that  the  services  were  rendered  on  the  company's  credit- 
Northern  Central  R.  Co.  v.  Prentiss,  11  Md.  119. 

Superintendent. — By  the  weight  of  authority  it  is  held  that  the 
general  superintendent  of  a  railway  company  may,  in  the  exercise 
of  his  powers  as  such,  bind  the  company  for  the  payment  of  ex- 
penses, for  nursing  and  medical  attendance  necessary  to  cure  an 
injured  employee.  Toledo,  W.  &  W.  R.  Co.  v.  Rodrigues,  47  111.  188 ; 
Toledo,  W.  &  W.  R.  Co.  v.  Prince,  50   111.   26  ;  Indianapolis  &  St.  L. 
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R.  Co.  V.  Morris,  67  111.  295  ;  Cairo  &  St.  L.  R.  Co.  v.  Mahoney,  82 
111.  73. 

The  assistant  saperintendeot  of  a  railroad  who  has  general  au- 
thority over  the  road  has  authority  to  employ  nurses  for  an  injured 
employee.  Bigham  v,  Chicago,  M.  A  St.  P.  R.  Co.,  79  Iowa  534,  44 
N.  W.  Rep.  805. 

It  is  fair  to  infer  that  a  superintendent  of  a  corporation  who,  act- 
ing* within  the  scope  of  his  general  authority  as  shown  by  his 
previous  acts,  ratified  by  the  corporation,  directs  a  physician  to 
attend  a  person  injured  by  the  company's  machinery  acts  as  the 
agent  of  the  corporation,  and  not  on  his  own  behalf.  McCarthy  v. 
Missouri  R.  Co.,  15  Mo.  App.  385. 

Thus  where  a  laborer  on  a  railroad  is  injured  while  in  the  service 
of  the  railroad  company,  a  telegram  from  the  general  superintend- 
ent directing  one  of  his  subordinates  to  employ  a  physician  and  do 
all  he  can  to  save  the  injured  limb  and  make  the  sufferer  comfort- 
able, is  authority  for  a  contract  binding  the  company  to  pay  for 
the  board  and  care  of  the  injured  party  while  recovering  from  the 
injury.  Atchison  A  Nebraska  R.  Co.  v.  Reecher,  24  Kan.  228,  1  Am. 
&  Eng.  R.  Cas.  343. 

In  the  case  of  Marquette  A  O.  R.  Co.  v.  Taft,  28  Mich.  289, 
however,  a  laborer  in  the  service  of  the  company  was  struck  and  in- 
jured by  one  of  its  trains,  and  the  yardmaster  and  the  superintend- 
ent employed  a  surgeon,  and  the  court  divided  on  the  question  o 
the  company's  liability.  Graves  and  Campbei^t^  JJ.,  denying  ii!» 
liability,  and  Cooi^Ev,  J.,  and  Christiancy,  C.  J.,  affirming  that  it 
was  liable  to  the  surgeon.  The  case  of  Brown  v,  Missouri,  K.  A  T. 
R.  Co.,  67  Mo.  122,  was  an  action  for  drugs  to  a  woman  who  had  been 
hurt  by  one  of  the  company*s  trains.  They  were  furnished  upon 
orders  given  by  a  division  superintendent.  The  court  said :  "No 
proof  was  offered  as  to  the  duties  of  such  officer,  and  the  courts  can- 
not take  judicial  notice  of  them."  For  want  of  such  proof  the  judg- 
ment was  reversed.  In  Union  Pac.  R.  Co.  v.  Beatty,  35  Kan.  265,  26 
Am.  A  Kng.  R.  Cas.  84,  it  appeared  that  a  railway  passenger  train 
was  derailed,  and  some  of  the  passengers  were  injured  by  inevitable 
accident.  The  court  held  that  no  obligation  rested  upon  the  com- 
pany to  furnish  medical  care  and  attention  to  the  injured  passen- 
gers ;  and  it  cannot  be  made  liable  for  such  care  and  attention  by 
the  contract  of  the  division  superintendent,  unless  authority  was 
given  him  to  make  it  liable.  It  was  also  said  that  where  a  division 
superintendent  employs  a  physician  to  attend  upon  passengers  so 
injured,  and  the  company  denies  his  authority  and  contests  its  lia- 
bility under  the  employment,  it  is  error  to  instruct  the  jury  that  the 
division   superintendent  is   presumed  to  have  such  authority  until 
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the  contrary  appears.  The  decision  in  this  case  appears  to  go  upon 
the  g'round  that  the  considerations  which  will  authorize  such  a  con- 
tract to  secure  the  speedy  cure  of  employees  who  have  been  disabled 
and  the  early  resumption  of  their  duties,  are  wantinf^f  in  case  of 
passengers  who  have  been  injured  by  unavoidable  accident. 

In  C,  I.,  St.  L.  A  C.  R.  Co.  v.  Davis,  126  Ind.  99,  44  Am.  &  Eng. 
R.  Cas.  459,  it  was  held  that  the  general  superintendent  of  a  railway 
company  has  authority  to  employ  a  surgeon  to  give  attention  to 
persons  injured  by  the  trains  of  the  company,  and  in  an  action  by 
a  surgeon  so  employed,  evidence  is  not  admissible  on  behalf  of  the 
company  to  prove  that  it  had  in  its  employment  a  chief  physician 
and  surgeon,  whose  duty  it  was  to  employ  surgeons  to  give  atten- 
tion to  persons  injured,  and  that  a  surgeon  employed  by  the  general 
superintendent  of  a  railroad  company  to  attend  a  person  injured  by 
one  of  the  company's  trains,  does  not  have  imposed  upon  him  the 
duty  of  making  inquiry  as  to  the  scope  of  such  superintendent's 
authority,  or  to  determine  whether  the  injured  man  was  hurt  under 
such  circumstances  as  rendered  the  company  liable. 

It  will  t>e  presumed  in  the  absence  of  anything  to  the  contrary 
that  the  general  superintendent  of  a  railroad  company  has  authority 
to  employ  a  physician  and  surgeon  to  attend  an  employee ;  and  that 
the  division  superintendent  has  the  sole  power  within  his  division 
as  the  general  superintendent  has  ;  and  that  where  an  officer  or 
agent  of  a  railroad  company  has  the  power  in  the  first  instance  to 
employ  a  physician  and  surgeon  and  make  the  company  responsible 
for  his  services,  such  officer  or  agent  would  also  have  the  power  to 
ratify  a  previous  unauthorized  employment  of  such  physician  and 
surgeon,  and  thereby  make  the  company  responsible  for  his  ser- 
vices. Pacific  R.  Co.  V.  Thomas,  19  Kan.  256,  17  Am.  Ry.  Rep.  483. 
In  Stephenson  v.  New  York  A  H.  R.  Co.,  2  Diier  (N.  Y.),  41,  it  was 
held  that  the  superintendent  of  a  railway  company  who  stated  that 
his  office  gave  him  general  supervisory  control  over  the  whole  line 
of  the  road,  everything  connected  with  the  running  of  the  road 
being  under  his  supervision  and  control,  and  that  he  paid  money 
to  drivers,  conductors,  and  other  persons  employed  by  him  as  super- 
intendent, but  had  no  power  over  the  treasurer,  has  no  authority 
to  bind  the  company  by  the  employment  of  a  physician  or  surgeon 
to  attend  upon  a  child  who  had  been  run  over  by  a  car  and  severely 
injured. 

General  Manager  or  Agent, — In  England  it  is  held  that  the 
general  manager  of  a  railway  company  has,  as  incidental  to  his  em- 
ployment, authority  to  bind  the  company  to  pay  for  surgical  attend- 
ance bestowed  at  his  request  on  a  servant  of  the  company  injured 
by  an  accident.    Walker   v.   Great   Western   R.   Co.,  L.  R.  2  Kxch. 
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228.  In  this  case  Chibf  Baron  Kelly,  in  the  course  of  the  argfu- 
ment,  inquired  :  "Must  a  board  be  convened  before  a  man  who  has 
both  his  legs  broken  can  have  medical  assistance  ?*'  And  in  the 
case  of  Atlantic  &  P.  R.  Co.  v.  Reisner,  18  Kan.  458,  without  proof 
of  the  duties  and  powers  of  the  general  agent,  the  company  was 
held  liable  upon  his  contract  with  a  hotel  keeper  for  board  and 
attendance  to  a  brakeman,  injured  while  working  for  the  company. 
It  was  said  :  **In  the  case  of  a  general  agency,  the  principal  holds 
out  the  agent  to  the  public  as  having  unlimited  authority  as  to  all 
his  business.  When  the  witness  testified  that  Hyde  was  the  general 
agent  of  the  road  at  Atchison,  he  thereby  gave  evidence  that  the 
railroad  company  held  out  to  the  public  such  person  as  its  agent  in 
all  its  business  and  employment.  In  other  words,  the  general  agent 
of  the  company  is  virtually  the  corporation  itself.  ♦  ♦  ♦  General 
manager  and  general  agent  are  synonymous  terms."  And  in  Indi- 
ana, Louisville  E.  &  St.  L.  R.  Co.  v,  McVey,  98  Ind.  391,  22  Am.  & 
Eng.  R.  Cas.  382,  it  is  held  that  the  courts  will  presume  from  the 
ordinary  meaning  of  the  term  *'general  manager"  that  such  an 
officer  has  the  general  direction  and  control  of  the  affairs  of  the  cor- 
poration, and  authority  to  bind  it  by  contract  for  nursing,  etc.,  of 
persons  injured  on  the  line  of  the  railway. 

Where  the  general  manager  of  a  railroad  employs  a  physician  to 
attend  an  employee  who  is  injured,  and  the  company  denies  his 
authority  to  employ  the  physician,  the  question  of  his  authority 
must  be  determined  from  the  by-laws,  the  vote  appointing  him, 
the  acquiescence  of  the  company  in  former  acts  like  this,  and 
the  prevailing  custom  of  the  authority  of  such  managers  ;  and  the 
question  as  to  whether  the  manager  had  reasonable  grounds  for 
believing  that  the  employee  had  been  injured  through  negligence, 
making  the  company  liable  iu  damages,  and  that  the  amount  was 
small,  had  nothing  to  do  in  determining  the  extent  of  his  authority. 
Swazey  v.  Union  Mfg.  Co.,  42  Conn.  556. 

Station  Agent,— In  Cox  v.  Midland  Counties  R.  Co.,  3  Welsby,  H . 
Sl  G.  268,  the  station  master  of  the  railway  company  at  Birmingham, 
who  acted  there  as  chief  officer  of  the  passenger  and  other  depart- 
ments, employed  a  surgeon  to  perform  a  surgical  operation  npon  a 
passenger  injured  by  a  train  of  the  railway  company,  and  the  com- 
pany contested  its  liability  for  the  service  on  the  ground  that  its 
servants  had  no  authority  to  bind  them  by  contracts  of  that  descrip- 
tion, and  the  court  held  that  there  was  no  liability  against  the  com- 
pany therefor,  because  the  power  to  enter  into  the  contracts  was 
not  incident  either  to  the  employment  of  the  station  master  or  of 
the  superintendent  of  the  road. 

The  case  of  Tucker  v.  St.  Louis,   K.  C.  &  N.  R.   Co.,  54  Mo.  177. 
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was  an  action  by  a  physician  ag-ainst  the  company  to  recover  for 
snrg-ical  and  medical  treatment  of  a  brakeman  injured  while  on 
duty.  He  was  employed  by  the  section  agent  and  the  conductor  of 
the  train.  It  was  held  that  he  could  not  recover.  After  stating^ 
that  there' was  no  evidence  that  they  had  any  authority  to  employ 
the  physician  on  the  corporation's  account,  the  court  said :  **It  is 
only  shown  that  they  were  agents  of  defendant  in  conducting  its 
railroad  business,  which  of  itself  could  certainly  give  them  no^^u- 
thority  to  employ  physicians,  for  the  defendant,  to  attend  to  and 
treat  persons  accidently  injured  on  the  road.'*  And  in  Illinois  it  is 
said  that  where  a  surgeon  has  been  employed  by  the  station  agent 
of  a  railway  company,  to  attend  an  employee  injured  while  in  the 
service  of  the  company,  although  he  may  not  have  express  authority 
to  dp  so,  yet  slight  acts  of  ratification  by  the  company  will  author- 
ize  a  jnry  in  finding  the  employment  was  the  act  of  the  company. 
Cairo  &  St.  L.  R.  Co.  v.  Mahoney,  82  111.  73. 

Conductor, — As  a  general  rule,  a  railroad  company  is  not  under 
any  leg^al  obligation  to  provide  surgical  attendance  for  an  employee 
who  is  injured  while  in  the  discharge  of  his  duties,  though  it  may 
do  so,  and  its  general  manager  or  superintendent  has  implied  power 
to  bind  it  by  a  contract  for  such  attendance  ;  but  the  conductor  of  a 
train  has  no  such  power  under  ordinary  circumstances,  and  the 
company  is  not  bound  by  his  ^employment  of  a  physician  and  sur- 
geon to  attend  an  injured  brakeman,  unless  it  is  shown  that  his 
action  has  been  ratified  by  the  proper  authorities,  or  that  excep- 
tional circumstances  justified  it,  and  prevented  communication  with 
higher  officials.  Sevier  v.  Birmingham,  S.  &  T.  R.  R.  Co.,  48  Am. 
&  Engr.  R.  Cas.  503.  92  Ala.  258,  9  So.  Rep.  405. 

It  has  been  held  that,  where  an  injury  to  an  employee  is  done  at 
a  point  distant  from  the  chief  offices  of  the  company,  and  there  is 
urgent  necessity  for  the  employment  of  a  surgeon  to  render  pro- 
fessional services  to  an  injured  employee,  the  conductor,  if  he  is  the 
highest  agent  of  the  company  on  the  ground,  has  authority  to  bind 
the  corporation  by  the  employment  of  a  surgeon  to  render  the  ser- 
vices required  by  the  emergency.  Terre  Haute  &  I.  R.  Co.  v.  Mc- 
Murray,  98  Ind.  358,  22  Am.  &  Eng.  R.  Cas.  371. 

A  conductor  has  authority,  when  one  of  the  brakemen  on  his  train 
is  injured,  to  employ  a  competent  surgeon  to  attend  the  injured 
man,  and  the  railroad  company  will  be  bound  thereby.  He  has  no 
authority,  however,  to  employ  additional  surgeons ;  and  if  he  does 
so,  the  railroad  company  cannot  be  made  to  pay  for  their  services. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Smith,  121  Ind.  353,  22  N.  E.  Rep. 
775,  6  L.  R.  A.  320. 

Where  there  was  an  accident  on  the  defendant  company's  road. 
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and  an  imperious  necessity  for  the  preservation  ef  life,  and  to  pre- 
vent great  bodily  suffering  the  conductor  of  the  train  which  ran  off 
the  track — the  highest  agent  of  the  company  on  the  ground — 
employed  a  physician  with  the  concurrence  of  the  local  surgeon  of 
the  company  to  attend  to  one  of  the  injured  persons,  an  employee 
of  the  company,  and  it  was  agreed  by  the  said  physician  and  the 
local  surgeon  that  an  amputation  was  necessary,  which  operation 
was  performed  by  said  physician,  the  local  surgeon  being  unable 
by  reason  of  the  extraordinary  service  devolved  upon  him  by  the 
injury  of  so  many  persons  to  give  the  immediate  aid  and  attention 
to  said  employee  required  by  the  emergency  and  necessity  growing 
out  of  the  accident,  the  railroad  company  was  bound  by  the  employ- 
ment of  said  physician,  and  liable  for  the  payment  of  his  professional 
services  in  performing  said  operation.  The  company  would  not  be 
liable,  however,  for  any  services  rendered  by  said  physician  after 
the  emergency  had  ceased.  Evansville  &  R.  R.  Co.  v.  Freeland,  4 
Ind.  App.  207,  30  N.  E.  Rep.  803. 

But  the  authority  existing  in  such  cases  is  exceptional.  The 
conductor  has  no  general  authority  to  employ  a  surgeon.  It  grows 
out  of  the  present  emergency,  and  the  absence,  and  consequent 
inability  to  act,  of  the  railway's  managing  agent ;  its  existence 
cannot  extend  beyond  the  causes  from  which  it  sprang.  St.  Ivouis 
&  T.  H.  R.  Co.  V,  Hoover  (Ark.,  June  14,  1890),  13  S.  W.  Rep.  107; 
Tucker  v,  St.  Louis,  K.  C.  &  N.  R.  Co.,  54  Mo.  177 ;  Terre  Haute  & 
I.  R.  Co.  V,  McMurray,  98  Ind.  358,  22  Am.  &  Eng.  R.  Cas.  371 ;  and 
see  Indianapolis  A  St.  L.  R.  Co.  v.  Morris,  67  111.  295. 

Company's  Physician, — The  fact  that  a  physician  in  the  service 
of  a  railroad  company  is  authorized  to  buy  medicines  on  the  credit 
of  the  company,  does  not  imply  a  power  to  bind  the  company  by  a 
contract  for  board,  lodging,  attendance  and  nursing  of  a  person 
injured  on  the  company's  road.  May  berry  v,  Chicago,  R.  I.  &  P. 
R.  Co.,  75  Mo.  492,  11  Am.  &  Eng.  R.  Cas.  29,  and  see  Brown  r. 
Missouri  K.  &  T.  R.  Co.,  67  Mo.  122. 

Bingham  v,  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa,  Feb.  10,  1890),  44 
N.  W.  Rep.  805,  was  an  action  against  a  railroad  company  for  ser- 
vices, as  nurse,  rendered  one  of  defendant's  employees  ;  an  agent  of 
defendant  testified  that,  in  pursuance  of  his  authority,  he  employed 
a  physician  to  attend  such  employee,  and  authorized  him  to  employ 
two  nurses.  Plaintiff  and  his  brother  testified  that  the  physician, 
by  letter,  employed  the  plaintiff  as  nurse,  which  letter  had  been 
lost ;  and  the  physician  testified  that  plaintiff  had  rendered  the 
services  alleged,  but  that  he  could  not  remember  whether  it  was  at 
his  request,  or  whether  he  wrote  the  letter  testified  to  by  plaintiff. 
The  court  held  that  the  evidence  was  sufficient  to  support  a  finding 
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that  plaintiff  was  employed  by  the  physician,  by  virtue  of  authority 
conferred  upon  him  by  defendant's  agent. 

A  physician  who  is  only  occasionally  employed  by  a  railroad  com- 
pany to  attend  to  persons  injured  on  its  road,  but  who  is  not  its 
reg^ularly  employed  physician,  has  no  power  to  bind  the  company 
in  the  employ  of  another  physician  to  assist  in  a  case  -in  which  he» 
the  former,  is  especially  employed  by  such  company.  Kvansville 
&  I.  R.  Co.  V,  Spellbringr,  1  Ind.  App.  167,  27  N.  E,.  Rep.  239. 

A  railroad  conductor,  in  a  pressing  emergency,  may  employ  a 
surgeon  to  attend  a  brakeman  who  is  injured  while  on  duty,  and, 
in  a  proper  case,  bind  the  company  for  the  professional  services  so 
rendered ;  but  he  cannot  authorize  the  surgeon  to  employ,  at  the 
expense  of  the  company,  such  assistants  as  he  may  deem  necessary. 
Terre  Haute  A  I.  R.  Co.  v.  Brown,  107  Ind.  336,  8  N.  E.  Rep.  218. 

President  of  Company, — The  plaintiff,  a  physician,  was,  at  the  in- 
stance and  request  of  certain  parties  wounded  by  a  railroad  acci- 
dent, attending  them  when  the  president  of  the  railroad  company 
(though  not  in  the  presence  of  the  physician)  told  the  wounded  per- 
sons to  employ  whatever  physician  they  chose,  and  the  company 
would  pay  the  bills.  This  was  conveyed  to  the  plaintiff;  but  he 
testified  that  he  attended  the  wounded  until  their  recovery,  in  pur- 
suance of  the  original  calling  :  Held^  in  an  action  against  the  com- 
pany upon  contract  for  services  performed,  that  there  was  no 
mutuality  of  contract  by  consent  between  them,  and  no  liability 
attached  to  the  railroad  company  for  the  services  performed  by  the 
plaintiff  to  the  persons  who  employed  him.  Canney  v.  South  Pac. 
Coast  R.  Co.  (Cal.),  12  Am.  &  Kng.  R.  Cas.  310. 

Roadmasier. — Courts  cannot  judicially  know,  or  presume,  with- 
out further  proof  of  the  duties  and  powers  of  a  '*roadmaster'*  than 
what  the  term  indicates,  that  such  an  employee  has  authority  to 
bind  the  corporation  by  a  contract  with  a  third  party  for  nursing  a 
person  injured  upon  the  line  of  the  railway.  But  such  a  contract  of 
the  roadmaster  may  be  ratified  by  the  general  manager.  L/Ouisville 
E.  &  St.  L.  R.  Co.  V,  McVey,  98  Ind.  391,  22  Am.  &  Eng.  R.  Cas.  382. 
Where  the  evidence  showed  that  the  road  master  who  employed 
the  physician  to  attend  an  employee,  injured  by  the  road,  was  an 
official  whose  duties  were  limited  to  a  superintendence  of  the  road- 
bed, track,  etc.,  and  to  see  that  the  road  was  kept  in  safe  repair  and 
condition  ;  and  where  it  was  further  shown  that  the  superintendents 
and  general  officers  of  the  road  were  alone  authorized  to  employ 
physicians  in  such  cases— /i^/(/,  that  the  road  master  acted  beyond 
the  scope  of  his  authority  and  agency,  and  therefore  could  not  bind 
the  road.  Houston  &  T.  C.  R.  Co.  v.  Watkins,  1  Tex.  App.  (Civ. 
Cas.)  147. 
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Engineer,^lr\  an  action  by  a  physician  ag'ainst  a  railroad  com- 
pany, for  professional  services  rendered  to  an  employee  of  the  com- 
pany who  had  sustained  an  injury  on  its  cars,  evidence  that  the 
engineer  of  the  train  on  which  the  injury  happened,  telegraphed  to 
a  station  agent  to  have  a  doctor  at  the  station  when  the  train 
arrived,  does  not  show  an  employment  of  plaintiff  by  the  company, 
in  the  absence  of  evidence  of  the  authority  of  the  engineer  to  bind 
the  company.  Cooper  v.  New  York  Central,  etc.,  R.  Co.,  13  N.  Y. 
Supreme  Ct.  276. 

yardmasler.— The  case  of  Marquette  &  O.  R.  Co.  v.  Taft,  28  Mich. 
289,  was  an  action  by  a  surgeon  against  the  company  for  services 
rendered  an  employee  who  was  injured  while  on  duty.  He  was  em- 
ployed by  the  superintendent  and  the  yardmaster  who  had  charge 
of  the  business  and  men  in  the  yard  where  the  employee  was  en- 
gaged when  injured,  and  who  had  the  right  to  employ  men  for  all 
purposes  they  were  required  for  in  the  yard,  and  to  discharge  them. 
While  the  court  divided  as  to  the  authority  of  the  superintendent, 
the  judges  all  agreed  that,  under  the  evidence,  the  yardmaster  had 
no  authority  to  bind  the  company  by  the  employment  of  the  surgeon. 

Atlorney.^The  attorney  for  a  railroad  company  has  no  authority 
to  employ  a  physician  on  its  behalf.  St.  Louis  A.  &  T.  R.  Co.  v. 
Hoover  (Ark.  1890),  13  S.  W.  Rep.  1092. 

The  Sub' Inspector  of  Railway  Police  has  implied  power  to  employ 
surgical  aid  for  an  injured  employee.  Langan  v.  Great  Western 
R.  Co.,  30  L.  T.,  N.  S.  173. 

Ratification  of  Unauthorized  Employment. — A  railroad  company  is 
not  bound  to  pay  a  physician's  bill  for  attending  an  injured  em- 
ployee at  the  instance  of  another  employee  unless  the  services  were 
subsequently  ratified,  or  the  employee  had  authority  to  employ  the 
physician.     St.  Lrouis  M.  B.    T.  R.  Co.  v.  Wiggins,  47  111.  App.  474. 

Where  a  surgeon  has  been  employed  by  a  station  agent  to  attend 
an  employee  injured  in  the  service  of  the  company,  although  he 
may  not  have  express  authority  to  do  so,  yet  slight  acts  of  ratifica- 
tion by  the  company  will  authorize  a  jury  in  finding  the  employ- 
ment was  the  act  of  the  company.  Cairo  &  St.  L.  R.  Co.  v,  Mahoney, 
82  III.  73. 

Where  an  employee  of  a  railway  company  has  received  injury, 
while  in  the  discharge  of  his  duty,  and  the  station  agent,  in  his 
capacity  as  such,  assumes  certain  liabilities  in  his  behalf,  for 
nurse  and  medical  attendance,  and  writes  a  letter  to  the  general 
superintendent,  stating  the  facts,  it  is  presumed  that  the  general 
superintendent  received  such  notice,  and  in  the  absence  of  any 
instructions  to  the  contrary,  consented,  on  the  part  of  the  railroad 
company,  to  assume   the  liabilities  of  the  station  agent   for  all  rea- 
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sonable  charges  in  this  behalf.  Toledo,  W.  &  W.  R.  Co.  v.  Rod- 
rig-ues,  47  111.  188.  And  where  a  railroad  station  agent  engages  a 
surg'eon  to  attend  an  employee  injured  in  the  service  of  the  com- 
pany, although  such  act  is  unauthorized,  yet  the  company  will  be 
liable,  if,  upon  due  notice  given  to  the  superintendent,  the  act  is 
not  repudiated.  To  avoid  responsibility  in  such  case,  the  superin- 
tendent should  have  dissented  from  the  action  of  the  station  agent, 
and  directed  him  to  apprise  the  surgeon  of  such  dissent.  Toledo, 
"W.  &  W.  R.  Co.  V.  Prince,  50  111.  26. 

Where  the  conductor  of  the  defendant  railway  company  brought 
a  brakeman,  who  had  received  a  serious  injury  whilst  in  defendant's 
service,  to  the  plaintiff's  house,  to  be  cared  for,  and  immediately 
after  telegraphed  to  the  officers  of  the  company  the  facts,  and  they 
never  notified  the  plaintiff  of  their  intention  that  the  company 
should  not  be  responsible  :  Heldj  in  an  action  by  the  plaintiff  against 
the  company,  that  the  company  was  liable  to  pay  the  plaintiff  what 
his  services  were  reasonably  worth.  Indianapolis  &  St.  L.  R.  Co.  v. 
Morris,  67  111.  295. 

And  if  a  conductor  places  a  man  who  has  been  injured  by  the 
train  of  which  he  has  charge,  in  the  care  of  a  physician,  and  the  com- 
pany immediately  thereafter  acquires  full  knowledge  of  all  the 
facts  and  circumstances  of  the  physician's  employment  and  permits 
him  to  goon  and  render  services  after  it  acquired  such  knowledge, 
it  thereby  becomes  liable  for  the  services  rendered,  it  being  its  duty 
to  notify  the  physician  if  it  repudiates  his  employment.  Terre 
Haute  &  I.  R.  Co.  z/.  Stockwell,  118  Ind.  98,  37  Am.  &  Kng.  R.  Cas. 
278. 

The  company  is  bound  by  the  ratification  by  the  general  manager 
of  a  contract  for  medical  Services  made  by  the  roadmaster.  Louis- 
ville E.  A  St.  Iv.  R.  Co.  V,  McVey,  98  Ind.. 391,  22  Am.  &  Eng.  R. 
Cas.  382. 
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New  England  Railroad  Company 

V. 

Robert  T.  Conroy,  Admr. 

{Supreme  Court  of  the  United  States^  Dec,  ^,  i8gg,) 

Whether  Conductor  and  Brakeman  of  Freight  Train  Are  Fellow 
Servants.*— In  an  action  for  the  death  of  the  head  brakeman  of  a 
freight  train  caused  by  the  parting  of  the  train  and  a  collision 
between  its  sections,  the  negligence  complained  of  consisted  in  the 
alleged  failure  of  the  conductor  in  control  of  the  trainmen  and  in 
charge  of  the  train  to  properly  supervise  its  movements,  and  the 
fact  that  he,  in  the  full  knowledge  that  the  other  brakemen  were 
in  the  caboose,  failed  to  order  them  to  their  brakes,  by  applying 
which  they  might  have  prevented  the  accident.  Held,  that,  in  the 
absence  of  evidence  of  special  and  unusual  powers  having  been  con- 
ferred upon  such  conductor,  his  relation  to  the  brakeman  must  t>e 
deemed  to  have  been  not  that  of  a  vice  principal,  but  that  of  a 
fellow  servant,  within  the  meaning  of  the  rule  which  exempts  a 
railroad  from  liability  for  injuries  to  one  of  its  employees  caused  by 
the  negligence  of  another. 

On  certificate  of  the  circuit  court  of  appeals,  First  circuit. 

Mr.  Justice  Shiras  stated  the  case  as  follows  :  This  was 
an  action  against  a  railroad  corporation  by  a  brakeman  in 
its  employ  to  recover  damages  for  a  personal  injury  caused  by 
the  negligence  of  the  conductor  of  one  of  its  trains. 

The  facts  in  this  case,  as  stated  in  the  certificate  of  the 
circuit  court  of  appeals,  were  as  follows  : 

**0n  the  15th  day  of  December,  1894,  a  freight  train  of  the 
defendant  company,  drawn  by  a  steam  locomotive,  and 
carrying  an  engineer,  a  fireman,  three  brakemen,  and  a  con- 
ductor, set  out  from  Worcester,  in  the  commonwealth  of 
Massachusetts,  for  the  city  of  Providence,  in  the  state  of 
Rhode  Island.     The  train,  which  consisted  of  the  locomotive 

♦See  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  638. 
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and  tender,  thirteen  or  fourteen  freight  cars,  and  a  caboose 
car,  was  heavily  loaded  with  freight.     The  train  left  Wor- 
cester at  about  7:15  p.  m.  and  proceeded  on  its  way  without 
accident,  until  when,  at  a  point  on  the  railroad  in  the  state 
of   Rhode  Island,  away  from  telegraphic  communication  and 
not  at  a  station,  and  distant  from  Providence  about  16  miles, 
the  engineer  discovered  by  the  motion  and  behavior  of  the 
locopiotive  that  the  train  had  broken  apart.     He  immediately 
j^ave  signals  with  the  whistle  to  indicate  to  the  trainmen  upon 
the  rear  portion  of  the  train  that  it  was  broken  off,  and  con- 
tinued   to  repeat  those  signals,   which  consisted   of  three 
rapid  blasts  of  the  whistle  with  very  brief  intervals  between 
the  different  threes,  while  the  locomotive  and    the  one  car 
which  remained  connected  ran  ^  of  a  mile.     The  locomotive 
with  the  connected  car  ran  about  2%  miles  when  the  engi- 
neer, not  being  able  to  see  anything  of  the  separated  part  of 
the   train,  and  supposing  that  his  signals  had  been  heard 
and  its  advance  stopped,  slowed  up  the  engine  preparatory 
to  sending  the  fireman  back  with  the  lantern  and   to   take 
steps  for  restoring  the  connection  of  the  parts  of  the  train. 
Before  speed   had   been  so  reduced  that  the  fireman   could 
alight  from  the  train,  the  rear  portion  was  discovered  close 
at  hand  and  approaching  at  great  speed.     The  fireman  gave 
notice  of  this  fact  and  a   signal   for  the  locomotive  to  go 
ahead,  but  before  it  could  gain  speed  to  get  away  a  collision 
between  the  two  parts  of  the  train  took  place,  and  one  Greg- 
ory, a  brakeman,  who  was  on  the  top  of  the  car  still  attached 
to  the  engine,  was  thrown   from  the  car  by  the  shock  and 
instantly  killed. 

"The  three  brakemen  on  the  train  were  a  head,  a  middle, 
and  a  rear  brakeman.  Gregory  was  the  head  brakeman, 
and  at  once,  on  discovery  of  the  separation  of  the  train,  went 
to  the  top  of  the  only  car  left  with  the  engine.  The  con- 
ductor and  the  middle  and  rear  brakemen  had  been  riding  in 
the  caboose  car  at  the  rear  end  of  the  train,  and  did  not  hear 
the  warning  signals  which  the  engineer  gave  with  the  whis- 
tle, nor  know  that  the  train  had  broken  until  the  collision. 
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but  remained  all  the  time  in  the  caboose.     The  night  was 
cold  and  clear.     The  accident  was  near  midnight. 

**The  negligence  complained  of  consisted  in  the  alleged 
failure  of  the  conductor  in  control  of  the  men  and  in  charge 
of  the  train,  in  view  of  the  character  of  the  night,  the  char- 
acter of  the  road  in  respect  to  grades  and  curves,  the  speed 
at  which  the  train  was  run,  and  the  liability  of  the  train  to 
part  asunder  at  that  place,  to  properly  watch  and  supervise  its 
movements,  and  the  fact  that  he,  in  the  full  knowledge  that 
the  rear  and  middle  brakemen  were  in  the  caboose,  away 
from  their  brakes,  permitted  them  to  remain  there,  and  failed 
to  order  them  to  the  brakes.'' 

The  jury  were  instructed  :  **The  conductor  of  the  train, 
under  the  rules  laid  down  by  the  rules  of  the  Supreme  Court 
of  the  United  States,  is  in  a  peculiar  and  special  condition. 
The  conductor  of  the  train,  as  I  understand  the  theory  of  the 
rule  of  the  Supreme  Court  of  the  United  States,  is,  in  a  cer- 
tain sense,  between  stations,  at  least,  is  in  a  certain  sense 
like  the  master  of  a  ship  on  a  voyage ;  he  is  beyond  the  reach 
of  orders  when  running  his  train  between  stations;  and 
therefore  as  a  matter  of  necessity,  as  a  matter  of  public  pol- 
icy, I  suppose,  he  must  be  held  to  stand  in  the  place  of  the 
corporation  itself.  ...  If  you  find  in  this  particular 
case,  from  the  evidence  in  the  case  and  such  common  knowl- 
edge as  jurymen  are  entitled  to  use,  that  by  the  rules  of  this 
road  .  .  .  the  conductor  gave  directions  to  the  people 
who  worked  on  the  train,  gave  directions  to  start  the  train, 
gave  directions  to  stop  the  train,  gave  directions  as  to  the 
location  and  position  of  the  different  men  on  the  train,  and 
also  had  the  general  management  of  the  train  and  control 
over  it  when  running  between  stations,  then  I  say  to  you, 
gentlemen,  that  he  for  this  case  represents  the  company,  and 
if  injuries  resulted  from  his  negligent  acts  the  company  is 
resi>onsible.'' 

The  jury  returned  a  verdict  for  the  plaintiff,  and  assessed 
damages  in  the  sum  of  $4,250. 
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The  defendant  brought  the  case  by  writ  of  error  to  the 
United  States  circuit  court  of  appeals  for  the  first  circuit. 

And,  upon  consideration  of  the  case,  after  lull  argument, 
the  judges  of  that  court  desired  the  instructions  of  the 
Supreme  Court  upon  the  following  questions  of  law  arising 
on  the  facts  as  before  stated  : 

1st.  Whether  the  negligence  of  the  conductor  was  the 
negligence  of  a  fellow  servant  of  the  deceased  brakeman? 

2d.  Whether  the  negligence  of  the  conductor  was  the  neg- 
ligence of  its  vice  or  substituted  principal  or  representative, 
for  which  the  corporation  is  responsible? 

Mr.  Frank  A.  Fatuham,  for  plaintiff  in  error     " 
Mr.  James  E.  Cotter ^  for  defendant  in  error. 

Mr.  Justice  Shiras  delivered  the  opinion  of  the  court  : 
It  may  be  doubted  whether  the  questions  of  law  presented 
to  us  are  really  raised  by  the  facts  as  certified.  No  facts  are 
stated  from  which  the  jury  might  have  found  that,  at  the 
time  and  place  of  the  accident,  there  was  any  special  reason 
why  the  brakemen  should  have  been  ordered  by  the  conductor 
to  take  their  places  at  the  brakes,  and  therefore  it  is  by  no 
means  evident  that  there  was  any  dereliction  of  duty  on  the 
part  of  the  conductor. 

Nor  is  it  clear  that  the  negligence  of  the  conductor,  if 
negligence  it  was,  in  permitting  the  brakemen  to  ride  in 
the  caboose,  was  the  proximate  cause  of  Gregory's  injuries. 
When  the  train  parted  the  engineer  had  charge  and  control  of 
the  locomotive  and  attached  cars,  and  it  would  seem  to  have 
been  his  duty,  as  it  was  within  his  power,  to  have  prevented 
the  subsequent  collision  of  the  detached  parts.  And,  in  that 
event,  the  case  would  be  ruled  by  Baltimore  &  O.  R.  Co.  v. 
Baugh,  149  U.  S.  368,  54  Am.  &  Eng.  R.  Cas.  328,  37  L.  Ed. 
772,  13  Sup.  Ct.  Rep.  914,  where  it  was  held  that  the  engi- 
neer and  fireman  of  a  locomotive  engine,  running  alone  on  a 
railroad  and  without  any  train  attached,  are  fellow  servants, 
so  as  to  preclude  the  latter  from  recovering  from  the  company 
for  injuries  caused  by  the  negligence  of  the  former. 
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However,  waiving  these  suggestions,  and  proceeding  on 
the  assumptions  of  the  courts  below  that  it  was  the  duty  of 
the  conductor,  at  the  time  and  place  of  the  accident,  to  have  the 
brakemen  on  the  top  of  the  cars  where  they  could  apply 
the  hand  brakes,  and  that  his  failure  to  do  so  was  the  proxi- 
mate cause  of  the  injury  to  the  plaintiff's  intestate  resulting 
from  the  subsequent  collision  of  the  detached  portions  of  the 
train,  we  meet  the  question,  would,  in  such  a  state  of  facts, 
the  company  be  liable  to  the  injured  brakeman  for  the  negli- 
gence of  the  conductor? 

There  is  a  general  rule  of  law,  established  by  a  great  pre- 
ponderance of  judicial  authority  in  the  English  and  in  the  state 
and  federal  courts,  that  one  who  enters  the  service  of  another 
takes  upon  himself  the  ordinary  risks  of  the  negligent  acts  of 
his  fellow  servants  in  the  course  of  the  employment.  But 
there  have  been  conflicting  views  expressed  in  the  application 
of  this  rule  in  cases  where  the  employer  is  a  railroad  com- 
pany, or  other  large  organization,  employing  a  number  of 
servants  engaged  in  distinct  and  separate  departments  of 
service;  and  our  present  inquiry  is  whether  the  relation 
between  the  conductor  and  the  brakeman  of  a  freight  train  is 
that  of  fellow  servants,  within  the  rule,  or  whether  the  con- 
ductor is  to  be  deemed  a  vice  principal,  representing  the  rail- 
road company  in  such  a  sense  that  his  negligence  is  that  of 
the  company,  the  common  employer. 

Unless  we  are  constrained  to  accept  and  follow  the  decision 
of  this  court  in  the  case  of  Chicago,  M.  &  St.  P.  R.  Co.  v. 
Ross,  112  U.  S.  377,  17  Am.  &  Eng.  R.  Cas.  501,  28  L.  Ed. 
787,  5  Sup.  Ct.  Rep.  184,  we  have  no  hesitation  in  holding, 
both  upon  principle  and  authority,  that  the  employer  is  not 
liable  for  injury  to  one  employee  occasioned  by  the  negligence 
of  another  engaged  in  the  same  general  undertaking;  that  it 
is  not  necessary  that  the  servants  should  be  engaged  in  the 
same  operation  or  particular  work ;  that  is  enough,  to  bring  the 
case  within  the  general  rule  of  exemption,  if  they  are  in 
the  employment  of  the  same  master,  engaged  in  the  same 
common  enterprise,  both  employed  to  perform  duties  tending 
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to  accomplish  the  same  general  purposes,  or,  in  other 
words,  if  the  services  of  each  in  his  particular  sphere  or  depart- 
ment are  directed  to  the  accomplishment  of  the  same  general 
end;  and  that,  accordingly,  in  the  present  case,  upon  the 
facts  stated,  the  conductor  and  the  injured  brakeman  are  to 
be  considered  fellow  servants  within  the  rule. 

We  shall  refer  to  a  few  of  the  authorities  which  establish 
these  principles.  Farwell  v.  Boston  &  W.  R.  Corp.,  4  Met. 
49,  38  Am.  Dec.  339,  is  the  leading  case  in  Massachusetts. 
The  question  was  thus  stated  by  Chief  Justice  Shaw  : 

"This  is  an  sction  of  new  impression  in  our  courts,  and 
involves  a  principle  of  great  importance.  It  presents  a  case 
where  two  persons  are  in  the  service  and  employment  of  one 
company,  whose  business  it  is  to  construct  and  maintain  a 
railroad,  and  to  employ  their  trains  of  cars  to  carry  persons 
and  merchandise  for  hire.  They  are  appointed  and  employed 
by  the  same  company  to  perform  separate  duties  and  serv- 
ices, all  tending  to  the  accomplishment  of  one  and  the  same 
purpose — that  of  the  safe  and  rapid  transmission  of  the  trains ; 
and  they  are  paid  for  their  respective  services  according  to 
the  nature  of  their  respective  duties,  and  the  labor  and  skill 
required  for  their  proper  performance.  The  question  is 
whether,  for  damages  sustained  by  one  of  the  persons  so 
employed,  by  means  of  the  carelessness  and  negligence  of 
another,  the  party  injured  has  a  remedy  against  the  common 
employer." 

After  discussing  the  principles  of  law  and  reason  appli- 
cable to  the  case,  the  chief  justice  proceeded  : 

**In  applying  these  principles  to  the  present  case,  it  appears 
that  the  plaintiff  was  employed  by  the  defendants  as  an  engi- 
neer, at  the  rate  of  wages  usually  paid  in  that  employment, 
being  a  higher  rate  than  the  plaintiiEf  had  before  received  as 
a  machinist.  It  was  a  voluntary  undertaking  on  his  part, 
with  a  full  knowledge  of  the  risks  incident  to  the  employ- 
ment, and  the  loss  was  sustained  by  means  of  an  ordi- 
nary casualty,  caused  by  the  negligence  of  another  servant 
16  (It  S)  A  &  E  K  Cas-25 
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o¥  the  company.  Under  these  circumstances,  the  loss 
must  be  deemed  to  be  the  result  of  a  pure  accident,  like 
those  to  which  all  men,  in  all  employments,  and  at  all 
times,  are  more  or  less  exposed;  and,  like  similar  losses 
from  accidental  causes,  it  must  rest  where  it  first  fell, 
unless  the  plaintiff  has  a  remedy  against  the  person  actually 
in  default,  of  which  we  give  no  opinion. 

**Itwas  strongly  pressed  in  the  argument  that,  althoug^h 
this  might  be  so,  where  two  or  more  servants  are  employed  in 
the  same   department  of  duty,  where  each  can  exert  some 
influence  over  the  conduct  of  the  other,  and   thus  to  some 
extent   provide  for  his  own  security,  yet  that  it  could  not 
apply  where  two  or  more   are  employed  in  different  depart- 
ments of  duty,  at  a .  distance  from  each  other,  and  where  one 
can  in  no  degree  control  or  influence  the  conduct  of  another. 
But  we  think  this  is  founded  upon  a  supposed  distinction,  on 
which  it  would  be  extremely  difficult  to  establish  a  practical 
rule.     When  the  object  to  be  accomplished  is  one  and  the 
same,  when  the  employers  are  the   same,   and   the   several 
persons  employed  derive  their  authority  and  their  compen- 
sation fropi  the  same  source,  it  would  be  extremely  difficult  to 
distinguish   what  constitutes  one   department   and  what  a 
distinct  department  of  duty.     It  would  vary  with  the  circum- 
stances of  every  case.     If  it  were  made  to  depend  upon  the 
nearness  or  distance  of   the  persons   from  each   other,  the 
question  would  immediately  arise,  how  near  or  how  distant 
must  they  be  to  be  in  the  same  or  different  departments? 
In  a  blacksmith's  shop  persons  working  in  the  same  build- 
ing, at  different  fires,  may  be  quite  independent  of  each  other, 
though  only  a  few  feet  distant.     In  a  ropewalk,  several  may 
be  at  work  on  the  same  piece  of  cordage,  at  the  same  timet 
at  many  hundred  feet  distant  from  each  other,  and  beyond 
the  reach  of  sight  and  voice,  and  yet  acting  together. 

**Besides,  it  appears  to  us  that  the  argument  rests  upon 
an  assumed  principle  of  responsibility  which  does  not  exist. 
The  master,  in  the  case  supposed,  is  not  exempt  from  lia- 
bility because  the  servant  has  better  m^ans  of  providing  for 
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lirs  safety,  when  he  is  employed  in  immediate  connection 
"with  those  from  whose  negligence  he  might  suffer,  but  because 
tbe  implied  contract  of  the  master  does  not  extend  to  indem- 
nify the  servant  against  the  negligence  of  anyone  but  him- 
self: and  he  is  not  liable  in  tort,  as  for  the  negligence  of  his 
servant,  because  the  person  suffering  does  not  stand  toward 
him  in  the  relation  of  a  stranger,  but  is  one  whose  rights 
are  regulated  by  contract,  express  or  implied.  The  exemp- 
tion of  the  master,  therefore,  from  liability  for  the  negligence 
of  aiellow  servant,  does  not  depend  exclusively  upon  the 
consideration  that  the  servant  has  better  means  to  provide 
for  his  own  safety,  but  upon  other  grounds.  Hence  the 
separation  of  the  employment  into  different  departments 
cannot  create  that  liability  when  it  does  not  arise  from  express 
or  implied  contract,  or  from  a  responsibility  created  by  law  to 
third  persons  and  strangers,  for  the  negligence  of  a  servant. 
.  .  ,  The  responsibility  which  one  is  under  for  the 
negligence  of  his  servant,  in  the  conduct  of  his  business, 
toward  third  persons,  is  founded  on  another  and  distinct 
principle  from  that  of  implied  contract,  and  stands  on  its  own 
reasons  of  policy.  The  same  reasons  of  policy,  we  think, 
limit  this  responsibility  to  the  case  of  strangers,  for  whose 
security  alone  it  is  established.  Like  considerations  of 
policy  and  general  expediency  forbid  the  extension  of 
the  principle  so  far  as  to  warrant  a  servant  in  maintaining 
an  action  against  his  employer  for  an  indemnity  which 
we  think  was  not  contemplated  in  the  nature  and  terms  of 
the  employment,  and  which,  if  established,  would  not  conduce 
to  the  general  good.*' 

In  Holden  v,  Fitchburg  R.  Co..  129  Mass.  268,  2  Am.  & 
Eng.  R.  Cas.  94,  37  Am.  Rep.  343,  which  was  a  case  in 
which  damages  were  claimed  by  a  person  employed  to  act  as 
a  laborer  in  the  removal  of  a  mass  of  earth  overhanging  the 
defendant's  railroad,  pn  the  alleged  ground  of  negligence  on 
the  part  of  a  roadmaster  who  had  charge  of  that  portion  of 
the  railroad,  the  case  of  Parwell  v,  Boston  &  W.  R.  Corp.,  4 
Met.  49,  38  Am.  Dec.  339,  was  followed,  and  it  was  held,  on 
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the  principles  established  in  that  and  subsequent  cases,  that 
it  makes  no  difference  that  the  servant  whose  nej^ligence 
causes  the  injury  is  a  submanager  or  foreman  of  higher  grade 
or  greater  authority  than  the  plaintiff;  and,  in  discussing: 
the  cases,  Chief  Justice  Gray  cited  the  case  of  Wilson  v. 
Merry,  L.  R.  1  H.  L.  Sc.  App.  Cas.  332,  334,  335,  336,  and 
some  of  the  observations  made  by  the  justices  who  delivered 
judgments  therein  in  the  House  of  Lords.  Thus  Lord 
Chancellor  Cairns  said : 

'*The  master  is  not,  and  cannot  be,  liable  to  his  servants 
unless  there  be  negligence  on  the  part  of  the  master  in  that 
in  which  he,  the  master,  has  contracted  or  undertaken  with 
his  servant  to  do.  The  master  has  not  contracted  or  under- 
taken to  execute  in  person  the  work  connected  with  his 
business.*'  **But  what  the  master  is,  in  my  opinion,  bound 
to  his  servant  to  do,  in  the  event  of  his  not  personally 
superintending  and  directing  the  work,  is  to  select  proper 
and  competent  persons  to  do  so,  and  to  furnish  them  with 
adequate  materials  and  resources  for  the  work.  When  he 
has  done  this  he  has,  in  my  opinion,  done  all  that  he  is  bound 
to  do.  And  if  the  persons  so  selected  are  guilty  of  negli- 
gence this  is  not  the  negligence  of  the  master."  Lord 
Colonsay  said :  *  *  I  think  that  there  are  duties  incumbent  on 
masters  with  reference  to  the  safety  of  laborers  in  mines  and 
factories,  on  the  fulfilment  of  which  the  laborers  are  entitled  to 
rely,  and  for  the  failure  in  which  the  master  may  be  respon- 
sible. A  total  neglect  to  provide  any  system  of  ventilation 
for  the  mine  may  be  of  that  character.  Culpable  negligence 
in  supervision,  if  the  master  takes  the  supervision  on  himself ; 
or,  where  he  devolves  it  on  others,  the  heedless  selection  of 
unskilful  or  incompetent  persons  for  the  duty;  or  the  failure 
to  provide  or  supply  the  means  of  providing  proper  ma- 
chinery or  materials, — may  furnish  grounds   of   liability." 

And  see,  likewise,  the  case,  of  Clifford  v.  Old  Colony  R. 
Co.,  141  Mass.  564,  6  N.  E.  751,  in  which  it  was  held  that  a 
section  hand  in  the  employ  of  a  railroad  corporation  cannot 
maintain   an   action   against   the   corporation    for   personal 
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injuries  caused  by  a  collision  between  a  band  car  on  wbicb 
be  was  at  work  and  an  engine  of  a  train  run  by  servants  of 
the  corporation  if  the  accident  was  occasioned  by  tbe  negli- 
gence of  tbe  section  boss  and  the  engineer  of  the  train. 

In  Shearman  v,  Rochester  &  S.  R.  Co.,  17  N.  Y.  153,  it 
was  held  by  the  New  York  court  of  appeals  that  a  servant 
who  sustains  an  injury  from  the  negligence  of  a  superior 
agent  engaged  in  the  same  general  business  can  maintain  no 
action  against  their  common  employer,  although  he  was  sub- 
ject to  the  control  of  such  superior  agent,  and  that,  accordingly, 
a  brakeman  upon  a  railroad  whose  duty  it  is  not  to  apply  the 
brakes  except  when  directed  by  the  engineer  or  conductor 
cannot  maintain  an  action  against  their  common  employer 
for  an  injury  resulting  from  the  culpable  speed  at  which  the 
engineer  and  conductor  ran  the  train.  And  this  appears  to 
be  the  settled  doctrine  in  the  state  of  New  York.  Besel  v. 
New  York  C.  &  H.  R.  R.  Co.,  70  N.  Y.  173;  De  Forest  v. 
Jewett.  88  N.  Y.  264,  8  Am.  &  Eng.  R.  Cas.  495. 

The  supreme  court  of  Pennsylvania  has  held,  in  numerous 
cases,  and  it  is  settled  law  in  that  state,  that  a  fellow  servant, 
within  the  meaning  of  the  rule,  is  anyone  serving  the  same 
master,  and  under  his  control,  whether  equal,  inferior,  or 
superior  to  the  injured  person  in  his  grade  or  standing,  and 
the  fact  that  the  injured  servant  was  under  the  control  of  the 
servant  by  whose  negligence  the  injury  was  caused  makes 
no  difference.  Weger  v.  Pennsylvania  R.  Co.,  55  Pa.  460; 
Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa.  432. 

In  Columbus  &  I.  C.  R.  Co.  v.  Arnold,  31  Ind.  174,  99 
Am.  Dec.  615,  the  supreme  court  of  Indiana  held,  reversing 
some  previous  cases  to  the  contrary,  that  it  is  the  duty  of 
a  railroad  company  to  use  all  reasonable  care  in  the  proper 
construction  of  its  road,  and  in  supplying  it  with  the  neces- 
sary equipment,  and  in  the  selection  of  competent  subordi- 
nates to  supervise,  inspect,  repair,  and  regulate  the 
machinery,  and  to  regulate  and  control  the  operation  of  the 
road ;  and  that  if  these  duties  are  periormed  with  care  by 
the  company,  and  one  of  the  persons  so  employed  is  guilty 
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of  negligence  by  which  an  injury  occurs  to  another,  it  is  not 
the  negligence  of  the  master,  and  the  company  is  not  respon- 
sible. 

Without  following  further  the  history  of  this  subject  in  the 
courts  of  the  several  states,  we  may  state  that,  generally,  the 
doctrine  there  upheld  is  that  of  the  cases  herein  previously 
cited,  except  in  the  courts  of  the  states  of  Ohio,  Kentucky, 
and  perhaps  others,  in  which  the  rule  seems  to  obtain  that 
while  the  master  is  not  liable  to  his  servant  for  any  injury 
committed  by  a  servant  of, equal  degree  in  the  same  sphere 
of  employment,  unless  some  negligence  is  fixed  on  the  mas- 
ter personally,  yet  that  he  is  liable  for  the  gross  negligence 
of  a  servant  superior  in  rank  to  the  person  injured,  and  is 
also  liable  for  the  ordinary  negligence  of  a  servant  not 
engaged  in  the  same  department  of  service. 

Leaving  the  decisions  of  the  state  courts,  and  coming  to 
those  of  this  court,  we  find  the  latter  to  be  in  substantial 
harmony  with  the  current  of  authority  in  the  state  and 
English  courts.  From  this  statement  the  case  of  Chicago, 
M.  &  St.  P.  R.  Co.  V,  Ross,  112  U.  S.  377,  17  Am.  &  Eng. 
R.  Cas.  501,  28  L.  Ed.  787,  5  Sup.  Ct.  Rep.  184,  must,  per- 
haps, be  excepted,  and  to  it  we  shall  revert  after  an  exami- 
nation of  our  other  cases. 

Randall  v,  Baltimore  &  O.  R.  Co.,  109  U.  S.  478,  15  Am. 
&  Eng.  R.  Cas.  243,  27  L.  Ed.  1003,  3  Sup.  Ct.  Rep.  322,  was 
the  case  of  an  action  in  the  circuit  court  of  the  United  States 
for  the  district  of  West  Virginia  against  a  railroad  corpora- 
tion by  a  brakeman  in  its  employ  for  personal  injuries 
received  while  working  a  switch,  by  being  struck  by  one  of 
its  locomotive  engines;  and  it  was  unanimously  held  by 
this  court,  affirming  the  court  below,  that  the  plaintiff  could 
not  recover,  although  the  injury  was  occasioned  by  the  negli- 
gence of  the  engineman  in  running  his  engine  too  fast,  or 
not  giving  due  notice  of  its  approach.  In  the  course  of  the 
opinion,  which  was  pronounced  by  Mr.  Justice  Gray,  be 
said : 

** The  general  rule  of  law  is  now  firmly  established ,  that 
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one  who  enters  the  service  of  another  takes  upon  himself  the 
ordinary  risks  of  the  negfligent  acts  of  his  fellow  servants  in 
tbe  course  of  the  employment.  This  court  has  not  hitherto 
had  occasion  to  decide  who  are  fellow  servants,  within  the 
rule.  .  .  .  Nor  is  it  necessary,  for  the  purposes  of  this 
case,  to  undertake  to  lay  down  a  precise  and  exhaustive 
definition  of  the  general  rule  in  this  respect,  or  to  weigh  the 
conflicting  views  which  have  prevailed  in  the  courts  of  the 
several  states,  because  persons  standing  in  such  a  relation  to 
one  another  as  did  this  plaintiff  and  the  engineman  of  the 
other  train  are  fellow  servants,  according  to  the  very  great 
preponderance  of  judicial  authority  in  this  country,  as  well 
as  the  uniform  course  of  decision  in  the  House  of  Lords,  and 
in  the  English  and  Irish  courts,  as  is  clearly  shown  by  the 
cases  cited  in  the  margin.  They  are  employed  and  paid  by 
the  same  master.  The  duties  of  the  two  bring  them  to  work 
at  the  same  place  at  the  same  time,  so  that  the  negligence  of 
the  one  in  doing  his  work  may  injure  the  other  in  doing  his 
work.  Their  separate  services  have  an  immediate  common 
object, — ^the  moving  of  the  trains.'* 

Northern  P.  R.  Co.  v,  Herbert,  116  U.  S.  642,  24  Am.  & 
Eng.  R.  Cas.  407.  29  L.  Ed.  755,  6  Sup.  Ct.  Rep.  590,  was 
a  case  wherein  it  appeared  that  a  brakeman  suffered  an 
injury  by  reason  of  the  fact  that  the  brakes  which  he  was 
called  upon  to  apply  were  broken  and  out  ot  order,  and  it 
was  held,  per  Mr.  Justice  Field,  that  it  was  the  duty  of 
the  company  to  furnish  sufficient  and  safe  materials,  machin- 
ery, or  other  means  by  which  service  is  to  be  performed,  and 
to  keep  them  in  repair  and  order,  and  that  as  this  duty  had 
not  been  fulfilled  the  plaintiff  was  entitled  to  recover.  There 
was  another  question  in  that  case  as  to  the  import  and  effect 
of  a  statute  of  Dakota,  in  which  territory  the  accident  took 
place,  providing  that**an  employer  is  not  bound  to  indem- 
nify his  employee  for  losses  suffered  by  the  latter  in  conse- 
quence of  the  ordinary  risks  of  the  business  in  which  he  is 
employed,  nor  in  consequence  of  the  negligence  of  another 
person  employed  by  the  same  employer  in  the  same  general 
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business,  unless  he  has  neglected  to  use  ordinary  care  in  the 
selection  of  the  culpable  employee,"  and  that  '*an  employer 
must,  in  all  cases,  indemnify  his  employee  for  losses  caused 
by  the  former's  want  of  ordinary  care/' 

It  was  held,  by  a  majority  of  the  court,  that  these  provi- 
sions of  the  Dakota  Code  expressed  the  general  law  that  an 
employer  is  responsible  for  injury  to  bis  employees  caused  by 
his  own  want  of  ordinary  care ;  that  his  selection  of  defective 
machinery,  which  is  to  be  moved  by  steam  power,  is  of  itself 
evidence  of  a  want  of  ordinary  care,  and  allowing  it  to  remain 
out  of  repair,  when  its  condition  is  brought  to  his  notice,  or 
by  proper  inspection  might  be  known,  is  culpable  negligence; 
that  the  cars,  in  that  case,  had  been  defective  for  years; 
that  the  brakes  were  all  worn  out,  and  their  condition  had 
been  called  to  the  attention  of  the  yard  master,  who  had  con- 
trol of  them  while  in  the  yard,  and  might  have  been  ascer- 
tained, upon  proper  inspection,  by  the  officer  or  agent  of  the 
company  charged  with  the  duty  of  keeping  them  in  repair, 
yet  nothing  was  done  to  repair  either  brakes  or  cars ;  that, 
in  such  circumstances,  the  company  had  not  exercised  ordi- 
nary care  to  keep  the  cars  and  brakes  in  good  condition ;  and 
that,  therefore,  under  the  provisions  of  the  statute,  the  com- 
pany was  bound  to  indemnify  the  plaintiff.  The  minority  of 
the  court  considered  that  the  case  was  governed  by  the  local 
statute,  and  that  the  statute,  properly  construed,  relieved  the 
employer,  under  the  facts  of  the  case,  from  liability  to  the 
injured  employee.  They  declined  to  express  any  opinion 
upon  the  question  of  liability  apart  from  the  statute. 

Quebec  S.S.  Co.  z;.  Merchants,  133  U.S.  375,  33  L.Ed.  656. 
10  Sup.  Ct.  Rep.  397,  was  an  action  brought  in  the  circuit 
court  of  the  United  States  for  the  Southern  district  of  New 
York  by  one  Merchant,  who  was  employed  as  a  stewardess 
of  the  steamship  Bermuda,  belonging  to  the  defendant  com- 
pany. It  appeared  that  the  ship's  company  consisted  of  thirty- 
two  persons,  divided  into  three  classes  of  servants,  called 
three  departments — the  deck  department,  the  engineers' 
department,  and  the  steward's  department.     The  captain,  the 
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^rst  and  second  oflficers,  the  purser,  the  carpenter,  and  the 
sailors  were  in  the  deck  department ;  the  engineers,  the  fire- 
men, and  the  stokers  were  in  the  engineers'  department;  the 
steward,  the  waiters,  the  cooks,  the  porter,  and  the  steward- 
ess were  in  the  steward's  department.  At  the  close  of  the 
evidence  the  defendant's  counsel  requested  the  court  to  charge 
the  jury  to  find  a  verdict  for  the  defendant  on  the  ground 
that  the  injury  sustained  by  the  plaintiff  was  occasioned,  if 
there  was  any  negligence,  by  the  negligence  of  a  fellow  ser- 
vant. This  the  court  refused  to  do.  There  was  a  verdict 
for  the  plaintiff,  and  the  case  was  brought  to  this  court. 
Here  it  was  contended  that  as  the  carpenter,  whose  negli- 
gence was  alleged  as  the  cause  of  the  accident,  was  in  the 
deck  department,  and  the  stewardess  in  the  steward's  depart- 
ment, those  were  different  departments  in  such  a  sense  that 
the  carpenter  was  not  a  fellow  servant  with  the  stewardess. 
But  Mr.  Justice  Blatchford,  speaking  for  the  entire 
court,  said  : 

**The  injuries  to  the  plaintiff  were  caused  solely  by  the 
negligence  of  one  or  the  other  of  two  fellow  servants  who 
were  in  a  common  employment  with  her,  and  there  was  no 
violation  or  omission  of  duty,  on  the  part  of  the  employer 
<:ontributing  to  such  injuries.  Neither  of  her  fellow  servants 
stood  in  such  relation  to  her  or  to  the  work  done  by  her,  and 
in  the  course  of  which  her  injuries  were  sustained,  as  to  make 
his  negligence  the  negligence  of  the  employer.  The  case, 
therefore,  falls  within  the  jvell-settled  rule,  as  to  which  it  is 
unnecessary  to  cite  cases,  which  exempts  an  employer  from 
liability  for  injuries  to  a  servant  caused  by  another  servant, 
and  does  not  fall  within  any  exception  to  that  rule  which 
destroys  the  exemption  of  the  employer  when  his  own  negli  - 
gence  contributes  to  the  injury,  or  when  the  other  servant 
occupies  such  a  relation  to  the  injured  party  or  to  his  employ- 
ment, in  the  course  of  which  his  injury  was  received,  as  to 
make  the  negligence  of  such  servant  the  negligence  of  the 
employer." 

The  next  notable  case  is  that  of  Baltimore  &  O.  R.  Co.  v. 
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Baugh,  149  U.  S.  368,  54  Am.  &  Eng.  R.  Cas.  328,  37  L.  Ed. 
772,  13  Sup.  Ct.  Rep.  914,  in  which  it  was  held  that  an 
engineer  and  fireman  of  a  locomotive,  running  alone  and 
without  any  train  attached,  were  fellow  servants  of  the  com- 
pany, so  as  to  preclude  the  latter  from  recovering  from  the 
company  for  injuries  caused  by  the  negligence  of  the  former. 
In  the  course  of  the  opinion  Mr.  Justice  Brewer  said  : 

**It  may  safely  be  said  that  this  court  has  never  recognized 
the  proposition  that  the  mere  control  of  one  servant  over 
another  in  doing  a  particular  piece  of  work  destroys  the  rela- 
tion of  fellow  servants,  and  puts  an  end  to  the  master's  lia- 
bility. On  the  contrary,  all  the  cases  proceed  on  the  ground 
of  some  breach  of  positive  duty  resting  upon  the  master,  or 
upon  the  idea  of  superintendence  or  control  of  a  department. 
It  has  ever  been  affirmed  that  the  employee  assumes  the 
ordinary  risks  incident  of  the  service  ;  and,  as  we  have  seen, 
it  is  as  obvious  that  there  is  risk  from  the  negligence  of  one 
in  immediate  control  as  from  one  simply  a  co-worker.  That 
the  running  of  an  engine  by  itself  is  not  a  separate  branch 
of  service,  seems  perfectly  clear.  The  fact  is,  all  the  loco- 
motive  engines  of  a  railroad  company  are  in  the  one  depart- 
ment, the  operating  department;  and  those  employed  in 
running  them,  whether  as  engineers  or  firemen,  are  engaged 
in  a  common  employment,  and  are  fellow  servants." 

We  shall  have  occasion  to  revert  to  this  case  when  we 
come  to  consider  the  decision  in  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Ross. 

In  Northern  P.  R.  Co.  v.  Hambly,  154  U.  S.  349,  38  L.  Ed. 
1009,  14  Sup.  Ct.  Rep.  983,  it  was  held  that  a  common  day 
laborer  in  the  employ  of  a  railroad  company,  who,  while 
working  for  the  company  under  the  order  and  direction  of  a 
section  boss  or  foreman,  on  a  culvert  on  the  line  of  the  com- 
pany's road,  receives  an  injury  by  and  through  the  negligence 
of  the  conductor  and  of  the  engineer  in  moving  and  operat- 
ing a  passenger  train  upon  the  company's  road,  is  a  fellow 
servant  with  such  engineer  and  such  conductor,  in  such  a 
sense  as  exempts  the  railroad  company  from  liability  for  the 
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injury  so  inflicted;  that  Mr.  Justice  Brown,  in  delivering 
the  opinion  of  the  court,  observed  : 

"To  hold  the  principal  liable  whenever  there  are  gradations 
of  rank  between  the  persons  receiving  and  the  person  causing 
the  injury,  or  whenever  they  are  employed  in  different 
departments  of  the  same  general  service,  would  result  in 
frittering  away  the  whole  doctrine  of  fellow  service.  Cases 
arising  between  persons  engaged  together  in  the  same  iden- 
tical service,  as,  for  instance,  between  brakemen  of  the  same 
train  or  two  seamen  of  equal  rank,  on  the  same  ship,  are 
comparatively  rare.  In  a  large  majority  of  cases  there  is 
some  distinction  either  in  respect  to  grade  of  service,  or  in 
the  nature  of  their  employments.  Courts,  however,  have 
been  reluctant  to  recognize  these  distinctions  unless  the  supe- 
riority of  the  person  causing  the  injury  was  such  as  to  put 
him  rather  in  the  category  of  principal  than  of  agent,  as,  for 
example,  the  superintendent  of  a  factory  or  railway,  and  the 
employments  were  so  far  different  that,  although  paid  by  the 
same  master,  the  two  servants  were  brought  no  farther  in 
contact  with  each  other  than  as  if  they  had  been  employed 
by  different  principals.'* 

In  Central  R.  Co.  v.  Keegan,  160  U.  S.  259,  40  L.  Ed.  418, 
16  Sup.  Ct.  Rep.  269,  Baltimore  &  O.  R.  Co.  v,  Baugh,  149 
U.  S.  368,  54  Am.  &  Eng.  R.  Cas.  328,  37  L.  Ed.  772,  13 
Sup.  Ct.  Rep.  914,  was  approved  and  followed  in  respect  to 
its  statement  as  to  what  constitutes  a  vice  principal. 

In  Northern  P.  R.  Co.  v.  Peterson,  162  U.  S.  346,  4  Am.  & 
Eng.  R.  Cas.,  N.  S.,  117,  40  L.  Ed.  994, 16 Sup.  Ct.  Rep.  843, 
an  action  had  been  brought  in  the  circuit  court  of  the  United 
States  for  the  district  of  Minnesota  by  Peterson,  to  recover 
damages  against  the  railroad  company,  alleged  to  have  been 
caused  by  the  negligence  of  the  foreman  of  a  gang  of  laborers, 
engaged  in  putting  in  repair  sections  of  the  railroad.  The 
foreman  had  power  to  hire  and  discharge  the  hands  who 
composed  the  gang,  and  had  exclusive  charge  of  their 
direction  and  management  in  all  matters  connected  with  their 
employment.     The   plaintiff   recovered   a   verdict,    and   the 
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judgment  of  the  circuit  court  thereon  was  affirmed  by  the 
circuit  court  of  appeals  of  the  eighth  circuit.  The  cause  was 
brought  to  this  court,  and  the  judgments  of  the  courts  below 
were  reversed.  The  opinion  of  this  court  was  by  Mr.  Jus- 
tice Peckham,  in  which  he  reviewed  the  authorities,  and 
expressed  the  following  conclusions : 

**The  general  rule  is,  that  those  entering  into  the  service 
of  a  common  master  become  thereby  engaged  in  a  common 
service  and  are  fellow  servants,  and,  prima  facie ^  the  common 
master  is  not  liable  for  the  negligence  of  one  of  his  servants 
which  has  resulted  in  an  injury  to  a  fellow  servant.  There 
are,  however,  some  duties  which  a  master  owes,  as  such,  to 
a  servant  entering  his  employment.  He  owes  the  duty  to 
provide  such  servant  with  a  reasonably  safe  place  to  work 
in,  having  reference  to  the  character  of  the  employment  in 
which  the  servant  is  engaged.  He  also  owes  the  duty  of 
providing  reasonably  safe  tools,  appliances,  and  machinery 
for  the  accomplishment  of  the  work  necessary  to  be  done. 
He  must  exercise  proper  diligence  in  the  employment  of 
reasonably  safe  and  competent  men  to  perform  their  respective 
duties,  and  it  has  been  held  in  many  states  that  the  master 
owes  the  further  duty  of  adopting  and  promulgating  safe  and 
proper  rules  for  the  conduct  of  his  business,  including  the 
government  of  the  machinery  and  the  running  of  trains  on 
a  railroad  track.  If  the  master  be  neglectful  in  any  of  these 
matters  it  is  a  neglect  of  a  duty  which  he  personally  owes  to 
his  employees  and  if  the  employee  suffer  damage  on  account 
thereof,  the  master  is  liable.  If,  instead  of  personally  per- 
forming these  obligations,  the  master  engages  another  to  do 
them  for  him,  he  is  liable  for  the  neglect  of  that  other,  which, 
in  such  case,  is  not  the  neglect  of  a  fellow  servant,  no  matter 
what  his  position  as  to  other  matters,  but  is  the  neglect  of 
the  master  to  do  those  things  which  it  is  the  duty  of  the 
master  to  perform  as   such.  .     .     The  rule  is   that,  in 

order  to  form  an  exception  to  the  general  law  of  nonliability, 
the  person  whose  neglect  caused  the  injury  must  be  'one  who 
was  clothed  with  the  control  and  management  of  a  distinct 
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department,  and  not  a  mere  separate  piece  of  work  in  one  of 
tlie  branches  of  service  in  a  department.'  This  distinction 
is  a  plain  one,  and  not  subject  to  any  great  embarrassment 
in  determining  the  fact  in  any  particular  case. 

**When  the  business  of  the  master  or  employer  is  of  such 
great  and  diversified  extent  that  it  naturally  and  necessarily 
separates  itself  into  departments  of  service,  the  individuals 
placed  by  the  master  in  charge  of  these  separate  branches 
and  departments  of  service,  and  given  entire  and  absolute 
control  therein,  may  properly  be  considered,  with  respect  to 
employees  under  them,  vice  principals  and  representatives 
of  the  master  as  fully  and  completely  as  if  the  entire  business 
of  the  master  were  placed  by  him  under  one  superintendent. 
.  .  .  This  boss  of  a  small  gang  of  ten  or  fifteen  men, 
engaged  in  making  repairs  upon  the  road  wherever  they 
might  be  necessary,  over  a  distance  of  three  sections,  aiding 
and  assisting  the  regular  gang  of  workmen  upon  each  section 
as  occasion  demanded,  was  not  such  a  superintendent  of  a 
separate  department,  nor  was  he  in  control  of  such  a  distinct 
branch  of  the  work  of  the  master  as  would  be  necessary  to 
render  the  master  liable  to  a  co-employee  for  his  neglect. 
He  was  in  fact,  as  well  as  in  law,  a  fellow  workman  ;  he 
went  with  the  gang  to  the  place  of  work  in  the  morning, 
stayed  there  with  them  during  the  day,  superintended  their 
work,  giving  directions  in  regard  to  it,  and  returned  home 
with  them  in  the  evening,  acting  as  a  part  of  the  crew  of  the 
hand  car  upon  which  they  rode.  The  mere  fact,  if  it  be  a 
fact,  that  he  did  not  actually  handle  a  shovel  or  a  pick,  is  an 
unimportant  matter.  Where  more  than  one  man  is  engaged 
in  doing  any  particular  work,  it  becomes  almost  a  necessity 
that  one  should  be  boss  and  the  other  subordinate,  but  both 
are  nevertheless  fellow  workmen.'* 

The  last  case  we  shall  refer  to  is  that  of  Cakes  z;.  Mase, 
165  U.  S.  363,  41  I^.  Ed.  746,  17  Sup.  Ct.  Rep.  345,  where  it 
was  declared  to  be  the  settled  law  of  this  court  that  the  rela- 
tion of  fellow  servants  exists  between  an  engineer,  operating 
a  locomotive  on  one   train,  and   the   conductor   on   another 
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train  on  the  same  road;  and  Northern  P.  R.  Co.  v.  Poirier, 
167  U.  S.  48,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  759,  42  L.  Ed. 
72,  17  Sup.  Ct.  Rep.  741,  where  it  was  held  that  a  brakeman 
on  a  regular  train  of  a  railroad  and  the  conductor  of  a  wild 
train,  on  the  same  road,  are  fellow  servants,  and  the  railroad 
company  is  not  responsible  for  injuries  happening  to  the 
former  by  reason  of  a  collision  of  the  two  trains,  caused  by 
the  negligence  of  the  latter  and  by  his  disregard  of  the  rules 
of  the  company. 

Without  attempting  to  educe  from  these  cases  a  rule  appli- 
cable to  all  possible  circumstances,  we  think  that  we  are 
warranted  by  them  in  holding  in  the  present  case  that,  in 
the  absence  of  evidence  of  special  and  unusual  powers  hav- 
ing been  conferred  upon  the  conductor  of  the  freight  train, 
he,  the  engineer,  and  the  brakeman,  must  be  deemed  to 
have  been  fellow  servants  within  the  meaning  of  the  rule 
which  exempts  the  railroad  company,  their  common  em- 
ployer, from  liability  to  one  of  them  for  injuries  caused  by 
the  negligence  of  another. 

This  conclusion  is  certainly  sound  unless  we  are  constrained 
to  hold  otherwise  by  the  decision  in  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Ross,  112  U.  S.  377, 17  Am.  &  Eng.  R.  Cas.  501,  28  L. 
Ed.  787,  5  Sup.  Ct.  Rep.  184,  already  referred  to.  That  was 
a  case  wherein  an  action  was  maintained,  brought  by  a  loco- 
motive engineer  to  recover  damages  received  in  a  ooUision 
caused  by  the  negligence  of  the  conductor  of  the  train  ;  and 
it  must  be  admitted  that  the  reasoning  employed  by  Mr. 
Justice  Field,  in  his  opinion  expressing  the  views  of  a 
majority  of  the  court,  and  the  conclusion  reached  by  him,  can- 
not be  reconciled  with  the  other  decisions  of  this  court  here- 
inbefore cited.  We  do  not  think  that  it  would  be  proper  to 
pass  by  the  case  without  comment,  nor  yet  to  attempt  to  dis- 
tinguish it  by  considerations  so  narrow  as  to  leave  the  courts 
below  in  uncertainty  as  to  the  doctrine  of  this  c(»urt  on  a  sub- 
ject so  important  and  of  such  frequent  recurrence.  The  case  in 
hand  exemplifies  the  perplexity  caused  dy  the  Ross  Case.  The 
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trial  court  gave  effect  to  it  as  establishing  the  proposition 
that  the  conductor  of  an  ordinary  freight  train,  with  no  other 
powers  than  those  assumed  to  belong  to  such  an  employee  by 
virtue  of  such  a  position,  is  a  vice  principal,  against  whose 
negligence  the  company  is  bound  to  indemnify  all  the  other 
employees  on  the  train.  Yet  it  is  evident  that  the  judges  of 
the  circuit  court  of  appeals  did  not  find  themselves  able  to 
either  accept  or  reject  such  a  proposition,  as  they  have  certi- 
fied it  to  us  as  one  on  which  they  desire  our  instructions. 
Such  a  course  plainly  evinces  doubts  whether,  in  view  of  the 
decisions  both  before  and  since,  the  case  of  Chicago,  M.  & 
St.  P.  R.  Co.  V,  Ross,  furnishes  a  safe  and  approved  rule  to 
guide  the  trial  courts. 

While  the  opinion  in  the  Ross  Case  contains  a  lucid  expo- 
sition of  many  of  the  established  rules  regulating  the  relations 
between  masters  and  servants,  and  particularly  as  respects 
the  duties  of  railroad  companies  to  their  various  employees, 
we  think  it  went  too  far  in  holding  that  a  conductor  of  a 
freight  train  is^  ts^o  fcLcto^  a  vice  principal  of  the  company. 
An  inspection  of  the  o  pinion  shows  that  that  conclusion  was 
based  upon  certain  assumptions,  not  borne  out  by  the  evi- 
dence in  the  case,  as  to  the  powers  and  duties  of  conductors 
of  freight  trains.     Thus  it  was  said  : 

**  We  know  from  the  manner  in  which  railways  are  oper- 
ated that,  subject  to  the  general  rules  and  orders  of  the  direct- 
ors of  the  companies,  the  conductor  has  entire  control  and 
management  of  the  train  to  which  he  is  assigned.  He  directs 
when  it  shall  start,  at  what  speed  it  shall  run,  at  what  sta- 
tions it  shall  stop,  and  for  what  length  of  time,  and  every- 
thing essentia]  to  its  successful  movements,  and  all  persons 
employed  on  it  are  subject  to  his  orders.  In  no  proper  sense 
of  the  terms  is  he  a  fellow  servant  with  the  firemen,  the 
brakemen,  the  porters,  and  the  engineer.  The  latter  are 
fellow  servants  in  the  running  of  the  train  under  his  direction; 
as  to  them  and  the  train,  he  stands  in  the  place  of  and  repre- 
sents the  corporation . ' ' 
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We  think  these  statements  attribute  duties  and  powers  to 
conductors  of  freight  train,  much  greater  than  ordinarily 
exist.  Several  of  the  instances  of  control  assigned  to  the 
conductor  really  belong  to  the  engineer,  who,  as  railroads 
are  now  operated,  is  a  much  more  important  functionary  in 
the  actual  movements  of  the  train,  when  in  motion,  than  the 
conductor.  It  is  his  hand  that  regulates  the  application  of 
the  brakes  that  control  the  speed  of  the  train,  and  in  doing 
so  he  acts  upon  his  own  knowledge  and  observation,  and  not 
upon  orders  of  the  conductor.  Particularly  has  this  become 
the  case  since  the  introduction  of  the  air  train-brake  system. 
We  can  take  notice  of  the  act  of  March  2,  1893  (27  Stat,  at 
L.  531),  which  enacted  **that  it  shall  be  unlawful  for  any 
common  carrier  engaged  in  interstate  commerce  by  railroad 
to  use  on  its  line  any  locomotive  engine  in  moving  interstate 
traffic  not  equipped  with  a  power -driving  wheel  brake  and 
appliances  for  operating  the  train-brake  system,  or  to  run 
any  train  in  such  traffic  after  said  date  that  has  not  a  suffi  - 
cient  number  of  cars  in  it  so  equipped  with  power  or  train-' 
brakes  that  the  engineer  on  the  locomotive  drawing  such 
train  can  control  its  speed  without  requiring  brakemen  to  use 
the  common  hand-brake  for  that  purpose."  We  do  not  refer 
to  this  statute  as  directly  applicable  to  the  case  in  hand,  but 
as  a  legislative  recognition  of  the  dominant  position  of  the 
engineer. 

Cases  are  cited  in  the  opinion  in  the  Ross  Case  in  which  it 
has  been  held  by  the  supreme  court  of  Ohio  and  by  the  court 
of  appeals  of  Kentucky  that  railroad  companies  are  respon- 
sible for  negligence  of  conductors  to  other  employees.  But 
those  courts  do  not  accept  the  ordinary  rule  exempting  the 
master  from  liability  to  a  servant  for  the  negligent  conduct  of 
his  fellows.  At  least,  they  do  no  apply  such  a  rule  to  the 
extent  that  this  and  other  courts  have  done.  They  hold  that 
no  service  is  common  that  does  not  admit  a  common  partici- 
pation, and  no  servants  are  fellow  servants  when  one  is 
placed  in  control  over  the  other. 
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In  so  far  as  the  decision  in  the  Case  of  Ross  is  to  be  under- 
stood as  laying  it  down,  as  a  rule  of  law  to  govern  in  the 
trial  of  actions  against  railroad  companies,  that  the  con- 
ductor, merely  from  his  position  as  such,  is  a  vice  principal, 
whose  negligence  is  that  of  the  company,  it  must  be  deemed 
to  have  been  overruled,  in  effect  if  not  in  terms,  in  the  subse- 
quent case  of  Baltimore  &  O.  R.  Co.  v.  Baugh,  before  cited. 
There  Mr.  Justice  Brewer,  in  commenting  upon  the 
proposition  applied  in  the  Ross  Case,  that  the  conductor  of 
a  train  has  the  control  and  management  of  a  distinct  depart- 
ment, said : 

**But  the  danger  from  the  negligence  of  one  specially  in 
charge  of  the  particular  work  is  as  obvious  and  as  great  as 
that  of  those  who  are  simply  co-workers  with  him  in  it. 
Each  is  equally  with  the  other  an  ordinary  risk  of  the  employ- 
ment. If  he  is  paid  for  the  one,  he  is  paid  for  the  other;  if 
he  assumes  the  one,  he  assumes  the  other.  Therefore,  so 
far  as  the  matter  of  the  master's  exemption  from  liability 
depends  upon  whether  the  negligence  is  one  of  the  ordinary 
risks  of  the  employment,  and,  thus  assumed  by  the  employee, 
it  includes  all  co-workers  to  the  same  end,  whether  in  control 
or  not.  But  if  the  fact  that  the  risk  is  or  is  not  obvious  does 
not  control,  what  test  or  rule  is  there  which  determines? 
Rightfully  this,  there  must  be  some  personal  wrong  on  the 
part  of  the  master,  some  breach  of  positive  duty  on  his  part. 
If  he  discharges  all  that  may  be  called  positive  duty,  and  is 
himself  guilty  of  no  neglect,  it  would  seem  as  though  he  was 
absolved  from  all  responsibility,  and  that  the  party  who 
caused  the  injury  should  be  himself  alone  responsible.  It 
may  be  said  that  this  is  only  passing  from  one  diflficulty  to 
another,  as  it  leaves  still  to  be  settled  what  is  positive  duty 
and  what  is  personal  neglect ;  and  yet,  if  we  analyze  these 
matters  a  little,  there  will  appear  less  difl&culty  in  the  ques- 
tion. Obviously,  a  breach  of  positive  duty  is  personal  neg- 
lect; and  the  question  in  any  given  case  is,  therefore,  what  is 
the  positive  duty  of  the  master?  He  certainly  owes  the  duty  of 
16  (N  s)  A  &  E  R  Cas— 26 
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taking  fair  and  reasonable  precautions  to  surround  his  em- 
ployee with  fit  and  careful  co-workers,  and  the  employee  has  a 
right  to  rely  upon  his  discharge  of  this  duty.      If  the  master  is 
careless  in  the  matter  of  employing  a  servant,  it  is  his  per- 
sonal neglect ;  and  if  without  proper  care  in  inquiring  as  to 
his  competency  he  does  employ  an  incompetent  person  the 
fact  that  he    has   an   incompetent,   and    therefore    an   im- 
proper,   employee    is    a    matter    of    his    personal    wrong, 
and  owing  to  his  personal  neglect.     And  if  the  negligence 
of  this  incompetent  servant  works  injury  to  a  co-servant,  is  it 
not  obvious  that  the  master's  omission  of  duty  enters  directly 
and  properly  into  the  question  of  responsibility?     If,  on  the 
other  hand,  the  master  has  taken  all  reasonable  precautions 
to  inquire  into  the  competency  of  one  proposing  to  enter  into 
his  service,  and  as  the  result  of  such  reasonable  inquiry  is 
satisfied  that  the  employee  is  fit  and  competent,  can  it  be  said 
that  the  master  has  neglected  anything,  that  he  has  omitted 
any  personal  duty;  and  this,  notwithstanding  that  after  the 
servant  has  been  employed  it  shall  be  disclosed  that  he  was 
incompetent  and  unfit?     If  he  has  done  all  that  reasonable 
care  requires  to  inquire  into  the  competency  of  his  servant,  is 
any  neglect  imputable  to  him?     No  human  inquiry,  no  pos- 
sible  precautions,    is  sufi&cient  to   absolutely   determine  in 
advance  whether  a  party  under  certain  exigencies  will  or  will 
not  do  a  negligent  act.     So  it  is  not  possible  for  the  master, 
take  whatsoever  pains  he  may,  to  secure  employees  who  will 
never  be  guilty  of  any   negligence.      Indeed,    is  there  any 
man  who  does  not  sometimes  do  a  negligent  act?     Neither 
is  it  possible  for  the  master,  with  any  ordinary  and  reason- 
able care,  always  to  secure  competent  and  fit  servants.    He 
may  be  mistaken,  notwithstanding  the  reasonable  precautions 
he  has  taken.     Therefore,  that  a  servant  proves  to  be  unfit 
and  incompetent,  or  that  in  any  given  exigency  he  is  guilty 
of  a  negligent  act  resulting  in  injury  to  a  fellow  servant,  does 
not  of  itself  prove  any  omission  of  care  on  the  part  of  the 
master  in  his  employment ;  and  it  is  only  when  there  is  such 
omission  of  care  that  the  master  can  be  said  to  be  guilty  of 
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personal  wrong  in  placing  or  continuing  such  servant  in  his 
employ,  or  has  done  or  omitted  aught  justifying  the  placing 
upon  him  responsibility  for  such  employee's  negligence. 

**Again,  a  master  employing  a  servant  impliedly  engages 
with  him  that  the  place  in  which  he  is  to  work  and  the  tools 
or  machinery  with  which  he  is  to  work,  or  by  which  he  is  to 
be  surrounded,  shall  be  reasonably  safe.  It  is  the  master 
who  is  to  provide  the  place  and  the  tools  and  the  machinery, 
and  when  he  employs  one  to  enter  into  his  service  he 
impliedly  says  to  him  that  there  is  no  other  danger  in  the 
place,  the  tools,  and  the  machinery,  than  such  as  is  obvious 
and  necessary.  Of  course,  some  places  of  work  and  some 
kinds  of  machinery  are  more  dangerous  than  others,  but  that 
is  something  which  inheres  in  the  thing  itself,  which  is  a 
matter  of  necessity,  and  cannot  be  obviated.  But  within 
such  limits  the  master  who  provides  the  place,  the  tools,  and 
the  machinery  owes  a  positive  duty  to  his  employees  in  respect 
thereto.  That  positive  duty  does  not  go  to  the  extent  of  a 
guarantee  of  safety,  but  it  does  require  that  reasonable  pre- 
cautions be  taken  to  secure  safety,  and  it  matters  not  to  the 
employee  by  whom  that  safety  is  secured,  or  the  reasonable 
precautions  therefor  taken.  He  has  a  right  to  look  to  the 
master  for  the  discharge  of  that  duty,  and  if  the  master, 
instead  of  discharging  it  himself,  sees  fit  to  have  it  attended 
to  by  others,  that  does  not  change  the  measure  of  obligation 
to  the  employee,  or  the  latter*s  right  to  insist  that  reasonable 
precaution  shall  be  taken  to  secure  safety  in  these  respects. 
Therefore  it  will  be  seen  that  the  question  turns  rather  on  the 
character  of  the  act  than  on  the  relations  of  the  employees  to 
each  other.  If  the  act  is  one  done  in  the  discharge  of  some 
positive  duty  of  the  master  to  the  servant,  then  negligence  in 
the  act  is  the  negligence  of  the  master ;  but  if  it  be  not  one 
in  the  discharge  of  such  positive  duty,  then  there  should 
be  some  personal  wrong  on  the  part  of  the  employer  before 
he  is  held  liable  therefor.  But,  it  may  be  asked,  is  not  the 
duty  of  seeing  that  competent  and  fit  persons  are  in  charge  of 
any  particular  work  as  positive  as  that  of  providing  safe 
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places  and  machinery?  Undoubtedly  it  is,  and  requires  the 
same  vigilance  in  its  discharge.  But  the  latter  duty  is  dis- 
charged when  reasonable  care  has  been  taken  in  providing 
such  safe  place  and  machinery,  and  so  the  former  is  as  fully 
discharged,  when  reasonable  precautions  have  been  taken  to 
place  fit  and  competent  persons  in  charge.  Neither  duty 
carries  with  it  an  absolute  guaranty.  Each  is  satisfied  with 
reasonable  effort  and  precaution.'* 

Accordingly,  the  conclusion  reached  was  that,  although 
the  party  injured  was  a  fireman,  who  was  subject  to  the  orders 
and  control  of  the  engineer,  in  the  absence  of  any  conductor, 
there  was  no  liability  on  the  company  for  negligence  of  the 
ad  ifiierim  conductor. 

That  this  reasoning  and  conclusion  were  inconsistent  with 
those  in  the  Ross  Case  is  not  only  apparent  on  comparing 
them,  but  further  appears  in  the  dissenting  opinion  in  the 
Baugh  Case  of  Mr.  Justice  Field,  who  was  the  author  of 
the  opinion  in  the  Case  of  Ross.     He  said  : 

**The  opinion  of  the  majority  not  only  limits  and  narrows 
the  doctrine  of  the  Ross  Case,  but,  in  effect,  denies,  even 
with  the  limitations  placed  by  them  upon  it,  the  correctness 
of  its  general  doctrine,  and  asserts  that  the  risks  which  an 
employee  of  a  company  assumes  from  the  service  which  he 
undertakes  is  from  the  negligence  of  one  in  immediate  control, 
as  well  as  from  a  co-worker,  and  that  there  is  no  superintend- 
ing agency  for  which  a  corporation  is  liable,  unless  it  extends 
to  an  entire  department  of  service.  A  conclusion  is  thus 
reached  that  the  company  is  not  responsible  in  the  present  case 
for  injuries  received  by  the  fireman  from  the  negligent  acts  of 
the  conductor  of  the  engine.  .  .  .  The  principle  in  the  Ross 
Case  covers  this  case,  And  requires,  in  my  opinion,  a  judgment 
of  aflfirmance.** 

So,  likewise,  Mr.  Chief  Justice  Fuller  dissented  in  the 
Baugh  Case  for  the  express  reason  that,  in  his  opinion,  the 
case  came  within  the  rule  laid  down  in  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Ross. 

To  conclude  and  not  to  subject  ourselves  to  our  own  pre- 
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vious  criticism,  of  proceeding  upon  assumptions  not  founded 
on  the  evidence  in  the  case,  we  shall  content  ourselves  by 
saying  that,  upon  the  facts  stated  and  certified  to  us  by  the 
judges  of  the  circuit  court  of  appeals,  we  cannot,  as  a  matter 
of  law,  based  upon  those  facts  and  upon  such  common 
knowledge  as  we,  as  a  court,  can  be  supposed  to  possess, 
hold  a  conductor  of  a  freight  train  to  be  a  vice  principal 
within  any  safe  definition  of  that  relation. 

Accordingly  we  answer  the  first  question  put  to  us  in  the 
affirmative,  and  the  second  question  in  the  negative. 

Let  it  be  so  certified. 

Mr.  Justice  Hari^an,  dissenting  : 

I  concurred  in  the  opinion  and  judgment  of  this  court  in 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Ross,  112  U.  S.  377,  17  Am. 
&  Eng.  R.  Cas.  501, 28  L.  Ed.  787,  5  Sup.  Ct.  Rep.  184,  and 
do  not  now  perceive  any  sound  reason  why  the  principles  an- 
nounced in  that  case  should  not  be  sustained.  In  my  judgment 
the  conductor  of  railroad  train  is  the  representative  of  the 
company  in  respect  of  its  management,  all  the  other  employees 
on  the  train  are  his  subordinates  in  matters  involved  in  such 
management,  and  for  injury  received  by  any  one  of  those 
subordinates  during  the  management  of  the  train  by  reason 
of  the  negligence  of  the  conductor  the  railroad  company 
should  be  held  responsible.  As  the  conductor  commands 
the  movements  of  the  train  and  has  general  control  over  the 
employees  connected  with  its  operation,  the  company  repre- 
sented by  him  ought  to  be  held  responsible  for  his  negligence 
resulting  in  injury  to  other  employees  discharging  their 
duties  under  his  immediate  orders.  If  in  such  case  the 
conductor  be  not  a  vice  principal,  it  is  difl&cult  to  say  who 
among  the  ofl&cers  or  agents  of  a  corporation  sued  by  one  of 
its  employees  for  personal  injuries  ought  to  be  regarded  as 
belonging  to  that  class.  Having  these  views,  I  am  compelled 
to  withhold  my  assent  from  the  opinion  and  judgment  in 
this  case. 
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Evidence — Conversations— Res  Gestae— Parties  in  Interest. — While 
deceased,  a  section  hand,  whose  duty  it  was  to  inspect  the  track, 
and,  in  case  of  an  obstruction  thereon,  to  aid  the  passage  of  trains, 
under  the  orders  of  their  conductors,  was  walking  the  track,  he 
found  that  a  train  had  been  stopped  by  a  slide  from  a  bank,  and  at 
once  began  to  remove  the  obstruction,  being  assisted  in  the  work  by 
the  train  crew,  under  the  orders  of  its  conductor.  While  so  engaged, 
he  made  declarations  in  a  conversation  with  the  conductor,  tending 
to  show  that  he  knew  that  the  position  in  which  he  was  working 
was  dangerous  on  account  of  the  probability  of  the  occurrence  of 
another  slide ;  and  another  slide,  almost  concurrent  with  the  con- 
versation, was  the  cause  of  his  death.  Held^  in  an  action  against 
the  railroad  for  the  death,  that  such  conversation  was  part  of  the  res 
gesta\  and  the  testimony  of  the  conductor  giving  its  substance 
was  not  rendered  incompetent  by  a  statute  making,  under  certain 
circumstances,  parties  in  interest  incompetent  to  testify. 

Fellow  Servants.* — Although  deceased  was  assisting  in  removing 
the  obstruction  under  the  orders  of  the  conductor,  in  accordance 
with  a  rule  of  the  railroad,  the  latter,  in  directing  the  work,  was  his 
fellow  servant,  and  not  a  vice  principal. 

Assumption  of  Risk. f — An  employee  in  the  discharge  of  his  duties, 
voluntarily  assisting  in  the  performance  of  work,  which  he  knows 
to  be  dangerous  because  of  the  insufficiency  of  the  force  of  men 
furnished,  assumes  the  risks  arising  from  such  insufficiency. 

Same.^ — An  employee  assumes  the  risks  arising  from  the  obvious 
dangers  of  the  place  in  which  he,  without  compulsion,  goes  to  work. 

Error  by  plaintiff  to  the  circuit  court  of  the  United 
States  for  the  Western  division  of  the  District  of  Washing- 
ton.    Affirmed. 

♦See  Stephani  v.  Southern  Pac.  R.  Co.  (Utah),  14  Am.  A  EJng.  R. 
Cas.,  N.  S.,  575,  and  note,  p.  586. 
f  See  note  at  end  of  case. 
^See  notes,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  484  et  seq. 
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M,  G,  Munly^  Jas,  M,  Ashtouy  and  W,  L.  Sachse,  for 
plaintiff  in  error. 

Crowley  &  Grosscup^  for  defendant  in  error. 

Before  Gii^bert,  Ross,  and  Morrow,  Circuit  Judges. 

Ross,  Circuit  Judge.  This  action  was  brought  in  the 
court  below  to  recover  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  by  the  death  of  her  husband,  Charles 
Slavens,  on  December  7,  1896,  by  reason  of  the  alleged 
negligence  of  the  defendant  company.  Deceased,  Slavens, 
was  a  section  hand  in  the  employ  of  the  railway  company ; 
performing  the  duty,  at  the  time  of  his  death,  of  track 
walker  and  night  watchman.  One  Antrim  was  the  foreman 
of  the  section  of  the  road  on  which  the  accident  which 
caused  Slavens'  death  occurred,  and,  on  the  evening  of  the 
accident,  detailed,  from  the  section  men  under  his  charge, 
Slavens  and  one  Hughes  to  patrol  it.  Antrim  had  then  had 
charge  of  this  section  for  more  than  five  years,  and  Slavens 
and  Hughes  had  worked  thereon  about  four  years.  The 
night  watchmen  were  usually  sent  out  in  pairs.  Hughes 
and  Slavens  had  frequently  been  companions  in  the  work, 
and  had  previously  removed  slides  along  different  parts  of 
the  section.  These  men  were  sent  out  on  the  road  by  the 
foreman  in  pursuance  of  general  rules  of  the  company,  which 
provide : 

**Rule  455.  Roadm asters  are  responsible  for  the  safety  of 
track,  good  condition  of  roadbed,  fences,  right  of  way,  and 
grounds,  and  neat  and  tidy  appearance  of  stations,  buildings, 
and  surroundings.  They  will  frequently  examine  bridges, 
culverts,  water  stations,  and  other  structures,  and  promptly 
report  any  defects  or  failure  to  superintend.'' 

**Rule  460.  Foremen  and  men  in  their  employ  must  at  all 
times  hold  themselves  in  readiness  to  aid  the  passage  of  trains, 
and,  in  case  of  accident  or  delay,  will  obey  the  orders  of  the 
conductors.     (See  rule  72.) 

*'Rule  461.  Section  foremen  must  pass  over  and  examine 
their   sections   daily,  and   ascertain   that   the  track,  slopes » 
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cuts,   bridges,   switches,   etc.,  are  safe,  and  make  necessary 
repairs.     This  should  be  done  in  the  morning. 

**Rule  462.  In  case  of  extraordinary  storms  or  high  water, 
foremen  must  be  out  with  their  men,  day  and  night,  with 
proper  signals,  and  watch  those  places  most  likely  to  damage, 
and  take  every  precaution  to  prevent  accident.'* 

**Rule  472.  The  rounds  of  road  watchmen  or  track 
walkers  must  be  so  arranged  as  to  pass  over  their  section  in 
advance  of  passenger  trains,  when  practicable.  They  will 
carefully  examine  the  roadway,  keeping  a  sharp  lookout  for 
broken  rails,  observe  switches,  try  locks,  and  see  that  they 
are  in  proper  order;  see  that  cars  clear  the  main  track;  ex- 
amine buildings  and  other  property,  and  protect  the  same 
from  theft,  fire,  or  other  damage.  Should  an  obstruction  or 
anything  occur  that  would  be  liable  to  endanger  trains,  the 
watchmen  will  at  once,  after  leaving  a  red  signal  in  the 
center  of  the  track  where  obstruction  occurs,  proceed  in 
the  direction  of  the  first  expected  train,  and  place  torpedoes 
on  the  rail,  as  provided  in  rule  133.  He  will  then  protect 
the  opposite  direction  in  the  same  way,  and  then  call  his 
foreman,  and  send  word  to  the  nearest  telegraph  office.'* 

**Rule  72.  Six  long  blasts,  repeated  at  intervals,  is  notice 
to  trackmen  and  others  that  the  train  needs  assistance ;  and 
all  employees  within  hearing  must  repair  at  once  to  the 
engine  or  train,  and  render  such  aid  as  is  in  their  power.*' 

Slavens  and  Hughes  were  acting  under  these  general  rules 
at  the  time  of  the  accident,  which  occurred  in  the  evening  of 
December  7,  1896,  about  three  or  four  miles  south  of  Castle- 
rock,  in  the  state  of  Washington,  at  which  point  the  defend- 
ant's road  is  located  between  a  high  bluff  and  the  Cowlitz 
river.  The  bank  of  the  road  at  that  place  is  from  40  to  60 
feet  high,  with  a  slope  of  about  45  deg.,  and  is  covered  with 
a  heavy  growth  of  brush  and  undergrowth.  On  the  opposite 
side  of  the  railroad  track,  and  very  near  it,  is  the  bank  of  the 
river.  The  river  at  the  time  of  the  accident  was  very  high ; 
it  being  the  season  of  rainstorms,  and  it  having  then  been 
raining  for  several  days.     While  Slavens  and  Hughes  were 
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-walking  on  the  track  several  miles  south  of  Castlerock,  a 
freight  train  from  the  north  overtook  and  passed  them. 
Within  a  few  minutes  they  heard  the  whistle  of  the  engine 
for  aid,  and  at  once  hurried  forward  to  the  assistance  of  the 
train.  When  they  arrived  they  found  that  the  train  had 
been  stopped  by  a  slide  from  the  high  bank,  consisting  of  soft, 
mushy  ground,  brush,  and  stumps.  They  at  once  began  to 
remove  the  obstructions ;  being  assisted  in  the  work  by  the 
train  crew,  under  the  direction  of  the  conductor.  While  so 
eiififaged,  a  second  slide  from  the  same  bank  occurred,  which 
carried  Slavens  and  Hughes  into  the  river,  resulting  in  the 
death  of  the  former. 

In  her  complaint,  the  plaintiff  alleged  that  through  its 
carelessness  and  negligence,  and  without  the  knowledge  of 
the  deceased,  the  defendant  allowed  the  bank  to  become 
insecure  and  dangerous  to  its  employees,  including  the 
deceased,  who  might  be  ordered  or  directed  to  work  upon  or 
adjacent  to  its  track  at  the  point  in  question;  that  the 
defendant  ordered  the  deceased  and  Hughes  to  remove  the 
obstructions  from  the  railroad  track  with  all  possible  speed, 
and  carelessly  and  negligently  failed  to  notify  or  warn  the 
deceased  or  Hughes  of  the  dangers  incident  to  or  attendant 
upon  the  removal  of  the  obstructions ;  that  it  was  very  dark, 
and  that  the  deceased  and  Hughes  were  unable  to  see,  and 
did  not  know,  and  could  not  by  the  exercise  of  ordinary 
diligence  have  known,  the  true  cdndition  of  the  bank,  and 
were  unaware  of  its  insecure  and  dangerous  condition ;  that 
it  was  the  duty  of  the  defendant  to  have  employed  a  larger 
number  of  laborers  to  remove  the  obstructions,  or  to  have 
watched  the  bank  while  the  deceased  and  Hughes  were  remov- 
ing them,  and  to  have  warned  the  deceased  of  the  insecure  and 
dangerous  condition  of  the  bank,  but  that  the  defendant 
wholly  disregarded  its  duty  in  that  behalf.  The  answer  of 
the  defendant  denied  all  the  allegations  of  negligence  on  its 
part,  and,  as  an  affirmative  defense,  averred  that  the  deceased 
and  Hughes  were  at  the  time  of  the  accident,  and  for  a  long 
time  prior  thereto  had  been,  in  the  employ  of  the  defendant 


410  MASTER  AND  SERVANT  Vol  XVI 

(NS) 

Slavens  v.  Northern  Pac.  Ry.  Co 

as  section  men  and  laborers,  and  tbat,  as  such,  it  was  tbeir 
duty  to  go  over  and  along  tbe  track  of  the  defendant  at  the 
place  named  in  tbe  complaint,  and  other  places,  for  the 
purpose  of  inspecting  and  examining  the  road,  to  ascertain  if 
any  obstructions  were  upon  the  track,  and  to  remove  any 
found  thereon ;  that  the  deceased  and  Hughes  were  fellow 
servants  in  such  common  employment,  and  that  the  deceased 
was  familiar  with  the  track  and  roadbed  of  the  defendant  at 
and  near  the  place  where  the  accident  occurred,  and  for  a  long 
distance  on  each  side  of  that  place,  and  had  frequently  passed 
over  and  along  the  track  in  such  employment ;  that  Slavens 
knew  of  the  manner  in  which  the  railroad  was  constructed, 
and  the  location  and  situation  of  all  of  its  banks,  and  of  the 
bluffs  adjacent  thereto,  and  that  he  could  and  did  inspect 
the  same,  and  that  all  danger  of  slides  from  the  bank  upon 
the  railroad  track  was  well  known  to  him ;  that  at  the  time 
of  the  accident  there  were  severe  storms  of  rain,  and  that 
Slavens  knew  that  at  such  times  there  was  danger  of  slides 
from  the  bank,  and  that  he  was  employed  to  ascertain  and 
discover  such  slides,  in  the  event  of  their  occurring,  and  to 
remove  the  same ;  that  the  slides  in  question  were  occasioned 
by  the  great  quantity  of  rain  which  had  previously  fallen, 
and  the  condition  of  the  earth,  and  that  Slavens  well  knew 
these  conditions,  and,  as  part  of  his  employment,  voluntarily 
assumed  the  examination  of  the  track  and  roadbed,  and 
voluntarily  assumed  the  work  of  removing  such  slides,  and, 
in  connection  with  his  fellow  servant,  Hughes,  did  undertake 
to  remove  one  of  the  slides  mentioned ;  that  the  falling  of 
the  bank  was  the  result  of  an  accident,  and  did  not  occur 
through  any  fault  or  neglect  on  defendant's  part  in  the 
construction  of  its  road,  or  in  any  other  way,  and  that 
all  the  dangers  arising  from  the  slide,  or  other  condition  of 
the  bank  or  bluff,  were  open  to  the  observation  of  Slavens, 
and  were  known  to  him ;  that  he  was  familiar,  and  had  been 
for  years,  with  the  locality,  and  with  all  the  dangers  which 
could  or  might  arise  by  reason  of  the  falling  of  the  banks,  or 
otherwise;  and  that  he  assumed  all  risk  incident  thereto  by 
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accepting  the  employment  of  the  defendant  and  continuing- 
to  remain  therein.  The  trial  resulted  in  a  verdict  for  the 
defendant,  and  the  cause  is  brought  here  by  the  plaintiff  by 
writ  of  error. 

There  was  evidence  to  the  effect  that  about  17  years  prior 
to  the  accident  a  ditch  was  constructed  on  and  along  the 
bluff  above  the  roadway,  at  varying  distances  from  the 
rim  of  the  slope  of  the  bank,  for  the  purpose  of  car- 
rying off  the  waters.  There  was  evidence  tending  to  show 
that  at  different  times  this  ditch  was  cleaned  out  by  the  sec- 
tion men  so  as  to  admit  of  the  passage  of  the  waters,  and  that 
Slavens  himself  had  sometimes  been  engaged  in  that  work. 
There  was  also  testimony  tending  to  show  that  for  some 
time  prior  to  the  accident  it  had  not  been  cleaned  out,  and 
that  it  had  become  obstructed  by  leaves,  logs,  and  trees,, 
and  that  such  obstruction  resulted  in  so  soaking  the  bank 
with  water  as  to  cause  the  slides  in  question.  The  first  slide 
— and  the  one  that  caused  the  stoppage  of  the  train,  and  the 
consequent  calling,  by  the  blasts  of  the  engine,  of  the  section 
men  to  its  aid — was  a  small  one,  of  some  10  or  12  feet  in  width, 
and  a  couple  of  feet  in  depth.  When  Slavens  and  Hughes 
came  up  to  the  train,  they  at  once  commenced  shoveling  the 
earth  and  debris  from  the  track ;  and,  finding  a  stump  on  the 
track,  the  engine  was,  under  the  direction  of  the  conductor, 
hitched  to  it,  and  it  was  pulled  off.  The  crew  of  the  train  had 
lanterns  which  threw  what  light  they  could ,  but  the  night  was 
very  dark.  At  the  trial  the  conductor  of  the  train  was  called 
as  a  witness  on  behalf  of  the  defendant,  and  after  testifying 
that  Slavens  and  Hughes,  upon  coming  up  to  the  slide, 
looked  it  over,  and  then  went  to  work  cutting  the  brush  and 
shoveling  the  dirt,  while  he  held  a  lantern,  that  they  might, 
by  means  of  it  and  the  headlight  of  the  engine,  see  to  work, 
was  asked  whether  he  had  a  conversation  with  Slavens  while 
he  was  so  engaged  in  the  work,  and,  having  answered  in  the 
affirmative,  was  permitted,  against  the  objection  of  the  plain- 
tiff, to  give  this  answer  : 

*I  asked  him  if  there  was  not  danger  of  another  slide  coming 
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down  and  putting  us  all  into  the  river.  He  said,  *Yes,'  and 
kind  of  laughed,  smiled, — kind  of  joshing,  we  were.  He  said, 
*  Yes ;'  we  would  expect  that  at  any  time ;  that  he  had  worked 
there  before,  and  we  could  expect  that  at  any  time.  I  said, 
*If  that  is  the  case,  I  guess  I  will  move  out  of  this  mud,  to 
where  I  can  have  safe  footing.*  *' 

The  witness  was  then  asked,  and  testified,  as  follows  : 

''Q.  What  did  you  do?  A.  I  moved  out.  Q.  What  did  he  do? 
A.  He  went  on  working.  I  had  hardly  got  out  of  the  mud 
until  I  heard  a  crashing  and  a  cracking,  and  started  to  run, 
and  the  slide  passed  right  between  back  of  myself  and  my 
brakeman.  The  brakeman  was  near  me, — in  the  same  vicin- 
ity. The  second  slide  is  the  one  that  swept  Mr.  Slavens 
and  Mr.  Hughes  into  the  river.'* 

The  action  of  the  court  below  in  permitting  the  conductor 
to  testify  to  this  conversation  with  Slavens  constitutes  the 
first  ground  relied  upon  by  the  plaintiff  in  error  for  a  rever- 
sal of  the  judgment.  The  other  grounds  relied  upon  by  the 
plaintiff  in  error,  apart  from  the  contention  that  the  verdict  of 
the  jury  was  unsupported  by  and  contrary  to  the  evidence, 
grew  out  of  the  charge  of  the  court  to  the  jury.  It  was,  in 
part,  as  follows : 

**The  degree  of  care  and  prudence  which  an  employer 
owes  his  employee  is  that  degree  of  ordinary  care  and  pru- 
dence which  a  person  of  ordinary  intelligence  and  prudence 
will  naturally,  and  does  usually,  exercise  for  his  own  safety. 
It  is  the  duty  of  an  employer  to  have  all  the  appliances  for 
doing  his  work  inspected,  and  kept  in  a  condition  fit  for  use, 
and  so  that  they  can  be  used  with  safety.  And  the  place  where 
an  employee  is  set  to  work  should  be  looked  after,  and,  as  far  as 
may  be,  kept  in  a  condition  of  safety,  so  that  the  men  can  work 
there  with  safety.  It  is  not  a  rule  which  requires  an  employer 
to  do  an  impossible  thing,  or  to  insure  the  absolute  safety  of 
an  employee  against  injury  that  may  happen  to  him  if  he  is 
set  to  work  in  a  dangerous  place.  It  is  necessary  for  employ- 
ers operating  works  in  mountainous  places  or  near  rivers  to 
employ  men  to  do  the  very  work  that  is  necessary  to  make  the 
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places  safe  to  the  employees  who  engage  in  the  service,  and 
the  employee  who  engages  in  that  service  assumes  certain 
risks.  Now,  the  risks  which  an  employee  does  assume  him- 
self are  of  two  classes  :  One  class  is  that  of  those  risks  which 
are  ordinarily  incident  to  the  employment  in  which  he  engages , 
— the  ordinary  risks  which  are  incident  to  the  employment 
the  employee  takes  upon  himself.  The  other  class  of  risks 
are  those  which  are  known  to  the  employee,  or  which  are 
obvious,  or  should  be  known  to  him  if  he  exercises  due  care 
for  his  own  safety.  If  an  employer  has  allowed  his  machinery 
or  appliances  to  get  out  of  repair,  so  that  they  are  dangerous 
to  handle,  or  sends  an  employee  into  a  dangerous  place,  that 
might  be  safe  if  due  care  had  been  exercised,  if  that  is  a  dan- 
ger which  is  out  of  the  ordinary,  still  the  employee  assumes 
that  risk,  if  he  voluntarily  goes  there  with  the  knowledge 
that  the  danger  exists,  or  if  that  danger  is  so  obvious  that  in 
the  exercise  of  his  faculties  he  could  know  it.  So  thiat  this 
defendant  is  not  liable  in  this  case  for  any  result  happening 
to  Mr.  Slavens  for  going  to  work  in  a  dangerous  place,  if  the 
evidence  shows  that  the  danger  was  simply  the  kind  of  dan- 
ger that  was  necessarily  incident  to  his  employment,  or  if  it 
was  out  of  the  ordinary ;  if  it  was  a  danger  that  was  actually 
known  to  him,  or  was  obvious  to  him, — that  the  risk  was 
assumed  by  him, — and  there  is  no  liability  of  this  defendant 
company  in  this  case  to  pay  damages.  If,  on  the  other  hand, 
it  appears  to  you  from  the  evidence  in  the  case  that  the 
defendant  railway  company  was  negligent,  and  that  by 
reason  of  its  negligence  a  danger  existed,  which  was  unknown 
or  was  not  obvious  to  Mr.  Slavens,  and  that,  by  reason  of  his 
being  engaged  in  work  exposed  to  that  danger,  the  accident 
happened  as  a  necessary  result  of  the  negligence  of  the  com- 
pany, so  that  that  negligence  can  be  considered  as  the  proxi- 
mate cause  of  the  injury,  then  the  defendant  company  is  liable, 
and  the  plaintiff  is  entitled  to  a  verdict  at  your  hands  for  such 
damages  as  in  your  estimation  will  be  reasonable  compensa- 
tion to  her  for  the  loss. 

**The  only   wrongs  that  are  charged   on  the  part   of  the 
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railway  company,  which  can  be  considered  by  you  in  this 
case,  are  the  particular  wrongs  which  are  mentioned  in  the 
complaint.  The  complaint  charges  that  the  railway  company 
was  negligent  in  allowing  a  bluff  along  which  the  track  is 
situated,  and  along  the  bank  of  the  Cowlitz  river,  to  become 
in  an  unsafe  and  dangerous  condition  by  reason  of  neglect 
on  the  part  of  the  company,  and  the  evidence  in  this  case  is 
directed  to  proving  that  the  negligence — the  particular  negli- 
gence— consists  in  neglecting  to  keep  open  a  ditch  for  drain- 
age of  the  water  out  of  the  hill.  That  is  the  question  which 
is  submitted  to  the  jury, — whether  there  was  neglect  on  the 
part  of  the  railway  company  in  that  particular;  and,  if  you 
find  that  there  was  negligence  in  that  particular,  then  you 
must  go  on  and  consider  and  determine  the  question  whether 
or  not  that  negligence  was  the  cause  of  Mr.  Slavens'  death, 
and  in  that  connection  will  take  into  consideration  and 
account  the  fact  that  the  slide — the  landslide  that  occurred 
there  before  Mr.  Slavens  commenced  to  work  at  that  place  at 
removing  the  material  from  the  track — was  not  the  cause  of 
his  death.  The  slide  that  occurred  before  he  went  there  is 
not  of  itself  the  cause  of  his  death,  and  the  danger  created  by 
reason  of  that  slide  was  necessarily  obvious  to  him.  While 
he  was  at  work,  as  the  evidence  shows,  there  was  a  further 
come-down  of  material  from  the  bluff,  and  it  was  that  which 
carried  him  out  into  the  river.  Now,  the  question  for  you  to 
determine  is  whether  the  continuation  of  the  sloughing  of  the 
bluff  was  caused  directly  or  proximately  by  the  failure  of  the 
railway  company  to  keep  the  ditch  open  and  free,  so  as  to 
drain  the  water  out  of  the  hill. 

**  Another  wrong  that  is  charged  in  this  complaint  against 
the  railway  company  is  in  not  having  a  sufiBcient  force  of 
men  at  work  in  removing  the  earth  and  material  from  the 
track  at  that  place,  and  to  keep  watch  of  coming  danger  to 
the  men  that  were  at  work.  Now,  I  instruct  you,  as  a  mat- 
ter of  law,  in  this  case,  the  railway  company  is  not  liable  for 
that  neglect,  and  for  this  reason:  Mr.  Slavens  necessarily 
had   knowledge  of  any  lack  of  a  sufficient  force  of  men  to 
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'work,  or  of  watchmen  to  give  warning,  at  the  time  he  went 
to  work,  and  there  is  no  evidence  that  there  was  any  such 
coercion  exerted  upon  him  that  he  was  compelled  to  go  there. 
He  must  be  understood  to  have  gone  to  work  at  that  place  at 
that  time  voluntarily,  and  with  full  knowledge  on  his  part 
of  any  neglect  of  the  company  in  not  having  a  sufficient  force 
of  men  there  at  that  time,  if,  indeed,  there  was  any  such  neg- 
lect, so  that  he  must  be  understood  as  having  assumed  that 
risk.  That  is  one  of  the  risks  or  dangers  that  was  known  to 
him. 

** Another  charge  against  the  company  of  wrong  is  in  the 
failure  to  give  Mr.  Slavens  warning  of  that  danger.  In  the 
argument  to  the  jury  in  this  case,  counsel  have  charged  Mr. 
Cochran,  the  conductor  of  the  freight  train,  with  culpability 
in  not  warning  Mr.  Slavens  that  there  was  danger  in  work- 
ing in  that  place.  Now,  it  is  clear  that  Mr.  Slavens  himself 
was  as  well  informed,  if  not  better  informed,  in  regard  to 
that  danger,  as  was  Mr.  Cochran,  the  conductor  who  run  the 
train.  Also,  the  contention  is  made  that  for  the  time  being, 
in  the  work  of  removing  the  material  and  earth  from  the 
track,  he  was  the  foreman  of  that  work,  and  the  representa- 
tive of  the  railway  company,  and  acting  in  the  capacity  of  a 
vice  principal.  There  is  no  more  reason  for  supposing  that 
he  had  knowledge  of  the  condition  of  things  on  the  bank 
above,  that  were  out  of  view  from  the  track,  or  that  he  knew 
of  the  existence  of  any  basin  or  gathering  of  water  upon  the 
hill  above,  or  of  there  being  an  insufficient  drain,  than  that 
the  trackmen  who  walked  the  track  had  such  knowledge. 
That  ground  for  charging  the  railway  company  with  neglect 
(that  is,  failure  on  the  part  of  Mr.  Cochran  to  warn  him  of 
any  danger)  is  not  sufficient.  The  question  that  is  submitted 
to  you  goes  back  of  that,  and  it  is  for  you  to  consider 
whether  there  was  any  neglect  on  the  part  of  the  railway  com- 
pany to  have  in  a  superintending  position  a  man  competent 
to  keep  watch  of  the  condition  of  the  )cight  of  way,  and  to 
give  warning  of  any  known  dangerous  condition  by  reason 
of  a  lack  of  proper  drainage,  and  whether  there  was  on  the 
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part  of  the  defendant  any  failure  to  properly  inform  the  men 
who  were  required  to  go  to  work,  when  suddenly  called  upon 
in  the  nighttime,  of  any  peculiar  or  unusual  condition  of 
things  that  would  be  liable  to  result  in  an  injury  to  them. 
If  the  rules  of  the  company  had  made  it  the  duty  of  the 
roadmaster  or  foreman  of  the  section  gang,  and  either  one  of 
those  officers  neglected  that  duty,  you  may  consider  that  as 
a  question  to  be  decided  in  this  case, — whether  or  not  there 
was  in  that  particular  a  failure  to  give  warning  which  would 
amount  to  a  breach  of  duty  on  the  part  of  the  railway  com- 
pany to  exercise  ordinary  care  and  prudence  in  warning  its 
employees  against  dangers  that  were  unknown  to  them." 

The  conversation  between  the  conductor  and  the  deceased 
was  objected  to  on  two  grounds :  First,  because  of  statutory 
incompetency;  and,  secondly,  because  of  irrelevancy  and 
immateriality. 

By  section  858,  Rev.  St.,  it  is  provided  that  : 
**In  the  courts  of  the  United  States,  no  witness  shall  be 
excluded  in  any  action  on  account  of  color,  or  in  any  civil 
action  because  he  is  a  party  to,  or  interested  in  the  issue  tried : 
provided,  that  in  actions  by  or  against  executors,  adminis- 
trators, or  guardians,  in  which  judgment  may  be  rendered 
for  or  against  them,  neither  party  shall  be  allowed  to  testify 
against  the  other  as  to  any  transaction  with,  or  statement  by, 
the  testator,  intestate,  or  ward,  unless  called  to  testify  thereto 
by  the  opposite  party,  or  required  to  testify  thereto  by  the 
court.     In  all  other  respects-  the  laws  of  the  state  in  which 
the  court  is  held  shall  be  the  rules  of  decision  as  to  the  com- 
petency of  witnesses  in  the  courts  of  the  United  States,  in 
trials  at  common  law,  and  in  equity  and  admiralty.*' 
A  statute  of  the  state  of  Washington  provides  that : 
**No  person  offered  as  a  witness  shall  be  excluded  from 
giving  evidence  by  reason  of  his  interest  in  the  event  of  the 
action  as  a  party  thereto,  or  otherwise ;  but  such  interest  may 
be  shown  to  affect  his  credibility;  provided,  however,  that  in 
an   action  or  proceeding  where  the   adverse    party  sues  or 
defends  as  executor,  or  administrator,  or  legal  representative 
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of  any  deceased  person,  or  as  deriving  right  or  title  by, 
through,  or  from  any  deceased  person,  or  as  the  guardian  or 
conservator  of  the  estate  of  any  insane  person,  or  of  any 
minor  under  the  age  of  fourteen  years,  then  a  party  in  inter- 
est, or  to  the  record,  shall  not  be  admitted  to  testify  in  his 
own  behalf  as  to  any  transaction  had  by  him  with,  or  any 
statement  made  to  him  by  any  such  deceased  or  insane  per- 
son, or  by  any  such  minor  under  the  age  of  fourteen  years.** 
2  Hiirs  Code,  §  1646. 

Even  if  the  exception  to  the  general  rule  declared  in  the 
United  States  statute  above  quoted  could  be  extended  by 
any  act  of  a  state, — which  cannot  be  done 
(Potter  V.  Bank,  102  U.  S.  163 ;  King  v.  Worth-  ?5£fS5S;3Si 
ington,  104  U.  S.  44;  Goodwin  v.  Fox,  129  U.  interest.  ^*" 
S.  601,630.  631,  9  Sup.  Ct.  367),— still  the 
statute  of  the  state  of  Washington  did  not  render  the  witness 
incompetent,  for  the  simple  reason  that  the  conductor  was 
not  a  party  to  the  record,  nor,  in  any  legal  sense,  interested 
in  the  case.  The  conversation  testified  to  by  him  was  clearly 
a  part  of  the  res  gesta^  and  both  material  and  relevant. 
'  'Declarations  which  are  the  natural  emanations  or  outgrowths 
of  the  act  or  occurrence  in  litigation,*'  said  the  court  in  the 
case  of  Railway  Co.  v.  Buck  (Ind.  Sup.)  19  N.  E.  453, 
''although  not  precisely  concurrent  in  point  of  time,  if  they 
were  yet  voluntarily  and  spontaneously  made  so  nearly 
contemporaneous  as  to  be  in  the  presence  of  the  transaction 
which  they  illustrate  and  explain,  and  were  made  under 
such  circumstances  as  necessarily  to  exclude  the  idea  of 
design  or  deliberation,  must,  upon  the  clearest  principles  of 
justice,  be  admissible  as  part  of  the  act  or  transaction 
itself.**  The  declarations  of  the  deceased,  as  testified  to  by 
the  conductor,  tended  to  show  that  he  was  apprised  of  the 
dangerous  position  in  which  he  was  working,  y^^^ servants. 
But  it  is  contended  on  the  part  of  the  plaintiff 
in  error  that  the  conductor  ordered  the  deceased  into  this 
place  of  danger,  and  in  doing  so  stood  in  the  place  of  the 
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railroad  company,  that  there  was  a  hidden  danger  in  the 
bank,  and  that  as  it  would  have  been  the  duty  of  the  master 
to  have  warned  the  deceased  of  such  hidden  danger,  if  per- 
sonally present,  directing  the  work,  it  was  equally  the  duty 
of  the  conductor.  This  contention  is  based  on  rule  460  of 
the  defendant  company,  which  declares,  as  has  been  seen, 
that  '^foremen,  and  men  in  their  employ,  must  at  all  times 
hold  themselves  in  readiness  to  aid  the  passage  of  trains, 
and,  in  case  of  accident  or  delay,  will  obey  the  orders  of  the 
conductor.'*  This  rule  provides  for  emergencies.  It  was  no 
part  of  the  duty  of  the  conductor  to  know  anj^thing  about 
the  ditch  on  the  bluff,  or  the  condition  of  the  bank.  In  the 
nature  of  things,  he  could  not  know  as  much  about  their 
safety  as  the  deceased,  to  whom,  in  part,  their  care  was 
expressly  committed  by  the  company's  rules  under  which  he 
was  working.  By  rules  455,  461,  and  472,  the  duty  of 
keeping  in  order  the  road,  right  of  way,  etc.,  was  imposed 
upon  the  roadmaster  and  section  men,  each  of  whom  was  a 
fellow  servant  of  the  deceased,  and  for  whose  neglect  the 
company  was  not  answerable.  At  most,  the  conductor,  in 
the  matter  in  question,  was  a  mere  temporary  boss;  and 
even  if  it  be  conceded  that  it  was  his  duty  to  have  gone 
upon  the  bank  and  bluff,  and  reported  their  condition  to  the 
deceased,  his  failure  to  do  so  would  likewise  be  the  negligence 
of  a  fellow  servant,  for  which  the  common  employer  is  not 
responsible.  Mining  Co.  v.  Whelan,  168  U.  S.  86,  18  Sup. 
Ct.  40;  Martin  v.  Railroad  Co.,  166  U.  S.  3S9,  17  Sup.  Ct. 
603,  and  cases  there  cited. 

It  is  also  contended  on  the  part  of  the  plaintiff  in  error 
that  the  court  below  erred  in  instructing  the  jury  that  the 
defendant  company  was  not  liable  for  its  alleged  failure  to 

have  a  sufficient  force  of  men  to  remove  the 
^jjumptionot      obstruction  from  its  track,  and  to  keep  watch 

of  danger  to  the  men  that  were  at  work.  There 
was  no  evidence  of  any  failure  on  the  part  of  the  company 
to  furnish  all  the  men  that  were  needed  for  the  proper  opera- 
tion and   protection  of  the  road,  including  the  proper  pro- 
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tection  and  preservation  of  the  bank.  On  the  contrary,  the 
testimony  of  the  foreman  of  the  section  on  which  the  accident 
occurred  was  to  the  effect  that  he  was  given  as  many  labor- 
ers to  perform  section  duty  as  he  required ;  that  on  the  night 
of  the  accident  he  sent  out  the  number  of  men  he  thought 
necessary  to  perform  the  requisite  duty,  which  they  were 
doing  in  the  ordinary  and  customary  way  at  the  time  the 
slide  in  question  occurred.  It  was  usual,  according  to  the 
evidence  in  the  case,  for  the  foreman  to  send  out  the  track 
walkers  in  pairs,  which  was  done  on  that  occasion.  Slavens 
and  Hughes  knew  that  they  constituted  the  usual  force,  and 
when  they  were  called  to  the  assistance  of  the  train,  and 
found  it  impeded  by  a  slide,  it  was  their  duty  _ 

to  inquire  into  their  surroundings,  and  they 
must  be  held  to  have  assumed  the  risk  of  the  situation  in 
which  they  voluntary  placed  themselves.  Tuttle  v.  Railway 
Co.,  122  U.  S.  189,  31  Am.  &  Eng.  R.  Cas.  217,  7  Sup.  Ct. 
1166;  Southern  Pac.  Co.  v,  Seley,  152  U.  S.  145,  14  Sup.  Ct. 
530;  Railway  Co.  v.  Jackson,  12  C.  C.  A.  507,  65  Fed.  48, 
and  cases  there  cited. 

We  would  not  be  justified  in  holding  the  verdict  contrary 
to  the  evidence,  and  are  of  the  opinion  that  the  plaintiff  in 
error  has  no  just  ground  to  complain  of  the  instructions  of 
the  court  below.     The  judgment  is  affirmed . 


NOTE. 

Master  and  Servant— Insufficient  Number  of  Servants— Assump- 
tion of  Risk. — The  rules  in  regard  to  the  assumption  of  risk  by  an 
employee  are  the  same  in  the  case  of  an  insufficient  number  of  men 
for  the  conduct  of  the  work  in  which  he  is  engaged  as  in  that  of 
defective  appliances.  Cresweli  v,  Wilmington  Sl  N.  R.  Co.  (Del.), 
14  Am.  Sl  Eng.  R.  Cas.,  N.  S.,  625. 

If  a  servant  of  a  company  remains  in  its  employment,  when  he 
knows  the  performance  of  the  duties  required  of  him  win  expose 
him  to  danger  from  the  want  of  a  watchman  on  the  rear  car  of  trains 
in  the  yard  where   he  is  engaged  in   making  up   trains,  etc.,  or  for 
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the  want  of  a  sufficient  number  of  hands  to  operate  trains,  it  will  be 
presumed  he  voluntarily  assumed  the  risk,  and  waived  whatever,  if 
any,  obligation  rested  on  the  company  in  that  respect ;  and  if  injarj 
ensues,  he  is  without  remedy.  Chicago  A  N.  W.  R.  Co.  v.  Doaahue, 
75  111.  106. 

A  person  employed  as  night  watcher,  who  is  injured  by  a  train 
running  over  him,  cannot  recover  damages  for  the  injury  on  the 
ground  that  the  company  has  failed  to  provide  a  suitable  number  of 
helpers  on  the  train,  when  he  has  continued  in  the  service  for  some 
time  without  objection,  knowing  the  number  of  helpers  employed. 
In  such  case  he  must  be  taken  to  have  assumed  the  risk  of  injury 
from  such  cause.  Chicago  &  E.  I.  R.  Co.  z/.  Geary,  17  Am.  &  Eng. 
R.  Cas.  606,  110  111.  383. 

By  the  custom  and  regulations  of  a  company,  trains  in  convoy 
were  equipped  each  with  one  engineman,  one  fireman,  one  conductor, 
and  one  brakeman.  The  conductor  of  a  train  in  convoy  on 
sucli  road  had  his  leg  crushed  by  collision  with  the  train  immedi- 
ately following  his,  and  died  shortly  thereafter.  In  an  action 
against  the  company  by  the  widow  of  the  deceased  to  recover  dam- 
ages for  his  loss — Ae/dj  that  if  he  had  knowledge  of  this  custom  at 
the  time  of  his  employment  and  afterwards,  and  with  such  knowl- 
edge continued  for  eight  or  nine  months  in  his  employment,  as  con- 
ductor on  trains  in  convoys  thus  equipped,  and  also  knew  that  the 
train  following  his  on  the  night  of  the  collision  was  equipped  in  the 
same  manner,  such  knowledge  on  his  part  would  prevent  a  recovery 
on  account  of  any  supposed  deficiency  in  equipment  in  this  respect. 
Baltimore  &  O.  R.  Co.  v.  State,  41  Md.  268,  6  Am.  Ry.  Rep.  276. 

A  railroad  laborer  riding  on  a  hand-car  with  fellow  servants,  who 
injured  his  hand  while  aiding  them  in  lifting  the  car  off  the  track 
to  avoid  an  approaching  train,  cannot  recover  on  the  ground  that 
the  company  did  not  furnish  a  sufficient  number  of  men  to  handle 
the  car,  if  its  weight  and  the  number  of  men  necessary  to  handle  it 
were  matters  open  to  common  observation,  since  in  such  case  be 
assumed  the  risk  as  an  incident  to  the  employment.  St.  Louis,  A. 
&  T.  R.  Co.  V.  Lemon,  83  Tex.  143,  18  S.  W.  Rep.  331. 
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Swisher 

V. 

Illinois  Cent.  R.  Co. 

{Supreme  Court  of  Illinois  y  Oct,  i6y  i8gg.) 

Injury  to  Employee— Negligence  of  Fellow  Servant — Liability  of 
Master.* — Where  one  servant  is  injured  by  the  negrlig^ence  of  another 
servant,  where  they  are  co-operating-  with  each  other  in  a  particular 
business  in  the  same  line  of  employment,  or  their  duties  are  such  as 
to  bring-  them  into  habitual  association,  so  that  they  may  exercise 
a  mutual  influence  upon  each  other  promotive  of  proper  caution, 
and  the  master  is  guilty  of  no  negligence  in  employing*  the  servant 
causing  the  injury,  the  master  is  not  liable. 

Same — Same— Same.f — Where  the  brakeman  of  a  freight  train  is, 
pro  hac  vice^  in  the  usual  discharge  of  his  duties  as  the  switchman 
for  passing  trains,  his  negligence  in  improperly  turning  the  switch 
for  the  passage  of  a  passenger  train,  whereby  its  engineer  is  injured, 
is  the  negligence  of  a  fellow  servant. 

Appeal  by  plaintiff  from  Second  district  appellate  court. 
AffirTned. 

The  opinion  of  the  appellate  court  reads  as  follows  : 
**On  two  former  occasions  judgments  in  favor  of  the  appel- 
lee were  reversed  and  the  cause  was  remanded  for  a  new  trial. 
Railroad  Co.  v.  Swisher,  53  111  App.  411;  Id,,  61  111.  611. 
Appellee   having   obtained  another  judgment,     o^^g^^ted. 
the  appellant  has  brought  the  case  to  this  court 
for  the  third  time. 

**  Concerning  the  issues  upon  the  original  declaration  as 
amended,  the  record  discloses  no  substantial  variation  from 
the  case  as  presented  to  the  court  at  the  several  times  to 
which  reference  has  been  made,  and  we  are  content  to  rest 
the  case  upon  the  reasoning  of  the  two  former  opinions,  with 

*See  note,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  652. 
f  See  note  at  end  of  case. 
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the  further  statement  that  the  evidence  introduced  under  the 
original  declaration  establishes  to  our  satisfaction  that  the 
injury  sustained  by  the  appellee  by  reason  of  the  averments 
in  the  declaration  was  a  risk  incident  to  his  employment,  and 
for  which,  by  the  well-settled  law,  he  has  no  right  of  action. 
By  the  clear  preponderance  of  the  evidence,  also,  the  collision 
that  resulted  in  the  injury  to  appellee  occurred  in  daylight, 
when,  even  by  appellee's  own  contention,  appellant  was  not 
required  to  display  a  light  upon  its  switch,  even  if  it  had  been 
accustomed  to  do  so  at  night,  which  it  had  not. 

*'At  the  May  terra,  1896,  of  the  trial  court,  after  the  last 
remanding  order  of  this  court,  appellee  obtained  leave  to  file 
two  additional  counts  to  his  declaration.  The  first  of  the 
additional  counts  avers,  in  substance,  that  the  appellant 
failed  to  use  reasonable  care  to  keep  the  switches  closed  upon 
the  passage  of  the  trains  in  question  through  the  station  of 
Sublette;  that  while  appellee,  with  his  fellow  servants,  was 
with  due  care  operating  the  passenger  train,  the  appellant 
wrongfully  and  negligently  permitted  the  switch  to  remain 
open,  whereby  the  passenger  train  came  in  collision  with 
another  locomotive  and  train  on  a  side  track,  in  consequence 
of  which  appellee  was  injured.  The  second  additional  count 
substantially  states  that  appellee  was  fireman  of  the  engine 
drawing  the  passenger  train  through  the  station  of  Sublette, 
at  which  was  a  side  track  with  a  switch  connecting  the  main 
track,  where  it  was  the  duty  of  appellant,  by  its  servants,  to 
use  reasonable  care  to  keep  the  switch  closed  on  the  passage 
of  the  engine ;  that,  while  appellee  and  his  fellow  servants 
were  with  due  care  operating  the  passenger  engine,  the 
appellant,  by  its  servants,  negligently  permitted  the  switch 
to  be  and  remain  open  until  said  engine  reached  the  same, 
ran  upon  the  side  track,  and  collided  with  an  engine  and 
train  thereon,  thereby  causing  the  injury  to  the  appellee; 
that  the  switch  was  not  negligently  opened  by  any  of  the 
fellow  servants  of  the  api)ellee.  To  the  additional  counts 
the  general  issue  and  the  two  years  statute  of  limitations 
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ivere  pleaded,  to  which  latter  the  court  sustained  a  demurrer, 
and,  as  we  think,  properly.  The  declaration  filed  at  the  begin- 
ning of  the  suit  charged  appellant  with  the  duty  of  having 
the  switch  closed,  and  with  neglect  to  perform  such  duty, 
and  thereby  the  collision  and  injury  were  produced.  A 
demurrer  was  sustained  to  the  part  of  the  original  declaration 
containing  this  charge,  asid  we  tbink  the  additional  counts 
TRrere  but  a  restatement  of  the  same  cause  of  action  contained 
therein,  and  the  statute  of  limitations  was  not  a  good  defense. 
A  trial  by  jury  resulted  in  a  verdict  and  judgment  against 
appellant  for  $5,000. 

"Various  errors  are  assigned  upon  Ihe  record,  and  numer- 
ous points  made  on  the  argument.  In  view  of  the  conclusion 
we  have  reached  in  respect  to  the  final  order  to  be  made,  we 
have  deemed  it  unnecessary  to  extend  the  length  of  this 
opinion  in  the  discussion  of  but  the  single  question  whether 
or  not,  under  the  additional  counts  and  the  evidence  in  sup- 
port of  them,  the  appellee  and  the  person  who  negligently 
opened  or  turned  the  switch  were  fellow  servants. 

**The  fair  conclusion  from  all  the  evidence  is  that  the 
cause  of  the  injury  was  the  turning  the  switch  the  wrong  way 
to  allow  the  passenger  train  to  depart  on  the  main  track,  but 
instead  causing  it  to  move  upon  the  side  track  against  the 
awaiting  engine  of  the  freight  train,  whereby  appellee 
sustained  injuries.  The  rule  of  the  law  defining 
who  are  fellow  servants  is  stated  in  the  Moranda  ^o^e^e^- 

mce  of  FeilO'w 


Case,  108  111.  576,  to  be  that  it  is  essential  that  seryant-Lia 

'  '  bllity  of  Master. 

they  (the  servants)  shall  at  the  time  of  the 
injury  be  directly  co-operating  with  each  other  in  the  partic- 
ular business  in  hand,  or  that  their  usual  duties  shall  bring 
them  into  habitual  association,  so  that  they  may  exercise  an 
influence  upon  each  other  promotive  of  proper  caution.  In 
the  case  of  Railroad  Co.  v,  Kneirim,  152  111.  458,  39  N.  E. 
324,  the  distinguished  justice  writing  for  the  court  restated 
the  rule  in  this  state  to  be  that  where  one  servant  is  injured 
by    the    negligence    of    another    servant,  where   they  are 
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co-operating  with  each  other  in  a  particular  business  in  the 
same  line  of  employment,  or  their  duties  are  such  as  to  bring 
them  into  habitual  association,  so  that  they  may  exercise  a 
mutual    influence    upon    each    other    promotive   of  proper 
caution,  and  the  master  is  guilty  of  no  negligence  in  employ- 
ing the  servant  causing  the  injury,  the  master  is  not  liable; 
citing  numerous  authorities.     In  the  case  last  mentioned  it 
was  also  said  the  trial  court,  in  instructions  given  and  modi- 
fied, where  the  word  *and'  instead  of  *or'  was  used  between 
the  alternative  definitions,  did  not  correctly  state  the  rule  as 
to  the  relations  of  fellow  servants.     Servants  may  be  directly 
co-operating  with  eacli  other  in  a  particular  business  in  the 
same  line  of  employment,  and  yet  not  be  such  that  their  duties 
bring  them  into  habitual  association,  so  that  they  may  exer- 
cise a  mutual  influence  on  each  other,  promotive  of  proper 
caution.     These   clauses    (in  the   instruction)    should  have 
been  connected  by  the  disjunctive  *or'  instead  of  the  con- 
junctive  *and.'     Whether,  in  the  several  statements  of  the 
rule  by   the   supreme  court  the  clause,  *so   that  they  may 
exercise  an  influence  upon  each  other  promotive  of  proper 
caution,'  is  taken  as  qualifying  the  last  alternative  only,  or 
both  together,  would  be  unimportant;  for  it  would  clearly 
seem  that  if  persons   were   directly  co-operating  with  each 
other  in  a  particular  business  in  hand,  in  the  same  line  of 
employment,   their  influence  upon  each  other  would  be  the 
same  as  if  their  usual  duties  shall  bring  them  into  habitual 
association,  as  in  either  case  they  may  exercise  an  influence 
upon  each   other  promotive   of   proper  caution.     Thus,   it 
appears  to  be  the  well-settled  law  that  fellow  servants  are 
produced  when  by  the  facts  of  the  case  they  fall  within  one 
or  the  other  of  the  definitions  given;  and,  by  an  application 
of  the  clear  facts  of  the  case  here  presented  to  the  rule  stated, 
it  is  believed  no  diflficulty  ought  to  be  encountered  in  reaching 
the  proper  conclusion. 

**The  evidence  in  the  case  clearly  proves,  as  we  believe, 
that  George  Irvine,  a  brakeman  on  the  freight  train  improp- 
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erly  turned  the  switch  that  caused  the  collision.  Was  he  a 
fellow  servant  with  the  engineer  and  fireman  of 
the  passenger  train?  There  is  no  doubt,  from  SSeT^*"*"" 
the  evidence,  it  was  one  of  the  duties  of  Irvine, 
as  brakeman  of  the  freight  train,  at  the  station  ia  question  to 
turn  the  switch  to  enable  both  trains  to  safely  pass  ;  and  it 
seems  to  us  indisputable  the  engineer  and  fireman  of  the 
passenger  train,  and  the  brakeman  of  the  freight  train,  who 
turned  the  switch,  were  directly  co-operating  with  each  other 
in  the  particular  busiaess  then  in  hand,  namely,  the  passing 
of  the  two  trains,  and  in  the  same  line  of  employment,  * 
namely,  the  running  of  trains  upon  appellant's  road,  thus 
demonstrating  they  were,  at  the  time  of  such  injury  to 
appellee,  fellow  servants,  within  the  meaning  of  the  law. 
To  this  conclusion  it  may  be  objected,  all  persons  operating 
passing  trains  would  be  fellow  servants ;  but  the  answer  is 
that  it  may  be  infrequent  where  the  duties  of  a  brakeman  on 
a  passing  train  require  him  to  discharge  the  part  of  a  switch- 
man. Whether  switchmen  and  enginemen,  engineer  and 
fireman,  are  fellow  servants,  is  a  question  of  fact  to  be 
determined  by  the  evidence  in  a  given  case.  Such  a  finding 
of  facts  is  not  uncommon  in  an  appellate  court.  Stafford  v. 
Railroad  Co.,  114  111.  244,  2  N.  E.  185.  In  Railway  Co.  v. 
Troesch,  68  111.  545,  appellee  was  a  switchman,  and  the  co- 
employee  whose  negligence  caused  the  injury  for  which  the 
suit  was  brought  was  the  engineer;  and  it  was  there  held  by 
the  supreme  court  they  were  fellow  servants,  and  Troesch 
could  not  recover.  See,  also.  Railway  Co.  v,  Robb,  36  111. 
App.  627;  Railway  Co.  v.  Malaney,  59  111.  App.  114;  Rail- 
road Co.  V,  Leeper,  60  111.  App.  194,  and  162  111.  215,  44  N. 
E.  492;  Klees  v.  Railroad  Co.,  68  111.  App.  244;  Bailey, 
Mast.  Liab.  390;  Randall  v.  Railroad  Co.,  109  U.  S.  478,  3 
Sup.  Ct.  322,  and  cases  there  cited.  Irvine  the  brakeman  of 
the  freight  train,  was,  pro  hac  vice^  in  the  usual  discharge  of 
his  duties  as  the  switchman  for  the  passing  train,  on  which 
appellee  was  one  of  the  enginemen,  and  hence  we  think  it  is 
beyond  dispute  the  two  were  fellow  servants  directly  co-op- 
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erating  with  each  other  in  the  particular  business  then  in 
hand>  and  in  the  same  line  of  employment,  of  operating 
trains  over  the  tracks  of  the  appellant ;  and  it  would  not  be 
necessary,  under  the  alternative  of  the  rule  prescribed,  that 
their  usual  duties  should  bring  them  into  habitual  associa- 
tion, and  in  either  case  they  might  exercise  an  influence  upon 
each  other  promotive  of  proper  caution.  It  follows,  from 
what  has  been  said*  the  appellee,  under  the  law  and  the  evi- 
dence, had  no  cause  of  action  against  the  appellant,  and  it 
was  error  to  give  judgment,  and  for  these  reasons  the  same 
will  be  reversed.*' 

The  appellate  court  of  facts  recited  by  its  final  order,  made 
a  finding  of  facts,  which  reads  as  follows  :  '*  And  the  court 
finds  as  facts  from  the  evidence  in  the  case  that  the  injury  to 
appellee,  under  the  original  declaration  as  amended  was  the 
result  of  the  risks  incident  to  his  employment,  and  occurred 
in  the  daytime,  when  lamps  were  not  required  on  the  switch 
of  the  appellant,  and  the  injuries  resulting  to  him  by  reason 
of  the  negligence  averred  in  the  additional  counts  of  the 
declaration  were  occasioned  by  the  negligence  of  a  fellow 
servant  of  appellee  directly  co-operating  with  him  in  the 
particular  business  in  hand,  and  in  the  same  line  of  employ- 
ment in  which  the  injuries  were  sustained.'' 

Morrison  &  Bethea^  S,  B.  Pool^  and  Henry  S,  Dixon ^  for 
appellant. 

Wm.  Barge ^  H,  A.  Brooks y  and  C.  Le  Roy  Brown^  for 
appellee. 

PHII.LIPS,  J.  By  the  final  order  of  the  appellate  court  for 
the  Second  district  the  ultimate  facts  found  were  that  the 
injury  was  the  result  of  the  risks  inci-dent  to  plaintiff's 
employment;  that  the  accident  occurred  in  the  daytime, 
when  lamps  were  not  required  on  the  switch  of  defendant ; 
and  that  the  injury  was  occasioned  by  the  negligence  of  a 
fellow  servant  of  plaintiff  directly  co-operating  with  him, 
and  in  the  same  line  of  employment.  The  ultimate  facts 
covering  the  entire  right  of  recovery  having  been   by  the 
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appellate  court  adjudicated  adversely  to  the  plaintiff,  the 
appellant  here,  and  being  all  with  reference  to  facts 
the  determination  of  which  is  conclusive  of  the  action,  we 
are  precluded  by  the  statute  from  a  further  consideration  of 
the  case.  We  concur  with  the  appellate  court  in  what  it 
said  with  reference  to  the  law  of  the  case,  and  the  opinion  of 
that  court  is  adopted.     Judgment  affirmed. 

Magruder,  J.  (dissenting) .  This  is  an  action  on  the  case, 
brought  by  the  appellant  against  the  appellee  company  to 
recover  for  injuries  received  by  him  on  May  3,  1892, 
at  the  village  of  Sublette,  in  Lee  county.  The  original 
amended  declaration  contained  two  counts.  The  first  count 
alleged  that  the  plaintiff  was  injured  on  said  day  on  account 
of  a  collision  between  a  passenger  train  going  south,  upon 
which  he  was  acting  as  fireman,  and  a  freight  train  of  the 
appellee  company,  heading  north,  and  standing  on  the  east 
side  track  at  the  station  in  the  village  of  Sublette ;  that  the 
passenger  train  ran  through  an  open  switch;  that  the  target 
on  said  switch  was  prepared  for  a  lamp,  but  no  lamp  was 
furnished  by  the  company,  and  none  was  on  the  switch. 
The  proof  tends  to  show  that  the  collision  occurred  about  15 
minutes  after  7  o'clock  in  the  evening  of  said  day;  that  it 
was  cloudy  and  dark  at  the  time ;  that,  if  there  had  been  a 
light  on  the  switch,  the  engineer  on  the  passenger  train  could 
have  seen  the  switch  turned  in  time  to  stop  the  train,  and 
could  have  prevented  a  collision;  that  the  main  track  and 
east  and  west  side  tracks  at  said  place  and  the  switches  were 
used  both  in  the  daytime  and  in  the  nighttime  under  the 
directions  of  the  defendant ;  that  the  person  or  persons  whose 
duty  it  was  to  furnish  the  proper  appliances  of  said  switch, 
and  signal  lights  to  place  thereon,  and  the  necessary  appli- 
ances for  the  ordinary  safety  of  the  company's  employees,  were 
not  fellow  servants  of  the  plaintiff;  that  the  plaintiff  had  no 
knowledge  of  the  incomplete  condition  of  the  switch,  or  of 
the  neglect  of  the  defendant  to  place  signal  lights  thereon; 
that  the  same  were  necessary  for  the  safety  of  the  plaintiff 
and  his  fellow  servants.     The  second  count  is  substantially 
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the  same  as  the  first,  but  does  not  allege  that  the  injury- 
occurred  in  the  nighttime.  On  the  contrary,  the  second 
count  alleges  that  suflBcient  light  was  not  afforded  by  the  sun 
or  the  moon  to  see  said  target,  and  that  there  was  no  arti- 
ficial light.  Under  the  issues  made  upon  the  two  counts 
above  described,  the  case  was  first  tried  before  a  jury 
in  the  circuit  court,  and  resulted  in  a  verdict  and  judgment 
in  favor  of  the  appellant  for  $9,375.  Upon  appeal  to  the 
appellate  court  this  judgment  was  reversed,  and  the  cause 
was  remanded  to  the  circuit  court,  as  will  be  seen  by  reference 
to  the  case  of  Railroad  Co.  v,  Swisher,  53  111.  App.411.  After 
such  reversal  and  remandment  the  case  was  tried  a  second 
time  in  the  circuit  court  before  the  court  and  a  jury,  and  again 
resulted  in  a  verdict  and  judgment  in  favor  of  the  appellant. 
A  second  appeal  was  taken  to  the  appellate  court,  where  the 
second  judgment  thus  rendered  was  reversed,  and  the  cause 
was  again  remanded  to  the  circuit  court,  as  will  be  seen  by 
reference  to  the  case  of  Railroad  Co.  v,  Swisher,  61  III.  App. 
611.  After  the  second  reversal  and  remandment  of  the  cause 
to  the  circuit  court,  two  additional  counts  were  filed.  The 
first  additional  count  alleged  that  the  switch  was  negligently 
permitted  to  be  and  remain  open  by  the  company  and  its 
servants,  so  that  the  engine  and  train,  in  consequence  of  the 
said  negligence,  and  as  a  proximate  result  thereof,  were 
diverted  from  the  main  to  the  side  track  on  the  easterly  side 
of  the  main  track,  and  came  in  collision  with  a  locomotive 
engine  and  train  of  cars  of  the  defendant  standing  on  said 
side  track ;  that  the  switch  was  permitted  to  be  and  remain 
open  without  the  fault  of  the  plaintiff  or  any  of  his  fellow 
servants.  The  second  additional  count  alleged  that  the  com- 
pany by  its  servants  carelessly  opened  said  switch  before  the 
time  when  the  locomotive  was  approaching,  and  by  its 
servants  negligently  permitted  the  same  to  be  and  remain 
open  until  the  engine  reached  the  same,  and  thereby  caused 
the  passenger  train  upon  which  the  plaintiff  was  working  as 
a  fireman  to  run  on  to  the  side  track  and  collide  with  the 
freight  train  standing  there.     Under  the  issues  formed  upon 
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the  declaration  as  thus  amended,  consisting  of  the  two  origi- 
nal counts  and  of  the  two  additional  counts  so  added  as  afore- 
said, the  cause  was  tried  a  third  time  before  the  court  and  a 
iury  ;  and  the  third  trial  again  resulted  in  a  judgment  in  favor 
of  the  plaintiff  and  against  the  company  for  $5,000.  The 
company  took  an  appeal  from  the  third  judgment  thus 
rendered  to  the  appellate  court.  On  December  17,  1897,  the 
appellate  court  entered  a  judgment  reversing  the  cause  with- 
out remanding  it.  From  the  judgment  thus  entered  by  the 
appellate  court,  reversing  the  cause  without  a  remandment 
thereof,  the  present  appeal  is  prosecuted  to  this  court. 

In  the  judgment  thus  entered  by  the  appellate  court  on 
December  17,  1897,  the  appellate  court  embodied  the  follow- 
ing finding  of  facts,  so  called,  to  wit :  ''And  the  court  finds 
as  facts  from  the  evidence  in  the  case  that  the  injury  to 
appellee  [the  present  appellant] ,  under  the  original  decla- 
ration as  amended,  was  the  result  of  the  risks  incident 
to  his  employment,  and  occurred  in  the  daytime,  when  lamps 
were  not  required  on  the  switch  of  the  appellant  [the  present 
appellee],  and  the  injuries  resulting  to  him  by  reason  of  the 
negligence  averred  in  the  additional  counts  of  the  declaration 
were  occasioned  by  the  negligence  of  a  fellow  servant  pf  the 
appellee  [the  present  appellant]  directly  co-operating  with 
him  in  the  particular  business  in  hand,  and  in  the  same  line 
of  employment  in  which  the  injuries  were  sustained." 

The  facts,  which  the  appellate  court  is  required  by  section 
87  of  the  practice  act  to  find  and  incorporate  in  its  judgment 
are  the  ultimate  facts,  upon  the  existence  or  nonexistence  or 
of  which,  as  set  up  in  the  pleadings,  the  rights  of  the  parties 
dex>end.  Section  87  of  the  practice  act,  which  has  often 
been  before  this  court  for  constuction,  **does  not  mean  that 
the  appellate  court  shall  find  what  was  the  evidence  of  the 
ultimate  facts,  or  that  it  shall  find  those  merely  subordinate 
or  evidentiary  facts  which,  when  established,  contribute  to 
the  establishment  of  the  ultimate  fact  which  must  exist  in 
order  to  sustain  the  alleged  cause  of  action.*'  The  ultimate 
facts  thus  to  be  found  are  ordinarily  that  the  plaintiff  was  or 
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was  not  in  the  exercise  of  ordinary  care,  and  that  the  defend- 
ant was  or  was  not  guilty  of  negligence.  Not  only  are  the 
facts  thus  to  be  found  the  ultimate  facts  above  referred  to, 
but,  ** where  the  appellate  court  finds  the  facts  different  from 
the  trial  court,  the  facts  recited  must  include  every  material 
issue  submitted  to  the  trial  court  to  authorize  the  appellate 
court  to  render  final  judgment  different  from  the  one  below. 
*  *  *  But  a  finding  upon  an  immaterial  issue,  or  facts 
which  can  have  no  bearing  on  the  decision  of  the  case,  is  not 
required.**  The  recital  of  the  facts  by  the  appellate  court  in 
its  judgment  is  only  authorized  by  section  87  when  its  find- 
ing, either  wholly  or  in  part,  of  the  facts  concerning  the 
matter  in  controversy,  is  different  from  the  finding  of  the  trial 
court.  Where  it  makes  the  same  finding  of  facts  as  the 
trial  court,  it  must  affirm  the  judgment  of  the  latter  court, 
unless  it  finds  that  there  is  some  erroneous  ruling  upon  a 
question  of  law.  The  views  thus  expressed  are  sustained  by 
the  following  decisions:  Hayes  v.  Insurance  Co.,  125  III. 
626,  18  N.  E.  322,  and  cases  there  cited;  Hogan  v.  City  of 
Chicago.  168  111.  551,  48  N.  E.  210,  and  cases  there  cited; 
Senger  v.  Town  of  Harvard,  147  111.  304, 35 N.  E.  137.  The 
finding  of  facts  made  by  the  appellate  court  in  this  case,  as 
above  set  forth,  does  not  conform  to  the  rules  thus  laid 
down.  There  is  no  finding  of  the  ultimate  facts,  or  either  of 
them,  as  to  whether  or  not  the  plaintiff  was  in  the  exercise  of 
ordinary  care  when  the  injury  occurred,  or  as  to  whether  or 
not  the  defendant  was  guilty  of  such  negligence  as  produced 
the  injury.  The  appellate  court  finds  "that  the  injury  to 
appellee  [the  present  appellant],  under  the  original  declara- 
tion as  amended,  was  the  result  of  the  risks  incident  to  his 
employment.**  This  finding,  if  it  be  a  finding  of  fact,  is 
consistent  with  the  finding  of  the  court  below  which  resulted 
in  a  judgment  in  favor  of  the  appellant ;  that  is,  upon  the 
assumption  that  the  opening  of  a  switch,  and  the  permitting 
of  the  same  to  remain  open,  and  the  inability  of  an  engineer 
to  see  the  switch  in  time  to  avoid  injury,  are  risks  incident  to 
the  employment  of  a  fireman  upon  a  passenger  train. 
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In  Railroad  Co.  v.  House,  172  111.  601,  50  N.   E.    151, 
where  a  fireman  on  a  passenger  train  was  killed  through  the 
neg^ligence  of  the  crew  of  another  train  in  leaving  open  in 
the  nighttime  a  switch  which  had  no  light,  it  was  said  (page 
605,  172  111.,  and  page  152,  50  N.  E.)  :  '*That  appellant  was 
in  fault  with  respect  to  the  absence  of  the  light  is  not  denied, 
but  it  is  contended  that  the  risk  it  created  was  accepted  and 
assumed  by  the  deceased.     An  employee  does  not  assume  all 
the  risks  incident  to  his  employment,   but  only  such   as  are 
usual,  ordinary,  and  remain  so  incident  after  the  master  has 
taken  reasonable  care  to  prevent  or  remove  them,  or,  if  extra- 
ordinary, such  as  are  so  obvious,  and  expose  him  to  danger 
so  imminent,  that  an  ordinarily  prudent  and  careful  man 
would  anticipate  injury  as  so  probable  that  in  view  of  it  he 
would    not    enter    upon    or    remain    in    the    employment. 
*     *     *     'Usual*   is   defined  as  *common;    frequent;  ordi- 
nary; customary;    general';    and  ^ordinary,'    as  'common; 
usual;  often  recurring.'     It   cannot    truly   be    said  that   a 
switch  left  open  when  it  should  have  been  closed  is  an  ordi- 
nary or  usual  incident  in  the  employment  of  train  hands  on 
a  railroad,  and  it  is  certain  that  no  degree  of  light  would 
enable  the  engineer  to  see  it  open  except  when  it  is  open. 
Here  there  was  no  defect  in  the  switch  itself.     Had  it  been 
used  at  all  after  it  was  opened ,  it  would  have  prevented  the 
accident.     The  duty  to  close  it  rested  upon  those  who  knew 
how,  were  well  able,  had  full  opportunity,  and  every  motive 
of  interest,  to  perform  that  duty,  and  a  settled  habit  of  per- 
forming it."     Again,  in  Car  Co.  v,  Laack,  143  111.  242,  32 
N.  E.  285,  we  said  :     "As  a  general  rule,  the  servant  assumes 
the  natural  and  ordinary  risks  of  the  business  in  which  he 
engages.'*     Still  again,  in  Coal  Co.  v.  Haenni,  146  111.  614, 
35   N.  E.  162,   we  said:     "When   a  servant  enters   into  a 
contract  of  hiring  with  the  master,  he  assumes  all  the  risks 
ordinarily  incident  to  the  employment,  and  is  presumed  to 
have  contracted   with   reference  to  such  risks."     Here  the 
finding  made  by  the  appellate  court  does  not  state  that  the 
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injury   was   the   result   of   the   natural   and  ordinary   risks 
incident  to  the  employment  of  the  plaintiff. 

It  is  also  well  settled  that  the  servant  does  not  assume  the 
risks  incident  to  his  employment,  unless  such  risks  are  known 
to  him,  or  unless  the  risks  are  of  such  a  character  that  he 
ought  to  have  known  of  them.     **In  order  to  imply  assent  on 
the  part  of  the  servant,  to  the  hazards  of  the  service,   the 
hazards  and  risks  must  be  patent,  or  such  as  the   servant 
knows  or  ought  to  know  of.      The  servant   assumes  those 
risks  only  incident  to  his  employment,  of  which  he  has  express 
or  implied  notice.     A  servant  does  not  assume  the  risks  of 
any  danger  arising  from  unsafe  or  defective  methods  or  sur- 
roundings or  instrumentalities,  unless  he  has,  or  may  be  pre- 
sumed to  have,  knowledge  or  notice  thereof.     He  has  a  right 
to  assume  that  the  place  and  appliances  furnished  him  by  his 
master  are  safe  and  suitable  for  the  business  in  which  he  is 
engaged."     Wood,  Mast.  &  S.  §  353;  14  Am.  &  Eng.  Enc. 
Law,  pp.  843,  855;  Whitney  &  Starrette  Co.  v.  O'Rourke, 
172  111.  177,  50  N.  E.  242  ;  Coal  Co.  v.  Haenni,  146  111.  614, 
35  N.  E.  162.     In  the  case  at  bar  the  question  was  not  whether 
the  injury  was  the  result  of  the  risks  incident  to  the  appel- 
lant's employment,  but  whether  the  injury  was  the  result  of 
the  usual  and  ordinary  risks  incident  to  such  employment, 
which  were  known  to  appellant,  or  which  the  appellant  ought 
to  have  known  of.     The  first  count  of  the  original  amended 
declaration  alleged  that  the  appellant  **had  no  knowledge  of 
the  incomplete  condition  of  said  switch  and  switches,  and  the 
neglect  of  the   defendant  to  place   signal   lights   thereon.** 
Thus,  the    question  as  to  whether   the  failure  to  close  the 
switch,  or  the  failure  to  give  warning  that  the  switch  was 
open,  was  or  was  not  such  a  risk  as  the  appellant  was  bound 
to  take  notice  of,  or  to  have  knpwledge  of,  was  directly  made 
by  the    pleadings.      Therefore  the  finding  of  the   appellate 
court  omits  a  material  issue  which  was  submitted  to  the  trial 
court,  and  the  finding  actually  made  upon  the  question  of 
risk  is  a  finding  upon  an  immaterial  issue.     It  could  make  no 
difference  whether  the  injury  was  the  result  of  risks  incident 
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to  appellant's  employment  or  not,  if  such  risks  were  not  the 
usual  and  ordinary  risks,  which  under  the  law  he  must  be 
held  to  have  assumed,  or  if  the  circumstances  were  not  such 
as  to  charge  him  with  notice  or  knowledge  of  such  risks. 
The  appellate  court  finds  that  the  injury  ''occurred  in  the 
daytime,  when  lamps  were  not  required  on  the  switch  of  the 
appellant."  The  statement  is  not  that  lamps  were  not 
required  by  the  rules  of  the  company.  The  evident  meaning 
of  the  finding,  therefore,  is  that  lamps  were  not  required, 
simply  because  the  injury  occurred  in  the  daytime.  Webster 
defines  "daytime'*  as  **the  time  between  sunrise  and  sun- 
setting.*'  The  proof  in  this  case  shows  that  the  accident 
occurred  at  the  hour  of  about  15  minutes  after  7  in  the  evening. 
The  almanac  introduced  in  evidence  showed  that  on  May  3, 
1892,  the  sun  set  at  57  minutes  after  six  in  the  evening.  It 
would  appear,  therefore,  that  the  injury  did  not  occur  in  the 
daytime,  if  the  definition  given  by  Webster  is  correct.  By 
the  terms,  however,  of  section  87  of  the  practice  act,  and  in 
view  of  the  construction  given  to  that  act  by  this  court,  the 
finding  upon  this  question  of  fact  by  the  appellate  court  must 
be  regarded  as  conclusive.  It  is  nevertheless  true  that  the 
finding  is  immaterial  under  the  allegations  of  the  second 
count  of  the  original  amended  declaration.  That  count  does 
not  allege  that  the  injury  occurred  in  the  nighttime,  but  that 
''the  sun  had  then  set,  and  sufficient  light  was  not  then 
afforded  by  the  sun  or  moon  whereby  a  person  on  said  loco- 
motive and  train  *  *  *  coulddistinguish  the  said  color  of  said 
painted  sides  of  said  target  and  target  wings,"  etc.  The  ques- 
tion under  this  count  is  whether  there  was  sufficient  light  to 
distinguish  the  targets  on  the  switch  pole,  even  though  the  time 
was  da3rtime  instead  of  nighttime.  The  proof  tends  to  show 
that  the  weather  was  cloudy  and  dark.  If  the  weather  was 
cloudy  and  dark,  it  was  the  duty  of  the  company  to  see  that 
there  was  a  lamp  upon  the  switch,  whether  the  time  when  the 
injury  occurred  was  before  sunset  or  after  sunset.  The  first 
count  presents  a  case  where  the  injury  is  alleged  to  have 
16  (N  s)  A  &  E  R  Cas~28 
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occurred  in  the  night,  and,  when,  therefore,  a  lamp  on  the 
switch  was  necessary.  The  second  count  presents  a  case  in 
which  the  injury  is  alleged  to  have  occurred  when  the  weather 
was  cloudy  and  dark,  so  that  there  was  no  light  from  the 
sun,  and  when,  therefore,  a  lamp  upon  the  switch  was  equally 
necessary.  Hence  the  adverse  finding  of  the  appellate  court 
is  as  to  the  facts  set  up  in  the  first  count,  and  not  as  to  the 
facts  set  up  in  the  second  count.  It  is  **the  duty  of  the 
appellate  court  to  recite  in  its  final  judgment  its  finding  in 
respect  of  every  controverted  fact  concerning  every  material 
issue  submitted  to  the  trial  court,  and  material  and  necessary 
to  the  maintenance  of  its  judgment,  which  it  found  differently 
from  the  trial  court.  *  *  *  Where  there  is  a  recital  of 
the  facts  controlling  some  of  the  issues,  and  no  recital  of 
facts  as  to  other  issues,  it  may  be  presumed  that  the  appellate 
court  found,  in  respect  of  the  latter,  as  did  the  trial  court." 
Hawk  V.  Railroad  Co.,  138  111.  37,  27  N.  E.  450.  In  Hayes 
V,  Insurance  Co.,  125  111.  626,  18  N.  E.  322,  we  said  (page 
640,  125  111.,  and  page  328,  18  N.  E.)  :  **Upon  the  failure 
of  the  appellate  court  to  find  the  facts  differently  from  the 
trial  court  upon  both  causes  or  action  set  forth  in  the  decla- 
ration, it  will  be  considered  that,  as  to  the  cause  of  action 
whereof  there  is  no  finding  of  facts,  the  appellate  court  found 
the  facts  as  did  the  court  below.''  In  such  case  it  is  error 
for  the  appellate  court  not  to  affirm  the  judgment  of  the  circuit 
court. 

In  its  finding  of  facts,  as  embodied  in  the  judgment,  the 
appellate  court  finds  that  **the  injuries  resulting  to  him 
[appellant]  by  reason  of  the  negligence  averred  in  the  addi- 
tional counts  of  the  declaration  were  occasioned  by  the 
negligence  of  a  fellow  servant  of  appellee  [the  present  appel- 
lant] directly  co-operating  with  him  in  the  particular  business 
in  hand,  and  in  the  same  line  of  employment  in  which  the 
injuries  were  sustained."  This  is  a  finding  that  the  injury 
was  occasioned  by  the  negligence  of  **a  fellow  servant  of 
appellant"  ;  that  is  to  say,  of  one  fellow  servant  of  appellant. 
But  there  was  evidence  tending  to  show  that  the  injury  was 
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the  result  of  the  negligence  of  two  servants  of  the  railroad 
company.     Some   of  the  witnesses  testified  that  the  switch 
Tvas  opened  by  one  Irvine,  who  was  head  brakeman  upon  the 
freight  train  standing  upon  the  side  track.     The  testimony 
also  tended  to  show  that  it  was  the  duty  of  the  station  agent 
at  Sublette  to  see  that  all  switches  were  closed  before  the 
trains  came  in.     One  Jones  was  the  station  agent   at  that 
point,  and  was  at  the  platform  of  the  depot  looking  up  the 
track  before  the  train  came  in,  but  did  not  examine  to  see 
whether  the  switch  was  closed  or  not.     There  is  nothing  in 
the  finding  of  the  facts  made  by  the  appellate  court  to  indi- 
cate whether  the  fellow  servant  therein  referred  to  was  Jones, 
the  station  agent,  or  Irvine,  the  brakeman  upon  the  freight 
train.     The  rules  of  the  company,  as  introduced  in  evidence, 
provided   that  **station  agents  will  be  held  responsible  for 
the  position  of  the  switches  and  cars  therein ;  and  in  no  case 
will  they  allow  the  switches  from  the  main  track,  without 
orders  from  the  train  master,  except  when  a  train  has  arrived, 
to  enter  the  side  track.     Station  agents  must  know  that  all 
switches  are  in  proper  position  for  the  passage  of  trains  upon 
the   main   track."      The  testimony   also   shows   that   **the 
division  superintendent  appoints  station  agents ;  train  master 
employs  brakemen  and  conductors  on  freight  trains.* *     There 
is  no  evidence  that  the  appellant,  Swisher,  and  the  brakeman, 
Irvine,  knew  each  other,  or  ever  worked  together,  or  were 
ever  associated  together  in  any  way  in  any  kind  of  work. 
If,  however,  Irvine  and  Swisher  were  fellow  servants,  it  does 
not  appear  that  Jones  and  Swisher  were  fellow  servants.     If 
Irvine  was  negligent  in  leaving  the  switch  open,  Jones  was 
negligent  in  permitting  it  to  remain  open,  and  in  not  exam- 
ining it  to  see  whether  it  was  open,  inasmuch  as  the  proof 
shows  that  it  was  open  at  least  20  minutes  before  the  pas- 
senger train  arrived.     The  duty  of  the  station  agent  would 
appear  to  have  been  a  duty  of  supervision  and  inspection. 
The  rule  is  that  a  master's  duty  of  supervision  and  inspection 
is  one  that  cannot  be  delegated  so  as  to  relieve  the  master  of 
liability.     **While  a  corporation  must  act  through  its  ser- 
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vants,  yet  when  such  servants  are  intrusted  with  a  duty  that 
belongs  to  the  principal  as  a  primary  duty,  the  negligence 
of  the  servant  intrusted  with  that  duty  is  negligence  for  which 
the  principal  is  liable.''  Railroad  Co.  v.  Kneirim,  152  III. 
458.  39  N.  E.  324.  The  servant  of  the  master  who  is  thus 
intrusted  with  the  duty  of  supervision  and  inspection  is  the 
direct  representative  of  the  master,  and  not  a  mere  fellow 
servant  with  those  whose  acts  are  subject  to  his  supervision 
and  inspection.  Coal  Co.  v,  Holmquist,  152  111.  581,  38  N. 
E.  946. 

It  is  true  that  the  question,  whether  or  not  the  servant  who 
has  caused  an  injury  and  the  servant  who  has  received  an 
injury  are  fellow  servants,  or  not,  is  a  question  of  fact  to  be 
determined  by  the  jury.  The  definition  of  a  fellow  servant 
is  a  question  of  law,  but  whether  the  person  claimed  to  be  a 
fellow  servant  comes  within  the  definition  is  a  question  of 
fact  for  the  jury.  The  verdict  of  the  jury  upon  the  trial 
below,  and  the  judgment  of  the  trial  court  based  upon  that 
verdict,  amount  to  a  finding  that  the  injury  was  not  caused 
by  the  negligence  of  a  fellow  servant.  The  judgment  of  the 
appellate  court  reverses  the  finding  thus  made  by  the 
jury,  and  substitutes  therefor  the  finding  of  that  court 
that  the  injury  was  caused  by  a  fellow  servant.  Such 
finding,  however,  made  by  the  appellate  court,  is  based  upon 
the  definition  of  ** fellow  servant'*  as  embodied  in  the  finding 
of  facts  made  by  the  appellate  court.  The  appellate  court 
says  that  the  injuries  were  occasioned  by  the  negligence  ot  a 
fellow  servant  '*directly  co-operating  with  him  in  the  particu- 
lar business  in  hand,  and  in  the  same  line  of  employment  in 
which  the  injuries  were  sustained."  This  definition  of 
* 'fellow  servant"  omits  a  qualifying  clause  which  is  essential 
to  make  the  definition  complete.  It  is  a  well-settled  rule  in 
this  state  that,  when  one  servant  is  injured  by  the  negligence 
of  another  servant,  they  are  fellow  servants  if  at  the  time  of 
the  injury  they  are  directly  co-operating  with  each  other  in 
the  particular  business  in  hand,  in  the  same  line  of  employ- 
ment, or  their  duties  being  such  as  to  bring  them  into  habit- 
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iial  association,  so  that  they  may  exercise  a  mutual  influence 
upon  each  other,  promotive  of  proper  caution.     Railroad  Co. 
2^.  Kneirim,  5«/ra,  and  cases  cited  therein ;  Coal  Co.  v,  Holm- 
quist,  supruy  and  cases  cited  therein.     The  clause,  **so  that 
they   may  exercise    a   mutual   influence   upon   each   other, 
promotive  of  proper  caution,"  qualifies  both  of  the  preceding 
clauses,   which  are  separated  by  the  disjunctive  **or.'*     To 
be  fellow  servants,  they  must  be  directly  co-operating  with 
each   other  in  the  particular  business,  in  the  same  line  of 
employment,  so  that  they  may  exercise  a  mutual  influence 
upon  each  other,  promotive  of  proper  caution.     Railroad  Co. 
V.  Swan,  70  111.  App.  331.     That  this  is  the  proper  construc- 
tion  of  the  definition,  laid    down  in   the  books,  of  fellow 
servants,  will  appear  from  the  reasons  lying  at  the  basis  of 
that   definition,   as  given   in  the  case   of   Railroad   Co.    v. 
Moranda,  93  111.  302,  which  is  the  leading  case  in  this  state 
upon  the  subject  of  fellow  servants,  and  the  foundation  of  all 
the  subsequent  decisions   6i  the   court  upon  that   subject. 
'*Co -operation"  means  working  together  (**con,"  together, 
and    **opus,"    work).     The   two   clauses  draw   a    contrast 
between,  or  set  over  against  each  other,  co-operation  in  a 
particular  business  and  habitual  association  in  the  perform- 
ance   of    duties.     But  whether    the   co-operation    is    in   a 
particular  business  in  the  same  line  of  employment,  or  there 
is  habitual  association  in  the  performance  of  duties,  in  either 
case  the  situation  of  the  parties  must  be  such  that  they  may 
exercise   a  mutual  influence  upon  each  other,   promotive  of 
proper  caution.     Persons  can  be  directly  co-operating  with 
each  other  in  a  particular  business  in  hand,  and  still  not  be 
in  such  a  position  that  one  could  influence  the  other  so  as  to 
make  him  cautious.     Two  persons  may  be  directly  co-oper- 
ating with  each  other  in  running  a  train,  as  a  brakeman  on 
a  train  and  as  a  train  dispatcher,  and  yet  they  would  not  be 
regarded   as  fellow  servants,  because   one  cannot  influence 
the  other  for  caution.     One  is  a  superior  servant  to  the  other, 
or  one  is  a  vice  principal  over  the  other.     Two  persons  may 
be   directly  co-operating  with  each  other  in  the   particular 
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business  in  hand,  and  not  be  near  each  other  or  have  any- 
thing to  do  with  each  other,  as,  for  instance,  one  person  may 
be  running  one  train  of  cars  on  the  Illinois  Central  Railroad 
in  the  state  of  Louisiana,  and  another  in  the  state  of  Iowa. 
While  they  would  both  be  co-operating  with  each  other  in  the 
particular  business  of  running  trains  on  one  railroad,  they 
would  not  be  fellow  servants,  under  the  rule  laid  down  in  the 
Illinois  cases.  The  appellate  court,  in  their  finding  of  facts, 
make  application  of  a  faulty  definition  of  fellow  servants. 
They  find  that  the  injury  was  caused  by  a  person,  who 
co-operated  with  the  appellant  in  the  particular  business  in 
hand,  and  in  the  same  line  of  employment,  but  not  neces- 
sarily a  person  standing  in  such  a  relation  to  the  appellant 
that  he  and  the  appellant  might  exercise  a  mutual  influence 
upon  each  other,  promotive  of  proper  caution.  Therefore 
the  finding  of  facts  made  by  the  appellate  court  upon  the 
subject  of  fellow  servants  is  not  only  defective  in  not  indi- 
cating whether  or  not  the  servant  causing  the  injury  was  the 
station  agent,  or  the  brakeman  on  the  freight  train,  but  also 
in  not  applying  a  proper  legal  definition  in  order  to  determine 
the  facts  found. 

In  addition  to  what  has  been  said,  it  cannot  be  doubted 
that  the  injury  here  was  caused  in  part  by  the  station  agents 
who  was  not  a  fellow  servant.  The  station  agent  certainly 
contributed  to  the  injury,  by  not  causing  the  switch  to  be 
closed,  when  he  could  have  had  it  closed  in  time  to  prevent 
the  injury.  Consequently,  even  if  the  injury  was  caused  in 
part  by  the  brakeman  on  the  freight  train  who  left  the  switch 
open,  there  were  two  wrongdoers,  one  of  whom  was  jointly 
liable  with  the  other ;  and  under  this  state  of  facts  the  defend  - 
ant  company  was  liable.  Where  the  negligence  of  two  inde- 
pendent persons  results  in  injury  to  a  third,  when  neither  is 
sufficient  in  itself,  both  are  to  be  treated  in  combination 
as  the  proximate  cause  of  the  injury.  Where  the  negligent 
acts  of  two  persons  are,  in  combination,  the  proximate  cause 
of  the  injury,  either  or  both  may  be  held  responsible  for  the 
consequences    resulting   from    their    combined    negligence. 
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Where  the  negligence  of  the  master  is  combined  with  the 
negligence  of  the  fellow  servant  in  producing  the  injurious 
result,  and  neither  is  the  efficient  cause  alone,  the  master  as 
well  as  the  fellow  servant  is  liable.  In  other  words,  where 
the  negligence  of  the  master,  whether  due  to  his  own  fault 
or  that  of  his  vice  principal,  contributes  to  the  injury,  the 
servant  is  entitled  to  recover.  Car  Co.  v,  Laack,  supra\ 
Machine  Co.  v,  Keifer,  134  111.  481,  25  N.  E.  799;  Bridge 
Co.  V,  Miller,  138  111.  465,  28  N.  E.  1091;  Village  of 
Carterville  2/.  Cook,  129  111.  152,  22  N.  E.  14.  The  appel- 
late court,  in  view  of  the  testimony  in  regard  to  the  duties 
of  the  station  agent,  should  have  made  a  finding  upon  the 
question  whether  or  not  the  negligence  of  the  station  agent 
contributed  to  the  injury.  For  the  errors  thus  indicated,  I 
think  that  the  judgment  of  the  appellate  court  should  be  re- 
versed, and  that  the  judgment  of  the  circuit  court  should  be 
affirmed.  

NOTE. 

Switchmen  and  Trainmen  Are  Fellow  Servants. — A  switchman  in 
charge  of  a  switch  and  an  employee  upon  a  train  of  the  railroad 
company  are  ordinarily  considered  to  be  fellow  servants.  The  com- 
pany is  not,  therefore,  liable  for  an  injury  to  the  latter  occasioned 
by  the  negligence  of  the  former.  Sammon  v,  N.  Y.  &  Harlem  R.  R. 
Co.,  62  N.  Y.  251;  Slattery's  Admr.  v.  Toledo  &  Wabash  R. 
Co.,  23  Ind.  81 ;  Holden  v.  Fitchburg  R.  Co.,  129  Mass.  268;  Smith 
V.  Potter,  46  Mich.  158;  Besel  v.  New  York  Central,  etc.,  R.  Co.,  70 
N.  Y.  171 ;  Randall  v.  Bait.  &  Ohio  R.  Co.,  15  Am.  &  Eng.  R.  Cas. 
243;  Fowler  z^.  Chicago,  etc.,  R.  Co.,  61  Wis.  159,17  Am.  &  Eng. 
R.  Cas.  536;  Columbus,  C.  &  I.  C.  R.  Co.  v,  Troesch,  68  111.545; 
Harvey  v,  N.  Y.  C.  &  H.  R.  R.  Co.,  88  N.  Y.  481,  8  Am.  &  Eng.  R. 
Cas.  515 ;  Robertson  v.  Terre  Haute,  etc.,  R.  Co.,  78  Ind.  79,  8  Am. 
&  Eng.  R.  Cas.  175  ;  East  Tennessee,  etc.,  R.  Co.  v,  Gurley,  12  Lea 
(Tenn.)  46,  17  Am.  &  Eng.  R.  Cas.  568  ;  Roberts  v,  Chicago,  St.  P., 
M.  &  O.  R.  Co.,  33  Minn.  218,  22  N.  W.  Rep.  389  ;  Naylor  v.  New 
York  C.  &  H.  R.  R.  Co.,  33  Fed.  Rep.  801 ;  Gibson  v.  Northern  Cent. 
R.  Co.,  22  Hun  (N.  Y.)  289;  Satterly  v.  Morgan,  35  La.  Ann.  1166; 
Chicago,  etc.,  R.  Co.  v,  Henry,  7  111.  App.  522  ;  Tinney  v.  Boston  & 
A.  R.  Co.,  62  Barb.  (N.  Y.)  218  ;  Smith  v,  Memphis  &  L.  R.  R.  Co., 
18  Fed.  Rep.  304;  DeveriU   v.   Grand  Trunk  R.  Co.,  15  U.  C.  Q.  B, 


440  MASTER  AND  SERVANT  ^^^^  ^^^ 

(NS) 

St.  Louis,  etc.,  Ry.  Co.  v.  Brown 

517;  Brown  v.  Central  Pac.  R.  Co.,  68  Cal.  171 ;  Gilman  v.  Eastern 
R.  Corp.,  10  Allen  (Mass.)  233,  87  Am.  Dec.  635  ;  Gulf,  etc..  R.  Co. 
V,  Warner,  89  Tex.  475,  35  S.  W.  364. 

A  switchman  is  a  fellow  servant  of  persons  employed  to  run  pas- 
seng-er  cars  over  the  road.  Farwell  v.  Boston  &  W.  R.  Corp.,  4 
Mete.  (Mass.)  49. 

The  co-operation  of  the  switchman  is  necessary  to  the  successful 
management  of  the  trains,  and  employees  upon  the  trains  in  the 
common  service  assume  the  risk  of  the  neglig-ent  discharg-e  of  his 
duty.  Miller  v.  Southern  Pac.  Co.,  48  Am.  &  Eng.  R.  Cas.  294.  20 
Oreg.  285,  26  Pac.  Rep.  70. 

A  fireman  in  charge  of  an  engine  is  a  fellow  servant  of  a  bag- 
gageman and  car  coupler,  or  a  switch  tender.  Hudson  v»  Charleston, 
C.  &  C.  R.  Co.,  55  Fed.  Rep.  248. 

But  in  Louisville  &  N.  R.  Co.  v.  Sheets  (Ky.),  13  S.  W.  248,  it  was 
Jteld,  that  a  yard  switchman  and  engineer  were  not  fellow  servants. 


St.  Louis,  I.  M.  &  S.  Ry.  Co. 

V. 

Brown. 

[Supreme  Court  of  Arkansas,  Dec.  2j,  i88g,) 

Railroads — Personal  Injuries — Transitory  Actions — Venue.— Under 
the  statutes  of  Arkansas,  an  action  against  a  railroad  for  personal 
injuries  may  be  brought  in  any  county  through  or  into  which  the 
road  upon  which  the  cause  of  action  arose  passes,  if  the  defendant 
can  be  properly  summoned,  even  though  the  injuries  were  sustained 
in  another  state. 

Actions  Ex  Delicto— Lex  Loci. — In  all  actions  drjr  delicto  for  wju- 
ries  to  person  or  property,  the  right  to  recover  is  determined  and 
governed  by  the  laws  of  the  place  where  the  injury  was  done. 

Judicial  Notice — Federal  Statutes. — Judicial  notice  will  be  taken 
of  the  passage  of  the  federal  statute  providing,  in  effect,  that  the 
common  law  shall  be  put  in  force  in  the  Indian  Territory. 

Comnnon  Law— Presumptions.— In  the  absence  of  evidence  to  the 
contrary,  the  common  law  is  presumed  to  be  in  force  in  Kansas. 

Injury  to  Fireman— Negligence  of  Switchman  in  Inspecting  Coup- 
ling Link — Fellow  Servants.* — Defendant's  fireman  was  injured 
through   the   breaking  of  a  defective   coupling  link,  for  which  the 

♦See  Swisher  v.  Illinois  C.  R.  Co.  (111.),  ante  and  note. 
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switchmaa,  it  beiag*  his  duty  to  inspect  such  links  in  making  up  the 
train,  should  have  substituted  a  sound  link.  Held^  that  the  accident 
was  caused  by  the  negligence  of  the  switchman,  and  that  he  and  the 
ii reman  were  fellow  servants. 

Inspection  of  Cars  in  Transit — Foreign  Cars — Assumption  of 
Risk.*— The  inspection  of  cars  merely  for  the  purpose  of  ascertain- 
ing whether  they  can  be  hauled  to  their  destination  is  a  part  of  the 
executive  details  of  the  operation  of  the  train  ;  and  there  is  no 
liability  of  the  railroad  to  its  employees  for  its  negligent  perform- 
ance, if  it  has  used  due  care  in  the  selection  of  the  persons  perform- 
ing such  duty  ;  and  the  fact  that  they  are  foreign  cars  cannot  affect 
the  railroad's  liability. 

Appeal  by  defendant  from  Crawford  county  circuit  court. 
Reversed, 

Dodge  &  Johnsofiy  for  appellant. 
Geo.  A,  Grace  J  for  appellee. 

Battle,  J.  William  M.  Brown  instituted  this  action 
against  the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company,  in  the  Crawford  circuit  court,  to  recover  damages 
caused  by  injuries  received  by  him  in  the  Indian  ^  _.  .  . 
Territory.  The  plaintiff  recovered  a  judgment 
against  the  defendant  for  $6,000.  To  set  aside  this  judgment, 
the  defendant  prosecutes  an  appeal  to  this  court. 

The  plaintiff  alleged,  in  his  complaint,  that  the  defendant 
was  a  corporation  created  and  organized  under  the  laws  of 
the  states  of  Missouri  and  Arkansas ;  that  the  Kansas  & 
Arkansas  Valley  Railway  Company  was  a  corporation 
organized  under  the  laws  of  this  state;  and  that  he  (the 
plaintiff)  was  on  the  19th  day  of  September,  1895,  and  long 
before  and  ever  since  that  day,  a  white  man,  and  a  citizen  of 
the  United  States  and  of  the  state  of  Arkansas.  He  further 
alleged  that  some  time  prior  to  the  19th  of  September,  1895, 
the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company 
leased  from  the  Kansas  &  Arkansas  Valley  Railway  Com- 
pany its  railway,  which  extended  from  Coffejrville,  in  the 
state   of   Kansas,   through  the  Indian   Territory,  and  into 

*See  Union   Stock- Yards  Co.  v,  Goodwin  (Neb.),  12  Am.   &  Eng. 
R.  Cas.,  N.  S.,  502,  and  notes,  p.  511. 
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Crawford  county,  in  this  state,  to  the  town  of  Van  Buren» 
and  had  maintained  and  operated  the  same  at  all  times  since 
the  lease ;  that  the  plaintiff  was  in  the  employment  of  the 
former  company  as  a  fireman  on  the  railway  leased  by  it,  and 
while  so  engaged,  on  the  19th  of  September,  1895,  at  Ross 
station,  in  the  Indian  Territory,  the  defendant,  by  carelessly 
and  negligently  operating  one  of  its  trains  on  which  he  was 
working,  threw  him  to  the  ground  and  injured  him  by 
running  the  wheel  of  the  engine  in  the  train  over  his  right 
foot,  to  his  great  damage.  The  defendant  answered,  and 
denied  all  allegations  as  to  negligence,  but  said  nothing  as 
to  the  companies  named  being  corporations,  or  the  lease,  or 
the  plaintiff  being  a  white  man  and  a  citizen  of  this  state. 

The  injury  of  which  the  plaintiff  complained  was  received 
under  the  following  circumstances:  In  1890  the  defendant 
employed  plaintiff  to  labor  as  a  fireman  on  one  of  its  locomo- 
tives on  the  railway  leased  by  it  from  the  Kansas  &  Arkan- 
sas Railway  Company.  He  was  constantly  engaged  in  the 
performance  of  this  work  until  the  19th  of  September,  1895, 
when  at  Ross  station,  in  the  Indian  Territory,  the  train  of 
the  defendant  on  the  leased  railway,  on  the  engine  of  which 
he  was  serving  as  fireman,  ran  on  a  side  track  to  allow  a 
passenger  train  to  pass.  Two  cars  being  already  on  the 
side  track,  the  engine  of  the  former  train  pushed  them  ahead 
of  it  until  the  train  hauled  by  it  was  fully  on  the  sid*^  track. 
After  the  passenger  train  had  passed,  the  other  train  backed 
out  on  the  main  line,  over  the  way  it  had  come,  and  pulled 
the  two  cars,  which  it  had  pushed  ahead  of  it,  as  it  moved 
out.  A  brakeman  made  an  effort  to  detach  them  (the  two 
cars)  from  the  engine  by  uncoupling  while  the  train  was 
moving,  but  he  failed  to  do  so,  and  signaled  to  the  engineer 
to  stop,  and  he  obeyed;  and  as  he  did  so  one  of  the  links 
used  in  coupling  the  cars  composing  the  train  broke,  and 
the  train  at  this  place  of  junction  separated  into  two  parts, 
and  the  part  in  the  rear  moved  up  the  track.  The  two  cars 
were  then  separated  from  the  engine,  and  the  engineer  moved 
the  remainder  of  the  train  back.     As  he  did  so.  plaintiff  was 
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sitting  on  the  end  of  the  pilot  beam,  cleaning  out  the  engine 
from  the  front  end.  The  two  parts  into  which  the  train  was 
divided  collided.  Plaintiff  fell  from  the  pilot  beam,  and  a 
wbeel  of  the  engine  ran  across  his  right  foot,  taking  off  the 
g^reat  toe  and  the  two  next  to  it. 

The  defendant  insists  that  the  Crawford  circuit  court  did 
not  have  the  jurisdiction  to  hear  and  determine  any  cause  of 
action  based  upon  the  injury  of  plaintiff,  because  the  injury 
was   done  in  the    Indian  Territory,    and   the 
United  States  court  in  that  country  had  juris-  ^£*5tS5rie2^ 
diction  to  try  whatever  cause  of  action  accrued  tiona-vonuef' 
to    him  on   account  of  it.     But   it   is  in  error. 
Actions  for  personal   injuries  are  transitory,  and  not  local, 
and  may  be  brought  against  railroad  companies  in  any  county 
where   the   law  provides  for  suing  them,  and  where  service 
of  summons  can  be  effectively  made.     Under  the  statutes  of 
this  state  an  action  against  a  railroad  company  for  an  injury 
to  person  or  property  upon  the  road  of  the  defendant  may 
be  brought  in  any  county  through  or  into   which  the  road 
npon  which  the  cause  of  action  arose  passes.     The  road  upon 
which  the   cause  of  action   in  this  case  arose  passes  into 
Crawford  county,  and  the  circuit  court  of  that  county,  if  the 
defendant   was   properly  served  with   summons,  had  juris- 
diction  to    try  it;  the   cause    of    action   being  transitory, 
and  the  domicile  of  both  parties   being  in  this  state.     Rail- 
way Co.  V.  Timmons,  51  Ark.  459,  11  S.  W.  690;  Railway 
Co.  v.  Brown,  62   Ark.  254,  4  Am.  &   Eng.   R.  Cas.,  N.  S., 
262,   35   S.  W.  225;  and  Bruce's  Adm*r  v.  Railroad  Co.,  83 
Ky.  174. 

The  right  of  plaintiff  to  recover  in  this  action  depends  upon 
the  liability  of  the  defendant  to  pay  damages  on  account  of 
the  breaking  of  the  link  which  caused  the  separation  of  the 
train.  Upon  this  part  of  the  case  the  trial  court  instructed 
the  jury,  over  the  objections  of  the  defendant,  as  follows  : 
**It  is  the  duty  of  the  defendant  to  use  reasonable  care  to 
provide,  and  keep  in  reasonably  safe  condition  for  use  by 
its  employees,  the  cars  and  appliances,  including  links,  used 
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by  them  in  its  service.  A  violation  of  this  duty  is  negli- 
gence. This  duty  is  violated,  so  far  as  this  case  is  concerned, 
only  when  a  link  is  used  which  is  so  defective  as  to  be  rea- 
sonably liable  to  break  and  cause  injury;  and  defendant 
must  have  known  this,  or  if  it  did  not  know  it,  as  an  ordinarily 
prudent  and  careful  person  ought  to  have  known  it,  and 
thereafter  unreasonably  failed  and  neglected  to  repair  it  or 
obviate  the  defect, — in  such  case,  and  in  such  case  only,  is 
there  negligence  of  the  defendant.  If  you  find  negligence 
on  the  part  of  the  defendant,  as  thus  explained,  and  that  the 
injury  to  the  plaintiff  complained  of  proximately  resulted 
therefrom,  you  will  find  for  the  plaintiff,  if  he  at  the  time 
was  in  the  exercise  of  reasonable  care."  According  to  this 
instruction,  was  the  defendant  liable  to  the  plaintiff  for  the 
damages  he  suffered  on  account  of  the  breaking  of  the 
link? 

The  train  upon  which  the  plaintiff  was  injured  was  made 
up  at  Coffey ville,  in  the  state  of  Kansas.  There  were  20 
cars  and  a  caboose  in  the  train,  and  all  of  them,  except  4, 
belonged  to  other  companies, — were  foreign  cars.  Only  4 
belonged  to  the  defendant.  The  broken  link  was  not  fur- 
nished by  the  defendant,  and  did  not  belong  to  it,  but  came 
into  the  train  with  one  of  the  foreign  cars.  All  these  cars 
were  inspected  at  Coffeyville  before  they  were  made  a  part 
of  the  train.  But  the  pins  and  links  which  were  used  in 
coupling  them  were  not  examined  by  the  inspector.  It  was 
not  his  duty  to  do  so.  The  switchmen  made  up  the  trains, 
and  it  was  their  duty  to  put  only  sound  links  and  pins  in 
the  train.  It  was  made  their  duty,  because  in  making  up 
trains  they  are  compelled  to  handle  them  in  coupling  the 
cars ;  and  they  were  furnished  with  pins  and  links  amply 
suflScient  to  supply  all  deficiencies. 

The  links  used  by  the  defendant  in  the  operation  of  its 
trains  were  made  by  skilled  and  experienced  manufacturers^ 
under  a  contract  which  required  them  to  make  each  link  of  a 
minimum  tensile  strength  of  50.000  pounds  to  the  square  inch. 
Wlien  they  were  made  they  were  inspected  and  tested  by  the 
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manufacturers,  and  then  they  were  shipped  to  the  defendant, 
and  were  again  inspected  by  its  employees.  These  links 
were  furnished  the  trainmen,  and  they  were  required  to  keep 
them,  in  adequate  numbers,  on  the  train,  and  to  substitute 
one  of  them  for  any  defective  or  broken  link  which  appeared 
in  the  train.  This  was  specially  made  the  duty  of  the  brake - 
men. 

According  to  the  evidence,  the  defendant  was  diligent  in 
providing    means   to   guard    against    accidents    caused   by 
defective  links.  The  injury  received  by  plaintiff  on  the  19th  of 
September,  1895,  was  caused  by  a  link  which  was  in  defend- 
ant's service  only  a  few  hours,  and  in  that  time  drew  12  or  14 
cars  about  74  miles ;  and  yet  there  was  evidence  tending  to 
prove  that  there  was  a  break  in  it  at  the  time  it  came  into  the 
possession  of  the  defendant,  and  that  it  was  not  discovered 
until  after  the  accident.     The  failure  to  make  the  discovery 
in  time  was  no  fault  of  the  defendant,  unless  the  negligence 
of  its  employees  whose  duty  it  was  to  examine  the  link  before 
using  it  can  be  imputed  to  the  master. 

In  all  actions  ex  delicto  for  injuries  to  person  or  property 
(to  which  class  this  belongs) ,  the  right  to  recover, 
and   the  limit  of  the  amount   of  the   judgment,  dSSSK-iSx  lool 
are  determined  and  governed  by  the  laws  of  the 
place  where  the  injury  was  done.     Carter  v.  Goode,  50  Ark. 
155,  6  S.  W.  719;  Railroad  Co.  v.  Babcock,  154  U.  S.  190, 
14  Sup.  Ct.  978,  38  L.  Ed.  958.     The  injury  in  this  case  was 
done  in  the  Indian  Territory.     The  common  law  was  in  force 
in  that  country  at  that  time.     Congress,  by  an 
act  entitled  **An   act  to  provide  a   temporary  plJdi^S^ IStuSi 
government  for  the  territory  of  Oklahoma,  to 
enlarge  the  jurisdiction  of  the  United  States  court  in  the  Indian 
Territory,  and  for  other  purposes,'*  approved  May  2,  1890, 
provided  that  chapter  20  of  Mansfield's  Digest  of  the  Statutes 
of  Arkansas  shall  be  extended  over  and  put  in  force  in  the 
Indian  Territory,  so  far  as  it  is  applicable,  and  not  in  con- 
flict with  any  act  of  congress.     Pub.  Acts  1st  Sess.  51st  Cong, 
p.   94,  §   31.     The  chapter  (20)   referred  to   provides  that 
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about  over  the  road  by  the  engineers  on  the  various  trains. 
The  plaintiff  had  every  opportunity  to,  and  doubtless  did, 
know  the  manner  and  method  of  the  movements  of  these 
trains.  His  work  necessarily  brought  him  in  close  contact 
with  these  engineers,  and  he  knew  that  they  manipulated  the 
motive  power.  There  was  nothing  of  the  master's  duty  in 
the  work  of  running  the  engine.  The  doctrine  announced 
by  this  court  in  Triplett  v.  Railway  Co.,  54  Ark.  289,  15  S. 
W.  831,  and  16  S.  W.  266,  11  L.  R.  A.  773,  applied  to  the 
facts  of  this  record,  determines  the  relation  of  the  plaintiff 
and  the  defaulting  engineer  as  that  of  fellow  servants." 

In  Railway  Co.  v.  Gaines,  46  Ark.  555,  the  plaintiff  was  a 
brakeman  on  a  train,  in  the  employment  of  the  defendant. 
The  train  was  composed  of  cars  which  were  cursorily  in- 
spected in  transit,  at  Texarkana,  by  a  person  employed  by 
the  defendant  for  that  purpose,  one  of  which  belonged  to 
another  company.  All  the  cars  were  decided  by  the  inspector 
to  be  in  good  and  safe  condition,  and  were  allowed  to 
proceed  on  their  way.  If  any  car  had  not  been  so  decided, 
it  would  have  been  set  out  on  the  repair  track  for  repairs. 
But  all  passed  inspection.  After  this  it  was  discovered 
that  the  spring  of  the  drawhead  of  the  foreign  car  was 
broken,  and  there  was  evidence  to  show  that  the  plain- 
tiff was  injured  by  reason  of  the  defect.  As  to  the 
evidence  showing  these  facts  the  court  said:  **There 
is  no  proof  that  the  railroad  company  or  any  of  its 
employees  had  any  knowledge  of  any  defects  in  the  coupling 
apparatus  of  the  car  or  its  fastenings  prior  to  the  accident. 
The  car  did  not  belong  to  the  defendant,  but  to  a  connecting 
carrier.  It  was  duly  inspected  on  the  same  day  the  accident 
occurred,  and  pronounced  to  be  roadworthy,  by  being  placed 
in  the  train.  There  is  no  reason  to  suppose  the  car  inspector 
was  incompetent,  or  that  on  this  particular  occasion  he 
X)erformed  his  duty  carelessly.  *  *  *  There  is  not  a 
particle  of  evidence  that  the  defendant  omitted  any  duty 
which  it  owed  to  the  plaintiff. 

Now,  notice  of  the  alleged  defect,  or,  what  amounts  to 
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the  same  thing,  the  means  of  knowledge,  which  the  company 
failed  to  use,  was  a  material  fact- which  was  necessarily  in- 
volved in  the  verdict.  Consequently,  as  no  testimony  was 
given  from  which  the  jury  could  infer  that  the  company  knew, 
or  might  by  reasonable  diligence  have  discovered,  the  defect 
in  time  to  remedy  it  and  prevent  the  casualty,  the  verdict  is 
not  supported  by  sufficient  evidence. 

**And  even  had  it  been  shown  that  the   draw  head   was 

loose  or  broken  before  the  train  was  sent  out,  and  that  the 

defect  was  discoverable  upon  a  proper  inspection,  yet  the 

plaintiff  cannot   recover  for  the  negligence   of    his   fellow 

servant.     Here,  again,  the  court  committed  an  error  to  the 

prejudice  of  the  defendant ;  for  it  refused  to  tell  the  jury  that 

the  car  inspector  and  the  brakeman  were  fellow  servants.  They 

are  not  only  employed  and  paid  by  the  same  corporation,  but 

their  separate  services  have  an  immediate  object, — the  moving 

of  the  trains.     Neither  works  under  the  orders  or  control  of  the 

other,  and  each  takes  the  risk  of  the  other's  negligence  in 

the  performance  of  his  service.** 

The  doctrine  of  the  last -mentioned  case  was  reaffirmed  in 
Railway  Co.  v.  Rice,  51  Ark.  467,  11  S.  W.  699,  4  L.  R.  A. 
173. 

We  are  aware  that  some  courts  have  held  that  an  inspector 
of  cars  and  other  employees  of  a  railroad  company  are  not 
fellow  servants.  Railroad  Co.  v.  Moseley,  6  C.  C.  A.  225, 
56  Fed.  1009,  and  notes  to  Railroad  Co.  v,  McMullen  (Ind. 
Sup.)  38  Am.  &  Eng.  R.  Cas.  172-174  (s.  c.  20  N.  E.  287). 
The  ground  upon  which  this  doctrine  is  based  is  that  it  is  the 
duty  of  a  railroad  company  to  provide  safe  and  suitable 
instrumentalities  for  its  employees  to  work  with,  and  to  keep 
the  same  in  repair.  But  the  company  is  not  the  insurer 
of  the  safety  of  the  servant,  nor  does  it  guaranty  to  him  that 
the  tools,  machinery,  and  other  instrumentalities  which  it 
furnishes  will  not  prove  defective.  It  guaranties  only  that 
due  care  shall  be  used  in  supplying  such  appliances,  and  in 
keeping  the  same  in  repair.     **  Whenever  an  employee  seeks 
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to  recover  damages  for  injuries  resulting  from  insufficiency 
of  any  of  the  machinery  or  instrumentalities  furnished  by  the 
railroad  company,  it  will  not  only  devolve  upon  such 
employee  to  prove  such  insufficiency,  but  it  will  also  devolve 
upon  him  to  show  either  that  the  railroad  company  had 
notice  of  the  defects,  imperfections,  or  insufficiencies  com- 
plained of,  or  that  by  the  exercise  of  reasonable  and  ordinary 
care  and  diligence  it  might  have  obtained  such  notice;  and 
proof  of  a  single  defective  or  imperfect  operation  of  any  of 
such  machinery  or  instrumentalities,  resulting  in  injury,  will 
not  of  itself  be  sufficient  evidence,  nor  any  evidence,  that  the 
company  had  previous  knowledge  or  notice  of  any  supposed 
or  alleged  defect,  imperfection,  or  insufficiency  in  such 
machinery  or  instrumentalities."  Railway  Co.  v,  Gaines,  46 
Ark.  570. 

The  inspection  of  cars  on  the  way  to  their  destination  is 
cursory,  and  made  for  the  purpose  of  ascertaining  whether 
they  be  roadworthy,  and  can  be  hauled  without  unnecessarily 

imperiling  the  safety   of  the  trainmen.     It  is 

Inspection  of  Oars  i   .       r  «  e 

ij^»gjMit-For-     temporary,  and  is  for  the  purpose  of  ascertain- 
Assumption         jjjg  whether  the  cars   can  be  hauled  to  their 

destination,  and  is  a  part  of  the  ''executive 
details'*  of  the  operation  of  the  train;  and,  like  other  acts 
necessary  to  be  performed  by  the  trainmen  to  haul  the  train, 
there  is  no  liability  of  the  railroad  company  to  its  employees 
for  its  negligent  performance.  If  care  and  diligence 
have  been  exercised  in  the  selection  of  competent  persons 
for  that  duty,  a  negligence  by  them  in  the  performance 
of  it  is  a  risk  of  the  employment  that  the  co-employee 
takes  when  he  enters  the  service.  Slater  v,  Jewett,  85  N. 
Y.  61;  Holden  v.  Railroad  Co.,  129  Mass.  268.  But  there 
is  a  time  when  it  is  the  duty  of  a  railroad  company  to  its  em- 
ployees to  inspect  its  machinery  and  other  appliances  for  the 
purpose  of  discharging  its  obligation  to  use  due  care  in  keep- 
ing the  same  in  good  repair.  It  is  bound  to  take  notice  of 
the  liability  of  its  tools  and  machinery  to  decay  from  age  and 
to  wear  out  by  use,  and  to  protect  its  servants  against  such 
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contingencies  by  inspection  at  reasonable  intervals  for  the 
purpose  of  ascertaining  what  repairs  are  needed,  and  for  a 
failure  to  discharge  this  duty  is  liable  to  the  servants  for 
damages.  Holden  v.  Railroad  Co.,  129  Mass.  268,  2  Am.  & 
Eng.  R.  Cas.  94,  3  Elliott,  R.  R.  §  1278. 

The  distinction  as  to  the  liability  of  a  railroad  company 
for  the  two  inspections,  according  to  the  previous  rulings  of 
this  court  as  to  the  common  law,  which  we  have  attempted  to 
show,  were  pointed  out  and  recognized  in  Railway  Co.  v. 
Rice,  51  Ark.  467,  11  S.  W.  699,  4  L.  R.  A.  173.     In  that 
case  the  court  said:  **The  railway  company  must  have  its 
repair  shops  to  maintain  its  tools,  rolling  stock,  etc.,  in  good 
repair,  and  it  must  have  its  inspectors,  not  only  at  its  ter- 
mini, where  a  general  overhauling  is  had,  but  at  convenient 
stations  along  the  line,  to  detect  such  injuries  as  may  have 
been  received  en  route;  and,  should  such  company  know- 
ingly employ  and  retain  persons  incompetent  for  the  perform- 
ance of  this  high  service,  it  would  be  liable  to  the  person 
injured,   though  such  persons   were  fellow  servants  of  the 
inspector.     *    *    *    While  we  recognize  the  liability  of  the 
railway  company  for  the  willful  or  negligent  default  of  its 
chief  inspectors  and  those  deputed  to  supervise  the  condemna  - 
tion  of  unsuitable  tools,  rolling  stock,  etc.,  we  cannot  assent 
to  the  proposition  that  every  yard  inspector  on  the  line  of  a 
railroad  is  a  vice  principal.     Upon  what  we  conceive  to  be 
the  soundest  principles  and  the  weight  of  authority,  we  hold 
that  the  appellee  and  the  yard  inspector  were  fellow  servants, 
and  hence  that  the  appellee  had  no  cause  of  action  against 
the  appellant.'* 

We  have  not  overlooked  the  fact  that  the  car  which  was  the 
cause  of  the  injury  in  this  case  was  a  foreign  car  in  transit 
over  the  defendant's  road.  But  that  does  not  affect  the 
defendant's  liability ;  for  the  duty  of  inspection  of  cars  in 
transit  is  the  same,  whether  the  car  is  a  foreign  one  or  a 
domestic  one.  Railway  Co.  v.  Gaines,  46  Ark.  555;  Ballou 
V.  Railway  Co.  (Wis.),  5  Am.  &  Eng.  R.  Cas.  480;  Gutridge 
V.  Railway  Co.,  94  Mo.  468,  7  S.  W.  476;  Goodrich  v.  Rail- 
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road  Co.,  116  N.  Y.  398,  41  Am.  &  Eng.  R.  Cas.  259,  22  N. 
E.  397,  5  L.  R.  A.  750;  Sack  v.  Dolese,  137  III.  129,  27  N. 
E.  62;  Railroad  Co.  v.  Mackey,  157  U.  S.  72,  15  Sup.  Ct. 
491,  39  L.  Ed.  624. 

The  switchmen  whose  duty  it  was  to  make  up  the  trains  of 
the  defendant  at  Coffeyville,  and  the  fireman  on  the  train  so 
made  up,  were  engaged  in  the  service  of  the  defendant,  and 
their  labors  contributed  to  accomplish  the  same  result,— the 
moving  of  the  trains.  The  consequences  incident  to  the 
use  of  defective  links  in  making  up  trains  by  switch- 
men were  apparent.  The  separation  of  trains  by  the 
breaking  of  such  links  is  of  frequent  occurrence.  The  risk 
of  injuries  resulting  therefrom  was  ordinarily  incident  to  the 
employment  of  the  fireman,  and  was  assumed  by  him.  In 
examining  and  rejecting  defective  links  in  making  up  trains, 
the  switchmen  performed  no  part  of  the  duty  of  the  master 
to  the  fireman,  although  it  was  necessary  for  them  to  inspect 
the  links  already  in  use,  in  order  to  discharge  the  duties 
imposed  upon  them.  They  (the  fireman  and  switchmen) 
were  therefore,  according  to  the  decisions  of  this  court,  fel- 
low servants  at  common  law. 

But  the  plaintiff  says  that  the  defendant  admitted  in  the 
trial  of  this  action  that,  according  to  the  law  in  force  in  the 
Indian  Territory,  **a  car  inspector  was  not  a  fellow  servant 
with  the  fireman,*'  and  that  it  is  now  estopped  from  showing 
that  this  was  not  the  law.  It  is  true  that  this  admission  was 
made,  and  that  this  court  said  in  Railroad  Co.  v.  Pitzhugh, 
61  x\rk.  341,  33  S.  W.  960,  of  a  like  admission,  that  the 
defendant,  having  made  it,  could  not  dispute  it  in  this  court, 
or  assume  a  position  inconsistent  with  it.  But  the  admission 
in  this  case  is  not  disputed,  and  there  is  no  reason  for  doing 
so,  as  it  is  confined  to  firemen  and  car  inspectors.  It  was 
proved,  and  was  not  disputed,  that  it  was  not  the  duty  of  the 
car  inspector  to  inspect  the  pins  and  links  used  in  coupling 
the  cars  of  a  train,  and  that  the  switch  crew,  who  make 
up  trains,  are  required  to  put  only  sound  links  and  pins 
in   the   train.     The    railroad    company    evidently    thought 
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that  the  duty  imposed  upon  the  switchmen  made  it  unnec- 
essary for  the  car  inspector  to  examine  the  links  and 
pins,  and  there  is  no  reason  why  it  should  not.  The  switch- 
men are  compelled  to  handle  the  pins  and  links  in  making 
up  the  train,  and,  to  make  the  examination  required,  no 
special  mechanical  skill  was  necessary. 

There  was  no  evidence  that  the  defendant  was  guilty  of 
negligence  in  the  employment  of  switchmen,  or  in  the  per- 
formance of  any  other  duty  to  the  plaintiff,  and  consequently 
there  was  no  evidence  to  sustain  the  verdict  of  the  jury. 

Reversed  and  remanded  for  a  new  trial. 


St.  Louis,  I.  M.  &  S.  Ry.  Co. 

V. 

Tuohey. 

(Supreme  Court  of  Arkansas,  Dec,  2,  iSgg,) 

Injury  to  Employee— Whether  Foreman  of  Switch  Crew  a  Vice 
Principal.*— Under  the  fellow  servant  act  of  Kentucky  of  1893,  the 
foreman  of  a  switch  crew,  having-  the  duty  of  reporting-  mem  bers  of 
the  crew  for  neglecting  or  refusing*  to  work,  stands  in  the  relation 
of  vice  principal  to  a  member  of  the  crew  injured  while  switching- 
cars  under  his  orders,  although  he  has  uo  authority  to  employ  men 
for  such  work. 

Same—  Jumping  from  Moving  Car  to  Escape  Danger.f— The  mere 
fact  that  the  death  of  a  railroad  employee  resulted  from  his  jump- 
ing- from  a  moving-  car  will  not  prevent  a  recovery  for  the  death,  if, 
at  the  time  he  jumped,  the  circumstances  were  such  as  to  justify  a 
person  of  reasonable  firmness  and  prudence  in  believing  that  his 
safety  required  him  to  jump  from  the  car  to  escape  an  impending 
danger,  even  though  it  appears  that  deceased  might  have  escaped 
unhurt  had  he  remained  on  the  car. 


*A8  to  Foremen  as  Fellow  Servants  of  Gang,  see  Knot  v.  Southern 
Ry.  Co.  (Tenn.),  12  Am.  &  Eng.  R.  Gas.,  N.  S.,  684  ^n^  foot-note . 

f  See  note  at  end  of  case. 


454  MASTER  AND  SERVANT  ^^}  ^J^ 

(N8) 

St.  Louis,  etc.,  Ry.  Co.  v.  Tuohey 

Same — Assumption  of  Risks.* — While  an  employee  assumes  all  the 
risks  incident  to  the  service  he  enters,  he  does  not  assume  a  risk 
created  by  the  neg'lig'ent  act  of  the  master,  and  only  such  risks  as 
he  knows  to  exist,  or  may  know  by  ordinary  care. 

Case  at  Bar. — The  jury  were  warranted  in  finding*  that  defendant, 
acting*  through  it.?  vice  principal,  was  guilty  of  negligence  in  run- 
ning wrecked  cars  at  the  rate  of  five  or  six  miles  an  hour,  and  that 
such  negligence  was  the  proximate  cause  of  the  death  of  plaintiff's 
intertate. 

Appeal  by  defendant  from  Lonoke  county  circuit  court. 

Dodge  &  Johnson y  for  appellant. 

Marshall  &  Coffman  (  Trimble  &  Robinson y  of  counsel)* 
for  appellee. 

BuNN,  C.  J.  Thomas  Dalton  an  employee  of  the  appel- 
lant company,  was  killed  by  the  falling  of  a  semaphore  pole 
near  its  tracks  in  its  yards  in  North  Little  Rock  on  the  6th 
«     «.     ^  November,  1895;    and  the  appellee,  John  W. 

Case  stated.  '  rtr  ^ 

Tuohey,  was  appointed  administrator  of  his 
estate,  and  brought  this  suit  against  the  company  for  the 
benefit  of  the  widow  and  children  of  the  deceased,  laying 
the  damages  at  $15,000.  The  defendant  answered,  putting 
in  issue  all  the  material  allegations  of  the  complaint.  A 
jury  trial  was  had,  resulting  in  a  verdict  of  $8,000  for  plain- 
tiff, and  defendant  appealed. 

The  allegations  as  to  negligence  in  the  complaint  are  as 
follows,  viz, :  ** Plaintiff  says  that  the  defendant  so  care- 
lessly and  negligently  caused  and  allowed  its  cars  to  be  and 
remain  in  a  defective  and  unsafe  condition  as  aforesaid,  and 
so  carelessly  caused  and  allowed  its  said  semaphore  pole  to 
stand  too  near  its  track,  and  so  carelessly  and  negligently, 
by  and  through  its  foreman  as  aforesaid,  caused  itsc^rsto 
be  moved  while  in  such  condition,  well  knowing  the  ^ame. 
and  his  said  intestate  not  knowing  it,  and  in  such  a  careless 
and  negligent  manner,  as  to  cause  the  death  of  his  said  intes- 
tate as  aforesaid.**     In  this  there  are  two  distinct  charges 

•  - 

*See  noteSy  11  Am.  &.  Kng.  R.  Cas.,  N.  S.,  484  ei  seq. 
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of  negligence, — one  in  having  the  pole  too  near  the  track; 
and  the  other  in  permitting  its  cars  to  be  moved  as  they  were 
on  the  track  in  such  condition  as  that  in  which  they  were  at 
the  time. 

The  first  question  raised  is  whether  or  not  C.  Streetor,  the 
foreman  of  the  crew  is  charge  of  the  wrecked  cars,  was  a 
fellow  servant  with  the  others  of  the  crew,  among  whom  was 
the  deceased,  or  was  a  vice  principal  to  to  the  company. 
The  testimony  of  Streetor  affecting  the  question  is  substan- 
tially as  follows,  viz. :  He  states :  That  on  the  5th  Novem- 
ber, 1895,  he  was  engine  foreman  in  the  defendant's  yards 
in  North  Little  Rock.  That  there  were  three  damaged  cars 
brought  into  the  yards  at  that  time,  and  that  he  received 
a  switch  order  between  9  and  10  o'clock  that  evening  with 
regard  to  these  cars,  but  that  he  could  not  tell  (remember) 
from  whom  the  list  came.  His  switch  crew  consisted  of 
Ryan,  Harmon,  and  Dalton,  and  the  engineer,  Phillips,  and 
a  fireman,  whose  name  he  could  not  remember.  That  these 
men  constituted  his  switching  crew  in  the  yards,  and  were 
working  under  him.  The  duty  of  witness  and  this  crew  was 
to  do  any  work  needed  in  the  yards, — switching  and  moving 
cars,  including  damaged  cars,  to  and  from  the  tracks  in  the 
yards  to  the  repair  shops.  That  he  did  not  have  power  to 
employ  these  men,  and  only  reported  them  when  they  failed 
or  neglected  or  refused  to  do  their  work.  That  all  the  crew 
saw  the  condition  of  the  damaged  cars  when  they  went  to 
move  them  to  the  repair  shops,  and  that  he  called  his  crew's 
attention,  and  warned  them  to  be  careful,  so  that  no  one 
might  get  hurt  in'  handling  them,  for  there  were  no  drawbars 
on  the  ends  of  these  cars,  and  one  of  them  extended  out  on 
one  side  so  far  that  it  would  not  clear  a  car  on  the  track 
beside  the  one  they  were  on  (that  is,  track  No.  ll),  the  pro- 
jection being  about  a  foot  (meaning  further  than  usual), 
caused  by  the  telescoping  of  one  car  into  and  over  another. 
That  there  were  three  of  the  damaged  cars  (two  baggage  and 
one  mail  car) ,  and  these  were  in  a  train, — first  one  of  the  cars, 
and  then  two,  one  in  and  on  the   other, — these  making  the 
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projection,  and  all  were  pushed  by  an  engine  and  tender 
behind.  Witness  had  informed  his  crew  that  they  were  going 
to  get  the  three  cars  and  put  them  on  No.  8  track  (the  repair 
track)  and  he  said  also  that  they  had  made  room  for  these 
cars  on  this  track  before  they  went  after  the  cars  on 
the  other  track;  that,  as  they  were  going  up  the  main 
track,  Dal  ton  and  the  others  of  the  crew  were  talking  about 
the  wreck  in  which  these  cars  had  been  wrecked  the  day 
before,  and  asking  how  each  would  have  felt  had  he  been  in 
it.  In  the  midst  of  this  conversation,  which  made  all  of  them 
somewhat  nervous,  we  infer,  in  view  of  the  very  bad  condi- 
tion of  the  cars  upon  which  they  were  then  riding,  the  fore- 
man, Streetor,  who  was  sitting  on  the  front  platform  of  the 
front  car,  told  Dalton,  seated  on  a  step  below  him,  to  move 
and  give  him  room,  as  he  might  have  to  jump  at  any  time. 
These  two  were  on  the  side  of  the  semaphore  pole,  and  the 
others  were  on  the  other  side  and  elsewhere. 

From  this  testimony,  which  is  undisputedly  true,  it  is  im- 
possible to  escape  the  conclusion  that  in  the  control  and 
management  and  running  of  these  cars,  and  the  labor,  of  this 

crew,  Streetor  was  not  a  fellow  servant  with  the 
pioyee-wfither  others,  but  a  vice  principal.     Under  the  old  rule 

Foreman  of  "^  *^ 

viS?SSSp«J     the  principal  test — the  one  most  relied  on  and 

most  frequently  called  into  requisition — was 
whether  or  not  the  one  employee  had  the  authority  to  employ 
and  discharge  the  others;  and  under  that  rule  Streetor  would 
have  very  probably  been  held  to  be  a  fellow  servant  with  the 
others,  for  he  says  himself  that  he  had  no  power  to  employer 
discharge  the  others  of  the  crew.  But  even  before  the  pas- 
sage of  the  fellow  servant  act  this  court,  in  the  case  of  Boyd 
V,  Railway  Co.,  58  Ark.  66,  22  S.  W.  1089,  had  advanced  a 
step  towards  abandoning  the  old  rule,  and  made  a  test  of  the 
relation  existing  between  servants  and  the  master  and  ser- 
vants quite  different, — a  test  quite  in  keeping  with  the  spirit 
of  the  fellow  servant  act,  which  had  already  passed  when  the 
Bloyd  Case  was  decided,  but  had  not  been  passed  when 
the  cause  of  action  in  that  case  accrued.     The  first  section  of 
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the   fellow  servant  act,  approved   February  28,   1893,  and 
'which  governs  the  case  at  bar,  reads  as  follows,  viz, :  **That 
all    persons  engaged  in  the  service  of  any  railroad  corpora- 
tions, foreign  or  domestic,  doing  business  in  this  state,  who 
are  entrusted  by  such   corporation   with   the   authority   of 
superintendence,  control  or  command  of  other  persons  in  the 
employ  or  service  of  such  corporation,  or  with  the  authority 
to  direct  any  other  employee,  are  vice  principals  of  such  cor- 
porations, and  are  not  fellow  servants  with  such  employees." 
Certainly  Streetor  was  such  a  person  as  in  the  act  described 
as  a  vice  principal,  for  he  had  either  superintendence,  con- 
trol, or  command  of  the  others,  and  the  authority  to  direct 
them  in  their  work.     This  being  true,  it  follows  that  there 
was  no  reversible  error  in  the  giving  of  the  first,  second,  and 
third  instructions  asked  by  the  plaintiff,  which  in  effect  sub- 
mitted the  question  to  the  jury  on  the  evidence. 

Quoting  from  the  testimony  of  Streetor  further  :  **I  do  not 
suppose  I  had  finished  my  'sentence  [referring  to  his  direc- 
tion to  Dalton  to  move  so  as  to  leave  him  room  to  jump  as 
aforesaid]  until  Dalton  said  he  would  get  off  right  away ; 
and,  just  as  he  was  getting  off,  the  second  car  hit  the  sema- 
phore pole,  and  the  semaphore  pole  hit  him.  There  didn't  seem 
to  be  any  time  from  the  time  he  jumped  until  the  pole  struck 
him.  It  was  all  done  in  a  second's  notiee.  The  front  car 
had  passed  the  pole.  This  was  the  car  that  the  other  was 
driven  into  [meaning  the  car  that  struck  the  pole].  The 
entire  car  had  not  passed  [meaning,  I  presume,  the  front 
car].  It  was  the  side  of  the  second  car  that  hit  the  pole. 
The  second  and  first  cars  were  telescoped  into  each  other. 
[I  presume  the  meaning  is  the  first  and  second  counting  as 
they  would  be  going  forward.  They  were  now  going  back- 
wards.] The  first  and  second  cars  were  not  full  length.  We 
were  only  hauling  about  2j4  cars,  by  one  being  telescoped 
into  the  other.  These  cars  were  about  the  length  of  a  car 
and  a  half.  I  don't  remember  whether  they  had  four  trucks 
or   not.      It   was   15   feet  back  on   the  side   of  these   cars 
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that  the  pole  was  struck.      The  cars  were  kind  of  creaking 

as  any  wrecked  cars  would  do.*'     On  this  and 

Same — Jumping 

fro^Movg«o*r    Similar  evidence  on  this  point  the  court  gave 

the  fourth  instruction  asked  by  the  plaintiff, 
which  reads  as  follows,  viz. :  **If  the  jury  believe  that  at  the 
time  the  deceased  jumped  from  the  car  the  appearances  of 
danger  to  him  were  sufficient  to  justify  a  person  of  reasonable 
firmness  and  prudence  in  believing  that  his  safety  required 
him  to  jump  from  the  car  in  order  to  escape  the  impending 
danger,  then  the  fact  that  his  death  resulted  from  injuries 
received  in  making  such  jump  will  not  defeat  the  plaintiff's 
right  to  recover  in  this  action ;  and  this  is  so  notwithstanding 
that  the  jury  may  further  believe  that  deceased  might  have 
escaped   unhurt  had   he  made  no   effort  to  leave  said  car." 
This  instruction  propounds  a  doctrine  of  universal  applica- 
tion to  cases  of  passengers,  and  has  been  recognized  by  this 
court  whenever  necessary  to  the  exoneration  of  passengers 
from  the  charge  of  contributory  negligence  when  acting  in 
emergencies.     Railway  Co.  v.  Murray,  55  Ark.  248,  18  S. 
W.  50;  Railway  Co.  v.  Maddry,  57  Ark.  306,  21  S.  W.  472. 
So  far  as  I  have  been  able  to   ascertain,  we  have  not  been 
heretofore  called  upon  to  consider  it  as  applied  to  employees' 
cases.     It  is   evident  that  there   is  or  may  be  a   difference 
between  the  two  classes  of  cases.     A  passenger  in  his  proper 
place  on  a  train  is   more  or  less  helpless  to  protect  himself 
from   injuries  resulting   from  the  running  of  the  train,— is 
somewhat  at  the  mercy  of  the  carrier ;  while  the  same  is  not 
usually  true  (not  always  true,  at  least)  as  to  an  employee, 
for  he  is   a   factor,  or  may   be,  in  operating  the   train,  and 
besides  is  by  training  and  habit  better  able  to  protect  himself 
than  a  passenger,  and,  withal,  has  by  his  contract  assumed 
many  risks  that  a  passenger  does  not  assume.     Moreover, 
a  carrier  is  bound  to  exercise  the  greatest  care  to  protect . 
a   passenger,  while   a   master  is   only  required   to  exercise 
ordinary  care  to  protect  his  servant.      But,  in  cases  where 
these  differences  do  not  intervene  to  affect  the  very  right  of 

• 

them,  then   there  does  not  seem  to  be  any  good   reason  m 
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making  a  substantially  different  rule  in  the  one  case  from 
that  applied  in  the  other.  In  other  jurisdictions  the  follow- 
ing statement  is  very  generally  supported  as  the  proper  rule, 
wjsr. :  **While  it  is  a  general  rule  that  the  servant  has  no 
claim  on  the  master  for  damages  for  an  injury  received  by 
voluntarily  assuming  to  do  something  which  the  master  did 
not  employ  him  to  do,  yet  in  the  case  of  emergency  he  may, 
of  his  own  volition,  step  outside  of  the  line  of  his  usual 
duties ;  and  if  this  departure  is  only  such  as  the  necessities 
of  the  case  fairly  and  reasonably  call  for,  keeping  in  view 
the  character  of  the  work  he  is  called  upon  to  do,  it  will  not 
of  itself  defeat  a  recovery  of  damages  in  case  he  is  injured. 
Whether  he  is  guilty  of  negligence  is  a  question  for  the 
jury,  and  his  conduct  must  be  tried  in  the  light  of  all  the 
surroundings.**  Barry  v.  Railroad  Co.,  98  Mo.  62,  11  S. 
W.  308;  Smith  v.  Railway  Co.  (Ga.),  41  Am.  &  Eng.  R. 
Cas.  320  (s.  c.  10  S.  E.  361);  Railway  Co.  v.  Beatty  (Tex. 
Sup.)  note  to  last  case  (s.  c.  11  S.  W.  858);  Wynn  v.  Rail- 
road Co.,  133  N.  Y.  575,  30  N.  E.  721.  This  rule  is  sub- 
stantially the  same  as  that  of  a  passenger,  where  the  servant 
is  without  fati.lt ;  and  the  instruction  under  consideration  is 
not  erroneous,  but  substantially  correct.  The  deceased,  like 
the  foreman  and  probably  the  others  of  the  crew,  had  grown 
somewhat  nervous  over  the  appearance  of  the  wrecked  cars, 
and  began  to  be  fearful  of  some  injury  from  them  ;  and  on  a 
suggestion  from  the  foreman  to  move  on  his  seat  so  as  to 
make  room  for  him  (the  foreman),  as  it  might  soon  be  nec- 
essary for  him  to  do  so,  concluded  that  it  was  safer  to  get  on 
the  ground,  did  so,  and  was  injured  by  an  unforeseen  occur- 
rence. The  jury  had  good  ground  to  exonerate  him  from 
the  charge  of  contributory  negligence. 

It    is   contended    that    the    doctrine    of    assumed    risks 
is  to  be  applied   to  this  case,  and  when  so  applied  would 
defeat  a  recovery  by  the  plaintiff.     The  doctrine  of  assumed 
risks  maybe  thus  epitomized,  viz.:     **Where     same- 
one    voluntarily    enters     into    a     contract    of    o'»i«k»- 
hiring  with  a  railroad  company,    he  assumes  all  the  risks 
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and  hazards  ordinarily  and  usually  incident  to  such  em- 
ployment, and  will  be  presumed  to  have  contracted  with 
reference  to  such  risks  and  hazards/'  But,  while  an 
employee  assumes  all  the  risks  incident  to  the  service  he 
enters,  he  does  not  assume  a  risk  created  by  the  negligent 
act  of  the  master,  and  only  such  risks  as  he  knows  to  exist, 
or  may  know  by  ordinary  care.  It  is  unnecessary  to  cite 
authorities  in  support  of  these  elementary  propositions. 

The  sole  question  of  any  difficulty  of  solution  in  this  case 
is  therefore  one  of  fact,  which  the  jury  has  settled;  that  is, 
whether  or  not  the  defendant,  acting  through  its  vice  principal 
GMoatBar  ^^^  representative,  was  guilty  of  negligence  as 

charged  in  the  complaint,  and,  if  so,  was  that 
negligence  the  proximate  cause  of  the  death  of  Dalton. 

Some  of  us  are  of  the  opinion  that  the  defendant  did  not 
exercise  the  necessary  care  in  measuring  the  distance  from 
the  track  to  the  point  where  the  semaphore  pole  was  erected, 
and  that  it  was  negligent  in  erecting  the  same  so  near  to  the 
track  as  that  it  was  struck  and  knocked  down  by  this  car, — a 
fact  of  itself  showing  that  it  was  too  near,  as  it  appears  to 
them.  Let  that  be  as  it  may,  the  other  act  of  negligence 
charged  is  more  apparent;  that  is,  the  act  of  running  these 
wrecked  cars  at  the  rate  of  five  or  six  miles  an  hour,  when  it 
was  a  matter  of  apprehension  to  the  foreman  as  well  as  to  the 
deceased,  and  perhaps  the  others,  that  they  were  liable  to 
collapse  and  fall  upon  them  on  the  front  platform  at  any 
moment.  If  there  was  apprehended  danger  of  the  wrecked 
cars  falling  towards  the  front,  there  was  equal  or  greater 
reason  to  apprehend  that  they  would  fall  laterally  or  careen 
so  much  as  not  to  pass  objects  along  the  side  of  the  track. 
The  apprehension  was  felt  in  the  one  case  the  more  because 
the  personal  safety  of  the  parties  was  directly  involved,  but 
it  should  have  been  felt  and  acted  upon  in  reference  to  the 
contingency  as  well,  for  in  that  the  safety  of  all  was  involved. 
These  are  considerations  that  might  reasonably  have  influ- 
enced the  jury  in  arriving  at  their  verdict,  so  that  we  do  not 
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feel    authorized  to   disturb   the   verdict.     The  judgment   is 
therefore  afBrmed. 

RiDDiCK,  J.,  dissenting.    Battle,  J.,*  absent. 


NOTE. 

Injury  to  Servant  Jumping  to  Avoid  Danger — Contributory  Neg- 
ligence.— Plaintiff  was  an  eng-ineer  running  on  a  single  track,  and 
on  a  foggy  morning  saw  another  engine  approaching,  reversed  his 
eng^ine,  and  jumped,  receiving  serious  injuries.  The  engines 
stopped  before  colliding,  but  within  a  few  feet  of  each  other.  Held, 
that  the  question  of  whether  the  circumstances  justified  him  in 
jumping  was  properly  left  to  the  jury.  He  could  not  be  charged 
fvith  imprudence  in  jumping  simply  because  the  engines  stopped 
before  striking.  Gross  v,  Pennsylvania,  P.  &  B.  R.  Co.,  42  N.  Y. 
S.  R.  808,  62  Hun  619,  16  N.  Y.  Supp.  616. 

Where  a  baggage  master  upon  a  train,  in  imminent  danger  of 
collision,  jumps  therefrom,  it  is  no  defense  to  an  action  for  injuries 
sustained  that  the  conductor  ordered  him  not  to  jump.  When  a 
collision  is  inevitable,  such  action  becomes  one  of  reasonable  pre- 
caution.   Georgia  R.  &  B.  Co.  v,  Rhodes,  56  Ga.  645. 

Where  an  employee,  while  running  a  hand-car,  is  put  in  sudden 
apprehension  of  a  dangerous  collision  with  a  locomotive  approach- 
ing from  an  opposite  direction,  and  the  threatened  collision  is  due 
alone  to  the  negligence  of  the  company,  whether  it  is  rash  or  reck- 
less to  leap  from  the  car,  or  whether  he  should  have  remained  upon 
it,  or  left  it  by  means  less  hazardous  than  jumping,  is  question  for 
the  jury.  Smith  v.  Wrightsville  &  T.  R.  Co.,  41  Am.  &  Eng.  R. 
Cas.  320,  83  Ga.  671,  10  S.  E.  Rep.  361. 

Where  a  collision  is  caused  by  the  negligence  of  the  conductor  in 
failing  to  notice  the  signals  displayed  at  a  station,  or  by  the  neg- 
ligence of  the  operator  at  the  station  in  displaying  improper  signals, 
and  by  reason  thereof* a  car  collides  with  another  standing  on  the 
track,  where  it  had  a  right  to  be,  with  forty  or  fifty  of  the  railroad 
section  hands  on  board,  and  one  of  them  jumps  from  the  car  to  the 
ground  to  avoid  the  effects  of  the  collision,  and  in  so  doing  receives 
an  injury  which  results  in  his  death,  he  cannot  be  considered  guilty 
ef  contributory  negligence  ;  and  the  company  is  liable  for  the  dam- 
ages thus  sustained.  Hauey  v,  Pittsburgh,  C,  C.  &  St.  L.  R.  Co., 
38  W.  Va.  570,  18  S.  E.  Rep.  748. 
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HosEA  B.  Tullis 

V, 

Lake  Erie  &  Western  Railroad  Company. 

(Supreme  Court  of  the  United  States ^  Dec,  //,  iSgg.) 

Construction  of  State  Laws— Following  State  Decisions. — The 
supreme  court  of  the  United  States  will  accept  the  interpretation  of 
a  statute  of  a  state  affixed  to  it  by  the  court  of  last  resort  of  the 
state. 

Constitutionality  of  Statute  Making  Railroads  Liable  for  Negli- 
gence of  Fellow  Servants.*  —  The  statute  of  Indiana  providing, 
among-  other  things,  that  certain  corporations  shall  be  liable  to 
their  employees  injured  by  the  negligence  of  fellow  servants  has 
been  construed  by  the  supreme  court  of  the  state  to  be  one  whose 
relation  to  railroad  corporations  was  not  essentially  and  irreparably 
connected  in  substance  with  its  relation  to  other  corporations. 
Held,  that  the  statute,  as  thus  construed,  when  applied  to  railroad 
corporations,  is  not  invalid  and  does  not  violate  the  fourteenth 
amendment  to  the  constitution  of  the  United  States. 

Statement  of  case  by  Mr.  Chief  Justice  Fuller: 
This  case  comes  to  this  court  on  the  following  certificate 
of  the  United  States  circuit  court  of  appeals  for  the  seventh 
circuit : 

*'In  this  case,  duly  argued  and  submitted  to  this  court, 
there  arises  a  question  of  law  concerning  which  this  court  de- 
sires the  instruction  of  the  supreme  court  of  the  United  States. 
The  action  was  brought  by  the  plaintiff  in  error  to  recover 
damages  for  an  injury  suffered  while  in  the  employment  of 
the  defendant  in  error,  caused  by  a  negligent  act  of  a  fellow 

♦See  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v,  Montgomery  (Ind.),  9 
Am.  &  Eng.  R.  Cas.,  N.  S.,  792;  Pittsburg,  C,  C.  &  St.  L.  Rj- 
Co.  V,  Hosea  (Ind.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  692;  Pennsyl- 
vania Co.  V,  Ebaugh  (Ind.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  701; 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Wagner  (Ind.),  14  Am.  A  Eng.  K. 
Cas.,  N.  S.,  706. 
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servant,  for  which  the  defendant  in  error  is  alleged  to  be 
responsible  by  force  of  ail  act  of  the  legislature  of  Indiana, 
approved  by  the  governor  of  the  state  March  4,  1893.  The 
first  section  of  the  act  reads  as  follows  : 

"*1.    That  every   railroad  or    other    corporation,   except 
municipal,  operating  in  this  state,  shall  be  liable  in  damages 
for   personal  injury  suffered  by  any  employee  while  in   its* 
service,  the  employee  so  injured  being  in  the  exercise  of  due 
care  and  diligence,  in  the  following  cases : 

**  'First.  When  such  injury  is  suffered  by  reason  of  any 
defect  in  the  condition  of  ways,  works,  plant,  tools,  and 
machinery  connected  with  or  in  use  in  the  business 
of  such  corporation,  when  such  defect  was  the  result  of  neg- 
ligence on  the  part  of  the  corporation,  or  some  person 
intrusted  by  it  with  the  duty  of  keeping  such  way,  works, 
plant,  tools,  or  machinery  in  proper  condition. 

'*  'Second.  Where  such  injury  resulted  from  the  neg- 
ligence of  any  person  in  the  service  of  such  corporation,  to 
whose  order  or  direction  the  injured  employee  at  the  time  of 
the  injury  was  bound  to  conform,  and  did  conform. 

**  'Third.  Where  such  injury  resulted  from  the  act  or  omis- 
sion of  any  person  done  or  made  in  obedience  to  any  rule, 
regulation,  or  by-law  of  such  corporation,  or  in  obedience 
to  the  particular  instructions  given  by  any  person  delegated 
with  the  authority  of  the  corporation  in  that  behalf. 

**  'Fourth.  Where  such  injury  was  caused  by  the  neg- 
ligence of  any  person  in  the  service  of  such  corporation  who 
has  charge  of  any  signal,  telegraph  office,  switch  yard, 
shop,  roundhouse,  locomotive  engine,  or  train  upon  a  rail- 
way, or  where  such  injury  was  caused  by  the  negligence  of 
any  person,  co-employee,  or  fellow  servant  engaged  in  the 
same  common  service  in  any  of  the  several  departments  of  the 
service  of  any  such  corporation,  the  said  person,  co-employee, 
or  fellow  servant,  at  the  time  acting  in  the  place,  and  per- 
forming the  duty,  of  the  corporation  in  that  behalf,  and  the 
person  so  injured,  obeying  or  conforming  to  the  order  of 
some  superior  at  the  time  of  such  injury  having  the  authority 
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to  direct ;  but  nothing  herein  shall  be  construed  to  abridge 
the  liability  of  the  corporation  undei^  existing  laws.' 

**  For  the  entire  act  reference  is  made  to  Session  Laws  of 
1893.  page  294,  Burns'  Annotated  Indiana  Statutes,  revision 
of  1894,  paragraphs  7083  to  7087,  inclusive. 

**The  Lake  Erie  &  Western  Railroad  Company  is  a  corpo- 
ration of  the  state  of  Illinois  owning  and  operating  a  railroad 
extending  from  Peoria,  Illinois,  into  and  through  the  state  of 
Indiana.  It  is  contended  that  the  statute  referred  to  is 
invalid  because  inconsistent  with  the  I4th  amendment  of  the 
constitution  of  the  United  States.  If  it  be  invalid  the  declara- 
tion shows  no  cause  ot  action,  and  the  errors  alleged  to  have 
been  committed  at  the  trial  become  immaterial.  The  opinion 
of  this  court  is  that  material  error  was  committed  at  the  trial 
for  which  the  judgment  below  should  be  reversed  if  the  stat- 
ute mentioned  is  valid,  and  that  if  the  statute  mentioned 
is  invalid  the  judgment  should  be  aflSrmed.  The  question 
whether  that  statute  is  valid  or  violates  the  14th  amendment 
of  the  constitution  of  the  United  States  the  court  hereby 
orders  certified  and  submitted  to  the  supreme  court  of 
the  Uniced  States  for  its  proper  decision.'* 

Mr.  Addison  C.  Harris  submitted  the  case  for  plaintiff  in 
error. 

Messrs.  W.  H.  H,  Miller,  John  B,  Cockrum^  and  John  B. 
Elam,  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court : 

The  contention  is  that  the  act  referred  to  is  in  conflict  with 
the  14th  amendment  because  it  denies  the  equal  protection 
of  the  laws  to  the  corporations  to  which  it  is  applicable. 

In  Pittsburgh,  C,  C.  &  St.  L.  R.  Co.  v.  Montgomery,  152 
Ind.  1,  49  N.  E.  582,  the  statute  in  question  was  held  valid 
as  to  railroad  companies,  and  it  was  also  held  that  objection 
to  its  validity  could  not  be  made  by  such  companies,  on  the 
ground  that  it  embraced  all  corporations  except  municipal, 
and   that  there    were   some    corporations    whose    business 
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would  not  bring  them  within  the  reason  of  the  classification. 
In  announcing  the  latter  conclusion  the  court  ruled  in  effect 
that  the  act  was  capable  of  severance ;  that  its  relation  to 
railroad  corporations  was  not  essentially  and  inseparably 
connected  in  substance  with  its  relation  to  other  corporations ; 
and  that,  therefore,  whether  it  was  constitutional  or  not  as 
to  other  corporations,  it  might  be  sustained  as  to  railroad 
corporations. 

In  Leep  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  58  Ark.  407,  23 
L.  R.  A.  264,  25  S.  W.  75,  and  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Paul,  64  Ark.  83,  37  L.  R.  A.  504,  40  S.  W.  705,  an  act 
of  Arkansas  of  March  25,  1889,  was  held  unconstitutional 
by  the  supreme  court  of  that  state  so  far  as  affecting 
natural  persons,  and  sustained  in  respect  of  corporations ; 
and  in  St.  Louis.  I.  M.  &  S.  R.  Co.  v,  Paul,  173  U.  S.  404, 
43  L.  Ed.  746,  19  Sup.  Ct.  Rep.  419,  that  view  of  the  act  was 
accepted  by  this  court  because  that  court  had  so  decided. 

Considering  this  statute  as  applying  to  railroad  corpora- 
tions only,  we  think  it  cannot  be  regarded  as  in  conflict  with 
the  14th  amendment.  Missouri  P.  R.  Co.  z/.  Mackey,  127  U. 
S.  205,  32  L.  Ed.  107,8  Sup.  Ct.  Rep.  1161 ;  Minneapolis  & 
St.  L.  R.  Co.  V.  Herrick,  127  U.  S.  210,  32  L.  Ed.  109, 
8  Sup.  Ct.  Rep.  1176;  Chicago,  K.  &  W.  R.  Co.  v,  Pontius, 
157  U.  S.  209,  39  L.  Ed.  675,  15  Sup.  Ct.  Rep.  585 ;  Peirce  v. 
Van  Dusen,  47  U.  S.  App.  339,  78  Fed.  Rep.  693,  24  C.  C. 
A.  280;  Orient  Ins.  Co.  v,  Daggs,  172  U.S.  557,  43  L. 
Ed.  552,  19  Sup.  Ct.  Rep.  281. 

In  Missouri  P.  R.  Co.  v.  Mackey,  the  validity  of  a 
statute  of  Kansas  of  1874  providing  that  **every  railroad 
company  organized  or  doing  business  in  this  state  shall  be 
liable  for  all  damages  done  to  any  employee  of  such  company 
in  consequence  of  any  negligence  of  its  agents,  or  by  any 
mismanagement  of  its  engineers  or  other  employees  to  any 
person  sustaihing  such  damage,"  was  involved,  and  it  was 
held  that  it  did  not  deny  to  railroad  companies  the  equal 
16  (N  S)  A  &  E  R  Cas- 30 
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protection  of  the  laws.  Mr.  Justice  Fiei.d  said:  '*The 
hazardous  character  of  the  business  of  operating  a  railway 
would  seem  to  call  for  special  legislation  with  respect  to 
railroad  corporations,  having  for  its  object  the  protection  of 
their  employees,  as  well  as  the  safety  of  the  public.  The 
business  of  other  corporations  is  not  subject  to  similar  dangers 
to  their  employees,  and  no  objections,  therefore,  can  be  made 
to  the  legislation  on  the  ground  of  its  making  an  unjust  dis- 
crimination. It  meets  a  particular  necessity,  and  all  railroad 
corporations  are,  without  distinction,  made  subject  to  the  same 
liabilities.  As  said  by  the  court  below,  it  is  simply  a 
question  of  legislative  discretion  whether  the  same  liability 
shall  be  applied  to  carriers  by  canal  and  stage  coaches  and 
to  persons  and  corporations  using  steam  in  manufactories." 

In  Minneapolis  &  St.  L.  R.  Co.  v,  Herrick,  the  same  con- 
clusion was  reached  in  respect  of  a  law  of  the  state  of  Iowa, 
that  **every  corporation  operating  a  railway  shall  be  liable 
for  all  damages  sustained  by  any  person,  including  employ- 
ees of  such  corporation,  in  consequence  of  the  neglect  of 
agents,  or  by  any  mismanagement  of  the  engineers  or  other 
employees  of  the  corporation,  and  in  consequence  of  the  wil- 
ful wrongs,  whether  of  commission  or  omission,  of  such 
agents,  engineers,  or  other  employees,  when  such  wrongs 
are  in  any  manner  connected  with  the  use  and  operation  of  any 
railway  on  or  about  which  they  shall  be  employed,  and  no 
contract  which  restricts  such  liability  shall  be  legal  or  bind- 
ing." 

In  Chicago,  K.  &  W.  R.  Co.  v.  Pontius,  a  bridge  carpen- 
ter employed  by  a  railroad  company,  who  was  injured 
through  the  negligence  of  employees  of  the  company  while 
assisting  in  loading  timber,  taken  from  the  false  work  used 
in  constructing  a  bridge,  on  a  car  for  transportation  to  another 
point  on  the  company's  road,  was  held  to  be  an  employee  of 
the  company  within  the  meaning  of  the  statute  of  Kansas, 
and  the  validity  of  that  act  was  again  affirmed. 

In  Peirce  v.  Van  Dusen,  a  similar  statute  of  the  state  of 
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Ohio  applying  to  railroad  companies  was  upheld  by  the  cir- 
cuit court  of  appeals  for  the  sixth  circuit,  Mr.  Justice 
Harlan  delivering  the  opinion  of  the  court. 

In  Orient  Ins.  Co.  v.  Daggs,  in  which  an  act  of  the  state 
of  Missouri  in  respect  of  policies  of  insurance  against  loss  or 
damage  by  fire  was  drawn  in  question,  the  objection  that  the 
statute  discriminated  between  fire  insurance  companies  and 
companies  engaged  in  other  kinds  of  insurance  was  overruled, 
and  it  was  said  that  the  power  of  the  state  to  distinguish, 
select,  and  classify  objects  of  legislation  necessarily  had  a 
wide  range  of  discretion ;  that  it  was  sufficient  to  satisfy  the 
demands  of  the  constitution  if  the  classification  were  practi- 
cal and  not  palpably  arbitrary,  and  that  the  classification  of 
the  Missouri  statute  was  not  objectionable  in  view  of  the 
differences  between  fire  insurance  and  other  insurance. 
Missouri  P.  R.  Co.  v,  Mackey  and  Minneapolis  &  St.  L.  R. 
Co.  V,  Beck  with  were  cited  and  approved.  And  see  Magouh 
zr.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283,  42  L.  Ed.  1037, 
18  Sup.  Ct.  Rep.  594;  Pacific  Exp.  Co.  v,  Seibert,  142  U. 
S.  339,  35  L.  Ed.  1035,  12  Sup.  Ct.  Rep.  250;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Matthews,  174  U.  S.  96,  43  L.  Ed.  909, 19 
Sup.  Ct.  Rep.  609. 

By  reason  of  the  particular  phraseology  of  the  act  under 
consideration  it  is  earnestly  contended  that  the  decisions 
sustaining  the  validity  of  the  statutes  of  Kansas,  Iowa,  and 
Ohio  are  not  in  point,  and  that  this  statute  of  Indiana  classi- 
fied railroad  companies  arbitrarily  by  name  and  not  with 
regard  to  the  nature  of  the  business  in  which  they  were 
engaged,  but  the  supreme  court  of  the  state  in  the  case  cited 
has  held  otherwise  as  to  the  proper  interpretation  of  the  act, 
and  has  treated  it  as  practically  the  same  as  the  statutes  of 
the  states  referred  to.  Indeed  the  Iowa  statute  is  quoted 
from,  and  the  case  of  Beck  with,  as  well  as  that  of  Mackey 
relied  on  as  decisive  in  the  premises. 

As  remarked  in  Missouri,  K.  &  T.  R.  Co.  v.  McCann,  174 
TJ.  S.  580,  586, 43  L.  Ed.  1093, 1096, 19  Sup.  Ct.  Rep.  755,  the 
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contention  calls  on  this  court  to  disregard  the  interpretation 
couBtructionof  Rivcn  to  3.  State  statutc  by  the  court  of  last  resort 
Fouow£?8tate    of  the  State,  and,  by  an  adverse  construction,  to 

decide  that  the  state  law  is  repugnant  to  the 
constitution  of  the  United  States.  **But  the  elementary  rule 
is  that  this  court  accepts  the  interpretation  of  a  statute  of  a 
state  affixed  to  it  by  the  court  of  last  resort  thereof." 

This  being  an  action  brought  by  Tullis  to  recover  damages 
for  an  injury  suffered  while  in  the  employment  of  the  railroad 
company  caused  by  the  negligent  act  of  a  fellow  servant,  for 
constitutioiudity  ^^^^h  the  compauy  was  alleged  to  be  respon- 
to/iSSS?i5?*"  sible  by  force  of  the  act,  we  answer  the  question 
iigenceofFef      propouuded   that   the    statute  as  construed  and 

low:  Servants.  . 

applied  by   the  supreme  court  of  iTidiana  is  not 
invalid  and  does  not  violate   the  fourteenth  amendment  to  the 
constitution  of  the  United  States. 
Certificate  accordingly. 
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V, 

Stevens. 

{Supreme  Court  of  Appeals  of  Virginia ,  Nov.  /6,  i8gg,) 

Action  for  Wrongful  Death— Distribution  of  Damages.— In  an  ac- 
tion for  wrongful  death  the  manner  in  which  the  damages  are  to 
be  distributed  can  be  no  concern  of  the  defendant,  nor  a  matter  in- 
volved in  the  issue. 

Same— Damages — Pleading.— In  an  action  by  an  administrator 
for  the  wrongful  death  of  his  intestate,  the  admission  of  evidence 
as  to  the  effect  of  the  death  on  the  physical  condition  of  decedent's 
mother  cannot  be  objected  to  on  the  ground  that  special  dan»ages 
for  the  physical  condition  of  the  mother  was  not  claimed  it^  the 
declaration,  as  a  party  is  not  required  to  state  in  his  declaration 
every  matter  which  may  enhance  the  damages. 

Same— Same— Evidence.*— In  such  action,  evidence  as  to  the  ptiys* 

*See  note  at  end  of  case. 
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ical  condition  of  the  mother  of  plaintiff's  intestate  should  have 
"been  excluded,  as  there  was  no  necessary  or  probable  connection 
lietween  the  neg'lig'ence  which  resulted  in  his  death  and  the  nervous 
condition  of  his  mother,  which   resulted  in  an  attack  of  bronchitis. 

Instructions. — It  is  error  to  give  an  instruction  predicated  upon 
evidence  improperly  admitted. 

Wrongful  Death  of  Employee— Negligence  of  Independent  Con- 
.  tractor— Liability  of  Railroad.* — In  an  action  ag-ainst  a  railroad  for 
the  death  of  its  fireman,  caused  by  its  train  crushing  through  a 
bridge,  it  appeared  that  a  new  bridge  was  being  substituted  for  an 
old  one,  by  a  certain  method,  so  as  not  to  interrupt  traffic;  that  the 
work,  which  was  not  intrinsically  dangerous,  was  being  performed 
by  an  independent  contractor,  which  had  been  selected  by  the  rail- 
road with  due  care  ;  and  that  the  negligence  of  such  contractor  was 
the  sole  cause  of  the  accident.    Held,  that  the  railroad  was  not  liable. 

Error  by  defendant  to  Roanoke  hustings  court.  Reversed, 

WatiSy  Robertson  &  Robertson   and  Smith  &  Kin/^,  for 
plaintiff  in  error. 

Moomaw  &  Woods y  for  defendant  in  error. 

Keith,  P.  Plaintiff  in  error,  the  Norfolk  &  Western  Rail- 
way Company,  entered  into  a  contract  with  the  Phcenix 
Bridge  Company,  by  which  the  latter  undertook  to  put  in  a 
new  bridge  in  the  place  of  an  old  one,  over  oa»e stated- 
South  river,  a  tributary  of  North  river,  in  the 
county  of  Rockbridge,  Va.  The  substitution  of  a  new  bridge 
for  an  old  one,  without  interrupting  the  traflSc  upon  the 
road,  must  be  done  with  caution,  and  by  skillful  and  capa- 
ble mechanics;  but,  when  reasonable  care  is  exercised,  it 
appears  from  the  proof  not  to  be  attended  with  any  partic- 
ular danger,  and  is  not  considered  an  intrinsically  hazardous 
undertaking.  The  evidence  shows  that  the  Phoenix  Com- 
pany does  an  extensive  business  in  the  construction  of 
bridges,  and  is  considered  careful,  reliable,  and  competent. 
The  contract  between  it  and  the  Norfolk  &  Western  Railway 
Company  contains  the  stipulations  and  conditions  which 
have  been  suggested  by  experience  as  tending  to  promote 

♦See  Dublin  v.  Taylor,  B.  &  H.  Ry.  Co.  (Tex.),  13  Am.  &  Eng.  R. 
Cas.,  N.  S.,  451,  and  noieSy  p.  467. 
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the  safety  of  those  exposed  to  the  risks  incident  to  the  con- 
struction of  a  bridge  under  such  circumstances. 

Upon  the  occasion  of  the  accident  which  is  the  subject  of 
this  suit,  the  bridge  was  approaching  completion.  One  span 
was  finished,  and  another  had  progressed  so  far  that,  in  the 
opinion  of  the  Phoenix  Bridge  Company,  it  was  safe  to 
remove  the  whole  of  the  false  work  which  had  supported  the 
bridge  while  the  work  was  being  done  upon  it.  Under  these 
circumstances,  a  train  of  the  plaintiff  in  error  approached  at 
the  stipulated  rate  of  speed,  not  exceeding  four  miles  per 
hour,  passed  over  the  completed  span  in  safety,  and  crushed 
through  the  other,  killing  Joseph  Stevens,  the  fireman.  His 
administrator  brought  suit  against  the  railway  company, 
and  recovered  a  judgment  in  the  hustings  court  of  Roanoke 
city  for  $5,000,  and  the  case  is  now  before  us  upon  certain 
errors  assigned  during  the  progress  of  the  trial. 

The  first  bill  of  exceptions  is  to  the  admission  of  evidence 
that  the  father  and  mother  of  intestate  were  both  living,  and 
that  the  news  of  the  death  of  her  son  threw  the  mother  into 
a  highly  nervous  condition,  so  that  her  death  was  momen- 
tarily expected,  and  from  which  she  had  not  recovered  at  the 
time  of  the  trial. 

The  second  bill  of  exceptions  is  to  the  admission  of  the 
testimony  of  Dr.  Buckner,  who  stated  that  since  the  death  of 
her  son  the  mother  had  been  in  a  very  nervous  state,  and  in 
a  very  **run-down  condition,"  due,  in  the  opinion  of  the 
physician,  to  the  death  of  her  son,  and  that  she  suffered  with 
a  severe  attack  of  bronchitis,  probably  caused  by  the  nerv- 
ous condition  following  the  death  of  her  son. 

The  objections  to  the  admissibility  of  this  evidence  pre- 
sented in  bills  of  exception  Nos.  1  and  2  may,  with  propriety, 
be  considered  in  connection  with  the  objection  to  plaintiff's 
instruction  No.  6,  which  is  as  follows  : 

*'The  court  instructs  the  jury  that,  if  they  believe  from  the 
evidence  that  the  plaintiff  is  entitled  to  recover,  they  may 
assess  damages  for  his  killing  at  such  sum  as  they  may  deem 
fair  and  just,  under  all  the  circumstances  of  the  case,  such 
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damages  not  to  exceed  $10,000.  The  court  further  instructs 
the  jury  that,  in  ascertaining  the  damages,  they  are  not  lim- 
ited to  the  mere  pecuniary  damages  sustained  by  the  parents 
of  said  Joseph  Stevens,  by  the  death  of  the  said  Joseph 
Stevens,  but  may  add  to  such  damages  such  sum  as  they 
may  deem  fair  and  just,  by  way  of  solace  and  comfort,  to 
his  said  parents,  for  the  sorrow,  suffering,  and  mental 
anguish  occasioned  them  by  his  death.** 

Plaintiff  in  error  contends  that  the  evidence  should  not 
have  been  admitted,  because — ** First,  the  father  being  alive, 
the  mother  would  not  be  entitled  to  receive,  under  the  statute, 
any  portion  of  the  damage  found  by  the  verdict  of  the  jury. 
Second,  that  no  special  damage  could  be  recovered  for  the 
physical  condition  of  the  mother  of  the  plaintiff's  intestate, 
because  no  such  damage  was  claimed  in  the  declaration. 
Third,  because  such  damages  were  too  remote,  and  the  evi- 
dence in  regard  thereto  was  otherwise  illegal  and  irrelevant.*' 

As  was  said  by  Judge  Staples  in  Railroad  Co.  v,  Wight- 
man's  Adm'r,  29  Grat.  441 :     **The  manner  in 
which  the  damages  are  to  be  distributed  is  no     wron^f 
concern   of  the  defendant,    and  not  under  the     butionof 

Damages. 

control  of  the  plaintiff.      It  is  a  question   for 

the  jury  exclusively,  not  involved  in  the  issue."     The  first 

objection  is  overruled. 

Nor   do   we  think  the   second  objection  well  taken,  for 
**tbere  is  no  rule  of  law  which  compels  a  party 
to  state  in  his  declaration  every  matter  which  ?pTel^^**** 
may  enhance  the  damages."     Railroad  Co.  v. 
Wightman's  Adm*r,  supra. 

The  third  objection  however,  to  the  admissibility  of  the 
evidence  is  well  taken.  There  was  no  necessary  or  prob- 
able connection  between  the  negligence  which  resulted 
in  the  death  of  the  plaintiff's  intestate  and 
the  nervous  condition  of  his  mother,  which  S^tifS™®" 
resulted  in  an  attack  to  bronchitis.  Fowlkes 
V.  Railway  Co.,  96  Va.  742,  32  S.  E.  464.  This  ruling 
excludes     from   the    case    the    only  evidence    of    physical 
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injury  to  the  mother  as  consequent  upon  the  death  of 
her  son,  and  the  sixth  instruction  would  therefore  be 
erroneous,  as  being  predicated  upon  evidence  improperl}^ 
X-*-.  «  admitted.     Whether  or  not  the  merely  mental 

Instructions.  "^ 

anguish  of  the  mother  could,  with  propriety, 
be  considered  as  an  element  of  damage,  we  shall  leave 
as  an  open  question,  as  was  done  in  the  case  of  Railroad 
Co.  V.  Wightman's  Adm*r,  supra. 

That  the  Phoenix  Bridge  Company  was  an  independent 
contractor  is  clear,  upon  the  law  and  evidence,  and  is  scarcely 
controverted  by  the  defendant  in  error.  In  the  case  of  Bibb's 
Adm^r  v.  Railroad  Co.,  87  Va.  711,  47  Am.  &  Eng.  R.  Cas. 
651,  14  S.  E.  163,  where  the  contract  with  the  railroad  com- 
pany was  essentially  the  same  as  that  under  consideration, 
an  *' independent  contractor*'  is  defined  to  be  **one  who  ren- 
ders service  in  the  course  of  an  occupation,  and  represents  the 
will  of  his  employer  only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  whereby  it  is  accomplished"  ;  and  it  was 
there  held:  *'A  railroad  company  employs,  for  an  agreed 
price,  a  skillful  contractor  to  repair,  according  to  specifica- 
tions, and  with  privilege  reserved  of  supervision  by  its  engi- 
neer, a  bridge  in  such  a  manner  that  the  passing  of  its  trains 
should  not  be  prevented,  but  they  were  not  to  pass  except 
upon  signal  from  contractor's  foreman.  On  day  of  accident, 
upon  such  signal,  a  train  was  proceeding  across  the  bridge, 
when  the  engine  broke  down  one  of  the  spans,  which,  falling, 
killed  the  plaintiff's  intestate,  who  was  a  servant  of  the  con- 
tractor, and  engaged  at  the  time  in  working  on  the  bridge. 
Held,  the  railroad  company  is  not  liable  for  the  injury."  To 
a  like  effect,  see  Shear.  &  R.  Neg.  §  164. 

In  Elliott,  R.  R.  §  1063,  the  law  is  stated  as  follows :  *'An 
^independent  contractor'  may  be  defined  as  one  who,  in  the 
course  of  an  independent  occupation,  prosecutes  and  directs 
the  work  himself,  using  his  own  method  to  accomplish  it,  and 
representing  the  will  of  the  company  only  as  to  the  result  of 
his  work.  Generally,  where  an  independent  contractor  is 
employed  to  perform  a  work  lawful  in  itself,  and  not  intrin- 
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sically  dangerous,  the  company ,  if  it  is  not  negligent  in  select- 
ing the  contractor,  is  not  liable  for  the  wrongful  acts  or 
Jicgligence  of  such  contractor,  and,  in  order  that  the  company 
shall  be  liable  in  such  a  case,  it  must  appear  that  it  either 
exercised,  or  reserved  the  right  to  exercise,  control  over  the 
work,  or  had  the  power  to  choose,  direct,  and  discharge  the 
employees  of  the  contractor.  In  general,  it  may  be  said  that 
the  liability  of  the  company  depends  upon  whether  or  not  it 
has  retained  control  and  direction  of  the  work.'' 

The  case  of  Bibb's  Adm'r  v.  Railway  Co.,  supra,  would  be 
conclusive  of  this  case  upon  all  points,  were  it  not  that  the 
accident  which  was  the  subject-matter  of  that  suit  resulted 
in  the  death  of  a  servant  of  the  independent  contractor,  while 
in  this  case  the  victim  was  a  fireman  and  an  employee  of  the 
railroad  company,  and  upon  that  distinction  counsel  for  the 
defendant  in  error  seems  to  rest  his  right  to  recover.  It  is 
argued  with  great  earnestness  that  it  is  the  duty  of  a  railroad 
company  to  provide  suitable  and  safe  appliances,  machinery, 
and  roadway  for  its  employees,  and  that  this  duty  is  one 
which  cannot  be  assigned  to  another,  being  a  primary  obli- 
gation resting  upon  the  company  itself,  all  of  which  is  true, 
and  is  established  by  abundant  authority.  See  Railway  Co. 
V.  Nuckol's  Adm'r,  91  Va.  193,  21  S.  E.  342 ;  Railway  Co. 
V.  Houchins'  Adm'r,  95  Va.  398,  28  S.  E.  578;  and  Zinc 
Co.  V.  Martin's  Adm'r,  93  Va.  791,  22  S.  E.  869. 

In  the  latter  case,  Judge  Buchanan,  speaking  for  the 
court,  said :  * 'According  to  the  rule  in  this  state  the  master 
is  not  required  to  exercise  more  than  ordinary  care  for  the 
safety  of  his  servant,  no  matter  how  hazardous  the  business 
may  be  in  which  the  servant  is  engaged.  But,  while  the  rule 
of  duty  upon  the  master  in  providing  for  the  safety  of  his  ser- 
vant is  always  and  invariably  the  exercise  of  ordinary  care, 
it  is  not  to  be  understood  that  the  ordinary  care  required  is 
the  same  in  all  undertakings  and  under  all  circumstances. 
*  Ordinary  care  depends  upon  the  circumstances  of  the  partic- 
ular case,  and  is  such  care  as  a  person  of  ordinary  prudence, 
under  all  the  circumstances,  would  have  exercised.'  " 
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And  at  page  807,  93  Va.,  and  page  873,  22  S.  E.,  said: 
** The  degree  of  care  required  in  such  cares,  under  our  law, 
must  be  ascertained  by  the  general  usages  of  the  business," 
— and  cites  with  approval  from  the  case  of  Titus  v.  Railroad 
Co.,  136  Pa.  St.  618,  626,  20  Atl.  518,  where  it  is  said  :  "All 
the  cases  agree  that  the  master  is  not  bound  to  use  the  newest 
and  best  appliances.  He  performs  his  duty  when  he  fur- 
nishes those  of  ordinary  character  and  reasonable  safety, 
and  the  former  is  a  test  of  the  latter;  for,  in  regard  to  the 
style  of  the  implement  or  nature  of  the  mode  of  performance 
of  any  work,  'reasonably  safe'  means  safe  according  to  the 
usages,  habits,  and  ordinary  risks  of  the  business.  Absolute 
safety  is  unattainable,  and  emploj'^ers  are  not  insurers. 
They  are  liable  for  the  consequences,  not  of  danger,  but  of 
negligence ;  and  the  unbending  test  of  negligence  in  methods, 
machinery,  and  appliances  is  the  ordinary  usage  of  the  busi- 
ness. No  man  is  held  by  law  to  a  higher  degree  of  skill 
than  the  fair  average  of  his  profession  of  trade,  and  the 
standard  of  due  care  is  the  conduct  of  the  average  prudent 
man.  The  test  of  negligence  in  the  employers  is  the  same, 
and,  however  strongly  they  may  be  convinced  that  there  is  a 
better  or  less  dangerous  way,  no  jury  can  be  permitted  to  say 
that  the  usual  an  1  ordinary  way,  commonly  adopted  by  those 
in  the  same  business,  is  a  negligent  way  for  which  liability 
shall  be  imposed.  Juries  must  necessarily  determine  the 
responsibility  of  individual  conduct,  but  they  cannot  be 
allowed  to  set  a  standard  which  shall,  in  effect,  dictate  the 
customs  or  control  the  business  of  the  community.*' 

It  is  shown  in  the  evidence  that  it  is  the  general  custom  of 
railroad  companies  to  construct  bridges  as  was  done  in  this 
case,  and  that  it  is  not  an  essentially  hazardous  undertak- 
ing; that,  while  it  requires  care  to  substitute  a  new  bridge 
for  an  old  one  without- the  interruption  of  traffic,  with  ordi- 
narj'  care  it  may  be  done  with  entire  safety.  It  further 
appears  that  the  Phcenix  Bridge  Company  is  an  established 
and  reputable  concern,  largel3'  engaged  in  such  work,  and 
has  the  confidence  of  the  business  public.     As  we  have  before 
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said,  the  contract  between  the  bridge  company  and  the  rail- 
road company  seems  carefully  to  have  guarded,    as   far  as 
human  foresight  could  do,  against  the  dangers  incident  to  the 
work.     If  the  bridge  company  had  complied  strictly  with  its 
contract,  the  accident  would  not  have  occurred.     It  was  due 
to  the  removal  of  the  false  work  before  a  sufficient  number  of 
rivets  had  been  put  into  the  new  bridge  to  sustain  the  train 
that  undertook  to  pass  over  it.     But  the  railroad  company  is 
not  responsible  for  the  negligence  of  the  Phoenix  Bridge  Com- 
pany.    It  is  responsible  only  for  its  own  negligence  and  that 
of  its  agents  and  employees,  while  the  Phoenix  Bridge  Com- 
pany  was  an    independent  contractor.      See   the   numerous 
authorities  cited  and  discussed  upon  this  subject  in  Bibb*s 
Adm'r  v.  Railway  Co.,  supra. 

The  railroad  company  is  not  an  insurer  of  the  safety  of  its 
employees.  It  is  bound  by  law,  as  is  clearly  shown  in  Zinc 
Co.  V.  Martin's  Adm'r,  supra,  only  to  exercise  ordinary  care 
for  their  safety,  no  matter  how  hazardous  the  business  may 
be  in  which  the  servant  is  engaged,  and  the  degree  of  care  in 
the  particular  case  is  to  be  ascertained  by  the  general  usages 
of  the  business. 

We  are  of  opinipn  that  the  judgment  should  be  reversed, 
and  that  enough  has  been  said  to  enable  the  trial  court  to 
present  the  law  to  the  jury  in  conformity  with  the  views 
herein  expressed,  without  prolonging  this  opinion  by  a  dis- 
cussion of  the  instructions  in  detail  as  given  or  refused  at  the 
former  trial. 

Harrison,  J.,  absent. 


NOTE. 

Death  by  Wrongful  Act— Damages^Evidence  of  Beneficiary's 
Healtti— Admissibility. — Evidence  as  to  the  state  of  health  of  the 
mother  of  a  minor  killed  on  a  railroad  is  not  admissible  in  a  suit  by 
her  to  recover  damages.  Benton  v,  Chicago,  R.  I.  &  P.  R.  Co.,  55 
Iowa  496,  8  N.  W.  Rep.  330. 

The  fact  that  the  widow  is  deformed  and  disabled  can  in  no  wise 
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increase  or  diminish  the  amount  of  damages  she  may  be  entitled  to 
recover  in  an  action  for  wrongful  death.  Illinois  C.  R.  Co.  v.  Baches, 
55  111.  379,  1  Am.  Ry.  Rep.  S85. 

In  Chicago,  P.  &  St.  L.  R.  Co.  v,  Woolridge  (111.),  13  Am.  &  Eng. 
R.  Cas.,  N.  S.,  501,  it  was  held  that  in  an  action  by  an  administra- 
trix for  the  death  of  her  intestate,  it  was  material  error  to  admit 
evidence  to  show  that  a  son  of  deceased  was  a  cripple,  and  unable  to 
work,  and  that  he  depended  on  his  father  for  support. 


Baxter 

V, 

Chicago  &  N.  W.  Ry.  Co. 

{Supreme  Court  of  Wisconsin,  Oct,  20y  iSpg,) 

Special  Verdicts. — The  object  of  a  special  verdict  is  to  obtain  a 
decision  of  issues  of  fact  raised  by  the  pleadings,  not  to  decide  dis- 
putes between  witnesses  or  controversies  over  evidentiary  facts. 

Same. — The  right  to  a  special  verdict  is  satisfied  by  a  submission 
to  the  jury  of  a  sufficient  number  of  questions  to  cover,  singly,  every 
material  fact  in  issue  under  the  pleadings  which  is  in  dispute  on  the 
evidence. 

Same. — In  preparing  a  special  verdict,  every  material  fact  in 
issue  by  the  pleadings,  controverted  on  the  evidence,  affecting  the 
rights  of  the  parties  in  respect  to  the  final  result,  should  be  covered 
by  a  question,  and  those  facts  from  which  any  such  issuable  fact 
may  be  taken  as  inferable,  may  properly  be  omitted,  though  ques- 
tions covering  such  evidentiary  facts  may  be  added  in  the  discretion 
of  the  court. 

Same — Instructions. — Where  a  cause  is  submitted  for  a  special 
verdict,  such  instructions  should  be  given  respecting  each  question 
as  to  enable  the  jury  to  answer  it  intelligently,  and  a  refusal  to  do 
so,  by  the  rejection  of  specific  requests  to  that  end,  is  error,  if  the 
subject  matter  of  such  requests  be  not  otherwise  covered  by  proper 
instructions  ;  but  instructions  regarding  the  effect  of  an  answer,  or 
the  answers  as  a  whole,  should  not  be  given. 

Same— Same — Defective  Appliances— Personal  Injuries — Proxinfiate 
Cause. — A  question  as  to  whether  defects,  found  by  the  jury  to  have 
existed  under  such  circumstances  that  the  defendant  knew  or  ought 
to  have  known  of  them,  were  the  proximate  cause  of  the  injury,  was 
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a  sufficient  submission  of  the  question  of  whether  defendant  was 
g-uilty  of  neg-lig-ence  which  was  the  proximate  cause  of  such  injury, 
in  connection  with  instructions  ffiven  to  the  jury,  that  in  order  for 
them  to  find  that  such  defects  were  such  proximate  cause  they  were 
required  to  find  from  the  evidence  that  the  defendant  ought  reason- 
ably to  have  apprehended  that  such  defects  might  probably  cause 
an  injury  to  some  person. 

Proximate  Cause— Instructions — Harmless  Error,* — An  instruc- 
tion that  the  proximate  cause,  in  the  law  of  negligence,  is  the  direct 
and  natural  cause,  is  not  proper.  It  is  the  natural  and  probable 
cause,  and  from  which,  in  the  light  of  attending  circumstances,  a 
personal  injury  might  reasonably  have  been  expected  by  a  person 
of  reasonable  intelligence  and  prudence.  Such  an  instruction,  how- 
ever, is  not  prejudicial  in  connection  with  an  instruction  limiting 
what  is  direct  and  natural  to  such  things  as  the  person  responsible 
ought  in  the  exercise  of  ordinary  care  to  have  apprehended. 

Master  and  Servant— Locomotive  Boilers— Inspection — Care  Re- 
quired— Expert  Testimony— Harmless  Error. — The  test  of  whether 
defendant  was  guilty  of  a  want  of  ordinary  care  in  caring  for  its 
locomotive  boilers,  was  whether  its  conduct  came  up  to  the  custom- 
ary care  exercised  by  corporations  generally  in  the  same  line  of 
business,  and  evidence  of  an  expert  as  to  what  care  should  be  exer- 
cised to  discover  defects  in  such  boilers,  independent  of  such  gen- 
eral custom,  was  not  relevant  except  in  regard  to  whether  such 
custom  was  obviously  insufficient ;  but  such  evidence  was  not  preju- 
dicial since  it  accorded  with  the  customary  way  of  inspecting  boilers 
as  shown  by  the  evidence. 

Opinion  Evidence. — Practical  experience  of  a  person,  sufficient  to 
fairly  show  that  he  is  possessed  of  more  than  ordinary  knowledge 
in  regard  to  a  proper  subject  of  opinion  evidence,  sufficiently  shows 
competency  of  such  person  to  give  such  evidence. 

Same — Hypothetical  Questions— Harmless  Error. — The  opinion  of 
a  witness  in  regard  to  the  limits  of  safe  boiler  pressure,  based  on  a 
hypothetical  question  assuming  the  existence  of  a  material  defect 
not  testified  to,  is  error,  but  not  prejudicial  where  the  subject  of 
inquiry  is  the  cause  of  the  explosion  of  a  boiler  causing  a  personal 
injury,  except  as  bearing  on  the  measure  of  damages,  where  the 
cause  of  such  explosion  conclusively  appears  by  other  evidence. 

Locomotive  Boilers — Defects — Knowledge  of  Railroad — Evidence. — 
The  claim  being  that  a  boiler  which  exploded  and  caused  the  inju- 
ries complained  of,  including  the  flues  thereof,  was  in  a  generally 
worn-out  condition,  and  that  because  of  such  condition  as  to  the 
shell   the  explosion   took  place,   evidence  of  the  condition  of  the 

*See  notCy  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  168. 
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flues,  as  well  as  other  parts  of  the  inside  structure  of  the  boiler,  was 
proper  on  the  question  of  knowledge  or  reasonable  means  of  knowl- 
edge on  the  part  of  the  defendant  of  the  existence  of  defects  in  the 
shell. 

Personal  Injuries — Evidence— Photographs— Harmless  Error-*— 
A  plaintiff  being  in  court  and  no  reason  appearing  why  the  jury 
cannot  have  a  view  of  his  injured  leg,  which  is  a  subject  of  inquiry, 
the  exhibition  of  a  photographic  representation  of  it  and  permission 
to  the  jury  to  take  such  photograph  to  their  room  is  not  prejudicial 
error  if  the  witnesses  on  both  sides  describe  the  condition  of  the 
leg  substantially  as  shown  by  the  photograph  and  no  request  is 
made  that  they  be  allowed  to  see  the  original. 

Same  —  Same  —  Same.  —  Photographic  representations  are  not 
proper  where  the  original  can  be  readily  exhibited  to  the  jury, 
unless  used  to  aid  in  identifying  some  writing  or  detecting  a  forgery. 

Opinion  Evidence. — Opinion  evidence  is  the  most  unsatisfactory 
kind  of  evidence  that  can  be  produced,  and  falls  to  the  ground  as 
worthless  and  insufficient  to  support  a  verdict  when  inconsistent 
with  undisputed  facts  or  reason  and  common  sense  applied  toother 
credible  evidence. 

Personal  Injuries — Excessive  Verdict — Remittitur. — Where  a  judg- 
ment in  favor  of  a  plaintiff  in  a  personal  injury  action  is  right  as 
regards  the  legal  liability  of  the  defendant,  but  reversible  because 
of  the  reception  of  irrelevant  evidence  tending  to  prejudice  the  jury 
and  increase  the  amount  of  their  verdict,  and  because  compensation 
was  allowed  for  a  disability  which  does  not  in  fact  exist,  the  court 
may  properly  permit  the  plaintiff,  at  his  election,  to  avoid  a  new 
trial  by  taking  judgment  for  such  sum  as  will,  in  the  judgment  of 
the  court,  do  justice  to  the  defendant. 

Same — Same — Same. — In  naming  a  sum  for  which  plaintiff  may 
take  judgment  in  the  circumstances  above  indicated,  the  right  of 
the  defendant  to  a  jury  trial  is  not  invaded  if  the  amount  be  placed 
as  low  as  in  all  reasonable  probability  the  jury  found  by  their  ver- 
dict, independent  of  the  prejudicial  elements.  That  is,  the  court  in 
such  a  case  should  not  undertake  to  say  what  sum  of  money  will 
measure  the  plaintiff's  loss,  but  what  sum  the  jury  said,  by  their 
verdict,  stripped  of  its  prejudicial  elements  and  giving  defendant 
the  benefit  of  reasonable  probabilities  in  respect  to  the  amount  of 
the  recovery,  will  measure  such  loss. 

Bardehn  and  Dodge,  JJ.,  dissenting. 

(Syllabus  by  the  Judge.) 

Appeal  by  defendant  from  Dane  county  circuit  court. 
Reversed  with  option  to  re?nit. 

*See  notes  at  end  of  case. 


Am  &  Eng  MASTER  AND  SERVANT  479 

R  Cas 

Baxter  v,  Chicag-o,  etc.,  Ry.  Co 

Action  by  an  emplo3'ee  of  defendant  to  recover  compensa- 
tion for  personal  injuries  received  by  him  by  the  explosion 
of  a  locomotive  engine,  claimed  to  have  been  caused  by 
defendant's  keeping  it  in  use  with  knowledge,  „  «*  *  ^ 
or  reasonable  means  of  knowledge,  that  it  was 
defective  to  a  degree  which  rendered  such  an  accident  among 
the  natural  and  reasonable  probabilities,  and  one  which,  in 
the  exercise  of  ordinary  care,  it  should  have  apprehended. 

On  January  24,  1898,  plaintiff  was  in  the  employ  of  defend- 
ant as  a  fireman  on  its  locomotive  engine  No.  249,  then 
located  at  its  roundhouse  at  Madison,  Wis.  He  had  no 
knowledge  but  that  the  engine  was  safe  or  of  any  of  the 
defects  which  resulted  in  its  destruction  and  in  his  injuries. 
While  he  was  in  his  proper  place  in  the  cab  of  the  engine 
the  engine  boiler  exploded,  casting  upon  him  steam,  hot 
water  and  portions  of  the  machinery  and  material  of  the 
engine,  whereby  he  was  scalded,  one  of  his  legs  was  broken 
in  several  places  and  crushed,  he  was  badly  bruised  in  and 
about  his  face  and  other  portions  of  his  body,  and  he  received 
other  injuries  of  a  serious  character.  Such  facts  were  all  set 
forth  in  detail  in  the  complaint,  and  it  was  alleged  that 
defects  in  the  boiler,  which  reasonable  and  proper  inspection 
would  have  brought  to  defendant's  knowledge,  caused  the 
explosion.  The  defects  mainly  pointed  out  in  the  complaint 
were,  partial  destruction  of  the  boiler  plates  along  the  seams 
by  the  corrosive  action  of  water,  called  * 'grooving,''  thin 
places  in  the  boiler  plates  caused  by  long  use,  and  worn -put 
flues.  Damages  were  claimed  to  the  extent  of  $30,000.  The 
answer  put  in  issue  all  the  allegations  charging  the  defendant 
with  actionable  negligence,  on  the  trial  the  evidence  of 
defects  was  confined  to  grooving,  to  thin  places  in  the  boiler 
plates  caused  by  the  action  of  the  water,  called  **pitting," 
some  slight  evidence  of  lamination,  being  places  in  the  plates 
where  the  primary  plates  were  not  perfectly  welded  together 
into  a  single  plate,  crystallization  of  the  iron,  and  weak  flues. 
The  principal  controversy  as  to  the  extent  of  the  injuries 
plaintiff  received  was  in  respect  to  whether  his  spine  and 
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spinal  cord  were  permanently  injured.  There  was  a  special 
verdict,  finding  as  facts  that  the  locomotive  boiler  was 
defective  from  grooving  and  pitting,  and  not  from  lamination, 
and  that  such  facts  were  discoverable  before  the  accident  by 
reasonable  and  proper  tests  which  should  have  been  applied 
by  the  defendant ;  that  such  defects  caused  the  explosion  of 
the  boiler  and  were  the  proximate  cause  of  plaintiff's 
injuries;  that  plaintiff's  right  leg  and  spinal  cord  were 
permanently  injured  and  his  damages  were  $11,500.  There 
was  the  usual  motion  to  set  aside  the  verdict  and  grant  a  new 
trial.  Judgment  was  rendered  for  plaintiff  for  the  damages 
assessed  by  the  jury  and  for  costs. 

Fishy  Cary,  Up  ham  &  Black  and  E,  M.  Hyzer^  for  appel- 
lant. 

R,  M.  La  Follettey  A.  R.  Bushnell^  and  G,  E,  Ro€y  for 
respondent. 

Marshall,  J.  (after  stating  the  facts).  The  chief  con- 
troversy on  the  trial  was  as  to  whether  the  defective  condition 
of  the  boiler,  which  caused  the  explosion,  ought  to  have 
been  discovered  by  the  defendant  before  that  event,  and 
guarded  against.  To  cover  that  field  by  the  special  verdict, 
defendant's  attorneys  requested  the  court  to  submit  for 
answers  these  four  questions :  **  Could  the  defects  have  been 
discovered  without  removing  the  flues  from  such  boiler?" 
**Was  it  the  ordinary  custom  and  practice  among  persons 
generally,  using  locomotive  boilers  of  a  like  kind,  under 
similar  circumstances,  to  remove  the  flues  for  the  purpose, 
only,  of  inspecting  the  shell  of  such  boiler?'*  '*Was  the 
boiler  of  engine  No.  249,  up  to  the  time  it  exploded,  used, 
operated,  treated  and  inspected  by  the  defendant  in  the 
manner  usually  and  ordinarily  followed  by  persons  generally, 
who  use,  operate,  treat  and  inspect  locomotive  engine 
boilers  of  a  like  kind  under  similar  circumstances?*'  **If 
you  answer 'Yes*  to  question  No.  10,  did  such  use,  operation, 
treatment  and  inspection,  cause  or  reveal  any  defects  which 
caused    the    injury    to    plaintiff?**      Such    questions    were 
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rejected  and  iu  lieu  thereof,  following  the  question  of  whether 
tbe  boiler  was  defective  in  fact  and  the  nature  of  the  defects, 
this   question   was   submitted:     **If  you  find  in   answer  to 
question  No.  5  that  the  boiler  was  defective  at  the  time  of 
said  explosion,  then  could  the  defendant  company,  through 
its  agents  and  servants,  by  reasonable  and  proper  care,  tests 
or  inspection,  have  discovered  such  defects  before  the  explo- 
sion?**    In   connection   with   such   question   the  jury  were 
instructed  as  follows:     '''Reasonable  care*  as  used  in  this 
question   means    such   care   as    ordinarily    careful   persons 
exercise  under  like  circumstances,  and  'reasonable  tests  and 
inspections*    mean  such  tests  and  inspections  as  are   made 
and  employed  by  ordinarily  prudent  persons  engaged  in  the 
same  business  and  under  like  circumstances.**     That  ruling 
is  assigned  as  error  and  it  appears  to   be  one  of  the  chief 
grounds  of  complaint.     Appellant's  counsel  do  not  contend 
but  that  the  real  fact  in  issue  was,  by  the  court's  question  as 
explained,  placed  before  the  jury  for  determination,  but  they 
contend  that  the  right  of  defendant  to  a  special  finding  as  to 
every  material  fact  in  issue,  stripped   of  all  conclusions  of 
law,  was  violated  because  the  question  required  the  applica- 
tion of  legal  definitions  and  explanations  in  order  to  enable 
the  jury  to  properly  answer  it,  the  result  being  that  the  final 
conclusion  embodied  in  the  answer  was  rather  a  conclusion 
of  law  than  one  of  fact;  and  in  support  of  that  a  lengthy 
argument  upon  the  character  of  a  special  verdict  under  the 
statute  was  presented. 

It  seems  hardly  necessary  at  this  day  to  discuss  questions 
so  elementary  as  what  constitutes  a  special  verdict.  It  is  a 
finding  upon  all  the  material  issues  of  fact  raised  by  the 
pleadings.  A  failure  to  distinguish  between  such  facts  and 
the  numerous  evidentiary  circumstances  which  may  be 
the  subjects  of  controversy  on  the  evidence  and  are  relied 
upon  to  establish  the  ultimate  facts  upon  which  the  case 
turns,  often  leads  to  unjust  criticism  of  a  special  verdict. 
A  conclusion  is  not  one  of  law  because  it  is  reached  by  a 
16  (N  s)  A  &  E  R  Cas-31 
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process  of  reasoning  from  many  primary  circumstances. 
While  such  circumstances  may  be  in  dispute,  the  real  ques- 
tion is,  do  they  lead  with  reasonable  certainty  to,  and  estab- 
lish, the  fact  alleged  by  the  pleading  upon  the  one  side  and 
denied  by  the  pleading  upon  the  other?  If  the  subject  of 
the  allegation  in  the  complaint  be  one  of  law,  or  of  mere 
evidence,  it  has  no  proper  place  in  the  pleading,  and  hence 
no  necessary  place  in  the  special  verdict.  By  the  complaint, 
certain  facts  are  alleged  to  exist  constituting  the  plaintiff's 
cause  of  action  and  warranting  the  remedy  sought.  Those 
facts,  if  put  in  issue  by  the  answer,  and  controverted  on  the 
evidence,  in  case  of  a  special  verdict,  must  appear  to  exist 
thereby,  or  the  conclusion  of  law  must  be  against  the  plain- 
tiff. The  object  of  a  special  verdict  is  solely  to  obtain  a 
decision  of  issues  of  fact  raised  by  the  pleadings,  not  to 
-     .  .  ^   ^.  .     decide  disputes  between  witnesses   as  to  minor 

Bpecial  Verdicts.  '^ 

facts,  even  if  such  minor  facts  are  essential  to 
and  establish,  by  inference  or  otherwise,  the  main  fact.  Goesel 
V.  Davis,  100  Wis.  678,  76  N.  W.  768 ;  Eberhardt  v,  Sanger, 
51  Wis.  72,  8  N.  W.  Ill ;  Jewell  v.  Railway  Co.,  54  Wis. 
610,  12  N.  W.  83;  Klochinski  v.  Lumber  Co.,  93  Wis.  417, 
67  N.  W.  934;  Ward  v.  Railway  Co.  (Wis.)  78  N.  W.  442. 
A  strict  compliance  with  this  rule  requires  that  the  verdict 
be  made  up  of  sufficient  questions  to  at  least  cover,  singly, 
g^^^  every   fact   in   issue   under  the  pleadings.    If 

that  could  always  be  kept  in  view,  the  legiti- 
mate purpose  of  such  a  verdict  in  promoting  the  administra- 
tion of  justice  would  be  uniformly  accomplished,  and  the 
opinion  entertained  by  some  that  its  use  is  harmful  would 
cease  to  exist. 

Testing  the  ruling  of  the  trial  court  by  what  has 
been  said,  it  is  free  from  any  reasonable  criticism.  Neither 
of  the  questions  which  were  refused  called  for  a  response 
to  any  issue  raised  by  the  pleadings.  Each  called  for 
a  finding  as  to  some  essential  as  a  matter  of  law  to, 
or  bearing  on  the  existence  of,  the  main  fact,  each 
being,  however,  of  a  strictly  evidentiary  character.     The  real 
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fact  in  issue  was  as  to  whether  the  condition  of  the  boiler 
"which  caused  the  explosion  ought  to  have  been  known  to  the 
defendant.  The  question  submitted  plainly  covered  that 
subject.  The  degree  of  care  with  which  defendant  was 
chargeable  was  strictly  a  legal  question.  Whether  that 
degree  of  care  was  exercised  in  the  instance  under  considera- 
tion was  strictly  a  question  of  fact.  The  instruction  properly 
laid  down  the  law  for  the  guidance  of  the  jury,  and  the  ques- 
tion called  for  an  answer  as  to  whether  the  defendant  came  up 
to  the  legal  standard  in  the  particular  instance.  The  jury 
were  thus  called  upon  to  find  the  fact,  not  the  evidence  of  the 
fact,  leaving  it  to  the  court  to  apply  thereto  the  proper  legal 
principles.  No  doubt  the  finding  of  evidentiary  facts  is 
sometimes  helpful  in  tying  the  jury  down  to  the  precise  ques- 
tion in  controversy,  by  keeping  before  them  the  barriers  they 
must  overcome  in  order  to  reach  the  conclusion  contended  for 
by  the  plaintiff;  but  so  long  as  the  ultimate  question  is  prop- 
erly one  of  fact,  or  of  mixed  law  and  fact  properly  pleadable 
as  matter  of  fact,  and  essential  to  the  cause  of  action  upon 
which  a  recovery  is  sought,  it  is  strictly  the  proper  subject  of 
a  question,  and  those  facts  from  which  it  is  or  may  be 
inferable  may  properly  be  omitted. 

The  idea  advanced  by  counsel  for  the  defendant  that  the 
statutory  right  to  a  special  verdict  is  only  satisfied  by  ques- 
tions that  do  not  need  to  be  considered  in  the  light  of  legal 
principles  given  to  the  jury  by  the  court,  is  contrary  to  the 
universal  practice  and  the  settled  law  upon  the  subject.  Often, 
whether  certain  conduct  complained  of  is  negligence,  where 
the  evidentiary  facts  are  all  established,  is  a  question  of  fact, 
in  respect  to  which  different  minds  may  reasonably  come  to 
different  conclusions.  In  that  situation  it  is  necessary  to 
carefully  instruct  the  jury  regarding  the  standard  of  care 
necessary  to  the  performance  of  the  duty  alleged  to  have  been 
violated,  leaving  it  to  them  to  determine  whether  the  alleged 
wrongdoer  came  up  to  the  legal  standard  in  the  particular 
instance  complained  of.  The  question  of  contributory  neg- 
ligence, of  proximate  cause,  and  what  is  reasonable,  are  only. 
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ordinarily,  determinable  by  viewing  evidentiary  facts  in  the 
light  of  legal  principles.  The  ultimate  fact  being  only  prop- 
erly determinable  by  viewing  evidentiary  facts  in  the  light  of 
legal  standards,  instructions  by  the  court  in  regard  to  such 
standards  are  necessary.  When  such  ultimate  facts  are  estab- 
lished, the  legal  liability  follows  as  a  conclusion  of  law.  At 
that  point  the  jury  should  not  be  instructed.  They  are  to 
find  the  facts,  guided  by  the  law  regarding  such  facts,  but 
regardless  of  the  legal  effect  of  their  conclusions.  The  issues 
of  fact  raised  by  the  pleadings  are  to  be  passed  upon  by  the 
jury.  The  legal  conclusion  to  be  drawn  from  such  findings 
is  to  be  referred  to  the  court  with  an  additional  conclusion 
by  the  jury,  express  or  implied,  that  if  the  court  should  be  of 
the  opinion,  upon  the  whole  case,  as  found,  that  plaintiff  has 
a  good  cause  of  action,  they  find  for  the  plaintiff,  otherwise 
for  the  defendant.  Suydam  v.  Williamson,  20  How.  427. 
What  has  been  said  is  in  perfect  harmony  with  the  opinion 
in  Lee  v.  Railroad  Co.,  101  Wis.  352,  77  N.  W.  714.  The 
difficulty  there  was  that  the  specific  acts  constituting  the 
breach  of  duty  complained  of,  put  in  issue  by  the  answer, 
were  not  found  by  the  jury.  The  error  assigned  here  is,  that 
circumstantial  evidence  of  the  fact  in  issue  was  not  found  by 
the  jury,  which  is  quite  another  question.  The  reversible 
error  found  in  Bigelow  z^.  Danielson  (Wis.)  78  N.  W.  599, 
was  of  the  same  character  as  that  in  Ward  v.  Railway  Co., 
supra.  The  legal  result  which  the  plaintiff  claimed  for  the 
specific  acts  of  negligence  set  forth  in  the  complaint  was 
covered  by  the  questions,  instead  of  the  acts  themselves.  It 
was  to  that  situation  that  Mr.  Justice  Bardeen  used  the 
language  which  the  learned  counsel  for  appellant,  in  their 
printed  argument,  press  upon  our  attention  to  support  their 
contention,  that  the  jury  should  have  been  permitted  to  find 
the  evidence  instead  of  the  ultimate  facts;  that  is,  **when  a 
special  verdict  was  demanded,  it  became  the  duty  of  the  court 
to  submit  these  matters  to  the  jury  in  such  form  that  they 
might  determine  the  facts  so  presented  and  not  the  conclusions 
to  be  derived  therefrom."     The  term  ** these  matters,*'  in  the 
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quoted  language,  refers  to  facts  set  forth  in  the  complaint, — 
facts  constituting  the  negligence  complained  of, — ^which  the 
special  verdict  in  question  amply  covered.  The  use  which 
the  learned  attorneys  for  appellant  make  of  the  language  of 
this  court  in  Ward  v.  Railway  Co.,  supra^  is  quite  as  unwar- 
ranted as  that  in  the  other  case  referred  to.  The  error  con- 
sisted of  submitting  the  case  for  a  general  verdict,  with  a 
general  charge  in  connection  with  a  special  verdict,  when  the 
right  to  the  latter  was  exercised  gind  a  general  verdict  was 
excepted  to.  The  submission  of  general  questions  covering 
specific  facts  in  issue,  with  instructions  confined  to  such 
questions,  was  said  to  be  a  proper  practice,  and  that  the 
instructions  should  go  no  further;  that  questions  may  be 
submitted  covering  facts  essential  to  the  main  facts,  though 
it  is  not  error  to  refuse  to  do  so. 

With  what  has  been  said  we  leave  this  branch  of  the  case. 
The  matter  has  been  discussed  at  considerable  length  because 
the  attorneys  for  the  appellant  put  much  labor  upon  it  and 
appear  to  think  that  recent  expressions  of  this  court,  in  con- 
nection with  the  history  of  the  subject  of  special  verdicts, 
support  their  assignment  of  error  that  the  verdict  here  does 
not  pass  on  all  of  the  issues  of  fact.  If  the  doctrine,  pressed 
upon  us  as  if  it  were  a  new  subject  for  decision,  that  every 
issue  of  fact  essential  to  the  plaintiff's  case  must  be  passed 
upon  by  the  jury  by  single,  direct  questions,  in  order  to  sat- 
isfy the  right  to  a  special  verdict,  be  applied,  as  it  must  be, 
to  issues  made  by  the  pleadings,  all  the  suggested  difficulties 
with  reference  to  the  form  of  the  verdict  complained  of  will 
quickly  disappear. 

It  is  hoped,  if  there  is  any  doubt  about  the  proper  practice 
in  submitting  a  cause  for  a  special  verdict, — if  there  exists 
any  confusion  that  should  be  dispelled  by  this  court,  as  is 
suggested  by  appellant's  attorneys, — that  what  _ 

has  been  said  will  accomplish  the  desired  result. 
It  is  not  considered,  however,  that  there  is  any  such  confu- 
sion.    This  court  has  iterated  and  reiterated  the  doctrine  that 
special   verdicts   should   consist   of  a   sufficient   number  of 
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plain,  single  questions,  calling  for  direct  answers,  to  cover 
the  facts  in  issue  on  the  pleadings,  and  which  must  be  found 
in  plaintiff's  favor  to  make  out  his  cause  of  action.     Bell  v. 
Shafer,  58  Wis.  223,  16  N.  W.  628;  Kerkhof  v.  Paper  Co., 
68  Wis.  674,  32  N.  W.  766;  Lumber  Co.  v,  Mihills,  80  Wis. 
540,  50  N.  W.  507;  Ohlweiler  z/.  Lohmaun,  88  Wis.   75,  59 
N.  W.  678;  Farley  v.  Railroad  Co.,  89  Wis.  206,  61  N.  W. 
769 ;  Haley  v.  Lumber  Co.,  81  Wis.  412,  51  N.  W.  321 ,  956; 
Lee  V,  Railway  Co.,  supra\  Bigelow  v,  Danielson,   supra. 
So  far  there  no  discretion  in  the  trial  court.     The  form  of 
the  questions   is  largely  under  the  discretionary  control  of 
the  court,  and  where  the  existence  of  concurring  elements  is 
necessary  to  an  essential  ultimate  fact,  or  where  such  ultimate 
fact  is  dependent  upon  some  one  or  more  evidentiary  facts; 
it  is  not  error  to  refuse  to  submit  questions  covering  such 
elements  or  minor  facts ;  but  in  accord  with  the  rule  stated, 
the  court  may  confine  the  questions  to  ultimate  facts,  yet  it 
may  broaden  out  the  verdict  so  as  to  cover  essential  elements 
thereof,  or  evidentiary  facts.     Such  a  verdict,  containing  a 
large   number  of  questions  covering  mere  minor  facts  and 
reasons  for  conclusions,  has  often  been  condemned,  yet  the 
ends  of  justice  will  no  doubt  often  be  promoted  by  questions 
not  strictly  necessary,  which  guide  the  jury  by  a  logical  pro- 
cess of  reasoning  to  the   proper  conclusion  as   to  the  real 
subject   of  inquiry.     Deisenrieter   v.    Malting  Co.,  97  Wis. 
279.  72  N.  W.  735;  Schumaker  v.  Heinemann,  99  Wis.  251, 
74  N.  W.  785;  Raymond  v.  Keseberg,  98  Wis.  317,  73  N. 

W.  1010.  Further,  it  is  proper,  and  on  request 
iSmlcuorui.        it  is  crror  to  refuse,  to  give  instructions  requested 

as  to  each  question  submitted,  that  may  be 
reasonably  necessary  to  enable  the  jury  to  answer  it  intelli- 
gently and  according  to  the  law  govering  the  subject.  But 
no  instructions  as  to  the  effect  of  an  answer  upon  the  ultimate 
rights  of  the  parties  is  proper.  Ryan  v.  Insurance  Co.,  77 
Wis.  611.  46  N.  W.  885;  Ward  v.  Railway  Co.,  supra. 

Defendant's  attorneys  requested  the  submission  of  a  ques- 
tion covering   the  essential  element  of  proximate  cause,  of 
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whether  defendant  ought,  in  the  light  of  attending  circum- 
stances, to  have  apprehended  that  the  condition  „ 

*^  *^  Same— Same— 

of  the  boiler  might  cause  a  personal  injury  to  aSSS^cm- 
some  person.     That  was  refused,  but  a  general  ^¥ro^i£Sa^^ 

."  Causa. 

question,  covering  the  subject  of  proximate 
cause,  was  submitted  in  connection  with  instructions  some- 
what inaccurate  but  on  the  whole  free  from  harmful  error. 
The  question  submitted  was  as  follows  :  "If  you  find  that 
the  boiler  exploded  by  reason  of  a  defect,  in  answer  to  question 
No.  5,  then  was  such  defective  condition  of  said  boiler  the 
proximate  cause  of  the  plaintifi's  injuries."  The  instruction 
was  in  line  with  the  question  in  that  it  referred  to  the  inquiry 
as  being  whether  the  defect  which  caused  the  explosion  was 
the  proximate  cause  of  plaintiff's  injuries.  It  is  contended 
that  a  finding  that  the  defective  condition  of  the  boiler  was 
the  proximate  cause  of  plaintiff's  injuries,  is  not  a  finding 
that  defendant's  negligence  was  the  proximate  cause  of  such 
injuries.  The  jury  said  that  the  conditions  which  caused 
the  explosion,  according  to  the  verdict,  are  chargeable  to 
defendant's  negligence;  that  it  knew  of  the  defects,  or  ought 
to  have  known  of  them,  and  in  the  exercise  of  ordinary  care 
ought  to  have  apprehended  that  the  result  which  followed  in 
consequence  of  such  defects  might  probably  occur.  That, 
in  effect,  found  that  the  defendant's  negligence  was  the 
proximate  cause  of  plaintiff's  injuries.  The  mere  form  of 
the  finding,  criticised  in  that  the  defect,  instead  of  negligence, 
was  referred  to  as  the  proximate  cause,  is  of  no  consequence. 
The  finding  determined  that  the  defendant  was  guilty  of  a 
negligent  act  in  permitting  the  use  of  a  dangerously  defective 
locomotive;  that  its  responsible  officers  and  agents  ought,  in 
the  exercise  of  ordinary  care,  to  have  apprehended  an  accident 
like  that  which  occurred.  That,  clearly,  in  substance,  found 
that  the  accident  and  the  injury  to  plaintiff  were  the  natural 
and  probable  results  of  defendant's  actionable  fault.  All 
those  things  which  were  natural  and  probable  defendant  ought 
to  have  foreseen  as  likely  to  occur,  and  if,  from  the  condition 
of  the  boiler,  for  which  it  was  responsible,  it  ought  reasonably 
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to  have  apprehended  the  explosion  as  among^  the  reasonable 
probabilities,  then  that  event  was  a  natural  and  probable 
result  of  its  conduct.  Under  the  circumstances,  whether  the 
term  be  used  that  the  defect  in  the  boiler,  or  defendant's 
negligence,  was  the  proximate  cause,  is  unimportant.  Bither 
means  the  same  as  the  other.  Strict  accuracy  is  not  required. 
In  the  instructions  the  learned  court  several  times  spoke 
of  the  proximate  cause  as  the  direct  and  natural  cause,  instead 
of  the   natural  and  probable  cause;  but  the  error  was  not 

harmful,  since  language  was  used,  several  times, 

Proximate  Cause    ,,..  ,  i<*.  •■  «..  •. 

aSJSeMError     "^^tiug  the  term     direct  and  natural    to  what 

defendant,  in  the  exercise  of  ordinary  care,  ought 
reasonably  to  have  apprehended.  It  is  somewhat  strange 
that  false  notions  of  what  constitutes  proximate  cause  in  the 
law  of  negligence  became  so  grounded  in  many  professional 
minds  that  the  real  philosophy  of  the  subject  cannot  appar- 
ently be  grasped  and  understood,  notwithstanding  the  many 
clear  elucidations  of  it  given  by  this  court,  especially  in 
recent  years.  A  study  of  the  following  cases  is  commended 
Atkinson  v.  Transportation  Co.,  60  Wis.  141,  18  N.  W.  764 
Andrews  v.  Railroad  Co.,  96  Wis.  348,  71  N.  W.  372 
Deisenrieter  v.  Malting  Co.,  supra. 

Answers  were  allowed,  against  objections,  to  questions 
propounded  to  a  witness,  Dodge,  called  as  an  expert,  as  \o 
what    kind    of  an    inspection    such  a  boiler  as  the  one  in 

question  should  receive  in  order  to  determine  its 

Master  and  Ser-  ,  -*  .  .  ^  •  /<•  • 

vant-Locomotive  safety.     Error  IS  assigned  on  that,  first,  because 

isoilers — Inspec- 

S?ired-Kx22rt  the  compctcucy  of  the  witness  was  not  shown. 
HraSSSi^BiTur.  and  second,  because  the  test  of  whether  defend- 
ant failed  to  perform  its  duty  was  not  whether 
it  did  what  an  expert,  or  person  claimed  to  be  an  expert, 
in  the  examination  of  boilers  might  say  was  necessary  to 
discover  defects,  but  whether  the  defendant's  conduct  in  the 
care  of  its  boilers  came  up  to  the  standard  of  persons  generally 
engaged  in  the  same  line  of  business.  The  conclusive  answer 
to  the  first  contention  is  that  the  evidence  abundantly  shows 
that  the  witness  was  qualified  to  testify  as  an  expert  on  the 
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question  of  what  is  the  proper  method  of  inspecting  boilers  to 
discover  such  defects  as  were  claimed  to  exist  in  the  boiler  in 
question ;  and  to  the  second  ground  of  objection,  that  while  it 
is  true  that  the  test  of  ordinary  care  in  the  particular  instance 
is  what  is  generally  done  under  similar  circumstances,  the 
defendant  was  not  harmed  by  what  the  witness  said  was 
necessary  or  proper,  because  his  testimony  was  in  accord 
with  that  of  the  defendant's  witnesses.  Dodge  did  not  state 
how  often  boilers  should  be  tested,  but  stated  the  nature  of 
the  inspection  required  to  discover  defects,  particularly  that  of 
grooving.  He  said  that  the  inspector  should  go  inside  of 
the  boiler,  the  flues  being  removed,  using  a  light,  so  that 
defects  can  be  readily  observed  if  there  are  any;  that  he 
should,  using  a  hammer  and  chisel,  remove  all  dirt.  Defend- 
ant produced  testimony  that  its  practice  was  to  inspect  boilers 
for  certain  defects  every  30  days,  also  to  inspect  the  engine, 
to  some  extent,  every  round  trip;  also,  at  certain  intervals^ 
to  give  the  boiler  a  general  inspection  by  taking  out  the 
flues,  going  inside  of  the  shell  with  a  light  and  removing 
all  scales  and  dirt,  and  looking  carefully  for  imperfections. 
Testimony  was  also  produced  showing  that  such  was  the  gen- 
eral custom  of  railroad  companies.  There  was  not  an  entire 
agreement  between  defendant's  witnesses  as  to  the  custom- 
ary frequency  of  inspection,  but  there  was  nothing  out  of  har- 
mony with  the  evidence  of  Dodge  in  regard  to  the  character  of 
the  inspection.  His  evidence  simply  tended  to  show  that  the 
customary  inspection  of  locomotive  boilers,  which  was  fol- 
lowed by  the  defendant,  was  in  accord  with  what  was  rea- 
sonably required  in  order  to  discover  defects  if  any  existed. 
So  the  rule,  that  the  standard  of  care  for  which  defendant 
was  responsible  was  that  exercised  by  railroad  companies 
generally,  so  far  as  such  pratice  was  not  obviously  insufficient, 
was  not  violated  in  the  slightest  degree  by  admitting  the 
evidence  objected  to.  If  the  custom  established  had  not 
come  up  to  the  standard  testified  to  by  Dodge,  there  would  be 
some  ground  for  saying  the  admission  of  his  evidence  was 
harmful  error,  if  objectionable  upon  any  ground.     But  under 
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the  circumstances  it  tends  to  remove  any  possible  claim  that 
the  general  practice  ot  the  defendant  was  not  free  from  neg- 
ligence. Whether  such  practice  was  followed  in  the  partic- 
ular instance,  and  whether  it  was  adequate  considering  the 
great  age  of  the  engine  that  caused  the  mischief,  may  be 
another  question. 

A  witness  of  25  years*  experience  in  handling  engines  and 
machinery,  and  of  observing  the  tendency  of  iron  to  become 
crystallized  by  age,  was  permitted,  against  objection,  to  give 

his  opinion  upon  that  point.     That  is  assigned 
SenM?*'  ^^"        as  error  upon  the  ground  that  the  witness  was 

not  competent  to  give  such  opinion  evidence, 
because  not  schooled  as  a  mechanic  or  experienced  as  a  man- 
ufacturer. Neither  was  a  requisit  to  the  qualification  of  the 
witness.  Practical  experience,  sufficient  to  fairly  show  that 
the  witness  possessed  peculiar  knowledge,  rendering  his 
opinion  entitled  to  consideration  as  coming  from  a  person 
possessed  of  more  than  ordinary  information  on  a  question 
properly  the  subject  of  opinion  evidence,  was  sufficient. 
The  witness  came  up  to  that  standard. 

The  court  permitting  a  witness,  who  appears  to  have  been 
qualified  to  give  opinion  evidence,  to  testify  regarding  the 
limits  of  safe  boiler  pressure  on  the  supposition  that   the 

boiler  contained  a  groove  or  thin  sheet  clear 
Baine-Hypoihet-  arouud,  rcduciug  its  thickuess  in  the  entire  cir- 

Ical  Questions—  '  ^ 

HarmieM Error,    cumfereuce  to  the  extent  of  two-thirds.     That 

was  clearlv  error.  There  was  no  evidence  in 
the  case  to  establish  any  such  condition  in  regard  to  the  boiler 
in  question.  The  evidence  on  the  subject  was  that  there  were 
grooves  along  seams,  some  being  from  12  to  15  inches  in 
length.  There  was  no  proof  of  grooves  along  all  the  seams  or 
clear  around  the  boiler  shell, — none  whatever.  If  it  were 
not  for  the  fact  that  we  are  not  unable  to  see  how  the  defend- 
ant could  have  been  prejudiced  by  this  testimony,  as  to  the 
cause  of  the  explosion,  the  admission  of  it  would  not  only  be 
fatal  to  the  judgment,  but  a  new  trial  would  in  any  event 
be  necessary.     There  is  no  controversy  hut  that  the  boiler 


Am  &  Eng  MASTER  AND  SERVANT  491 

RCas 

Baxter  v,  Chicag-o,  etc.,  Ry-  Co 

exploded  because  of   imperfections,  and   that  such  imper- 
fections   consisted    of   what  are    called     **grooving*'     and 
** pitting."     True,   the     question    of    the   existence  of   de- 
fects   was  submitted   to  the  jury,    as   well  as  whether  the 
explosion    was    caused     thereby,     but    as    we    read    the 
evidence  the  case    on    the  part  of  the    plaintiff    was   con- 
clusive   on    both    questions.      No    defense    was    made    to 
it    by  the  defendant,  or   explanation    offered    to    otherwise 
account  for   the  explosion,  and   no  reasonable  theory   was 
advanced   or    exists,  to  account   for    the    accident,    except 
the     imperfections    found     by    the    jury,    and    it    appears 
that  that  must  have  been  the  cause.     So,  as  we  view  the 
record,  the  introduction  of  the  irrelevant  evidence  did  not 
prejudice  the  defendant  as  to  its  legal  liability,  but  it  had  a 
strong  tendency  to  create  in  the  minds  of  the  jury  a  feeling 
that  defendant's  conduct  was  something  worse  than  mere  want 
of   ordinary  care, — something  bordering  on  a  reckless  dis- 
regard of  the  safety  of  its  employees.     Experience  shows 
that  the  minds  of  jurors  are  often  influenced  by  such  methods 
in  cases  where  humble  station  is  represented  on  one  side  of  a 
controversy  and  wealth  and  power,  especially  that  of  a  corpo- 
rate organization,  is  represented  on  the  other,  the  result  often 
being  that  loss  caused  by  a  personal  injury  is  measured,  not  by 
the  legal  standard  of  compensation,  alone,  as  it  should  be,  but 
of  ability  to  pay,  with  some  element  of  punishment  for  the 
benefit  of  the  plaintiff,  as  well.     Whether  there  was  such  a  de- 
parture from  the  correct  standard  in  this  case  cannot  be  deter- 
mined  with  certainty.     It  is  sufficient  for  the   appellant's 
purpose,  that  the  tendency  was  strong  that  way,  and  that  a 
finding  by  the  jury,  made  clearly  contrary  to  the  evidence, 
as  will  be  shown  lat2r,  pretty  conclusively  shows  that  they 
were  unduly  influenced  by  such  irrelevant  evidence,  or  some 
other  cause.     There  was  proof  of  one  or  two  laminated  spots 
on  the  underpart  of  the  boiler,  not  sufficient  in  extent,  how- 
ever, to  materially  weaken  it.     Moreover,  such  spots  were  in 
a  different  place  from  that  where  the  rupture  in  the  boiler 
plates  occurred.      We  regard  the  proof  as  undisputed  and 
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conclusive  that  a  weakening  of  the  boiler  by  grooving  and 
pitting  caused  the  explosion,  hence  the  evidence  of  what 
pressure  would  be  safe  for  a  boiler  of  three-eighths  inch  iron, 
grooved  clear  around  two-thirds  of  the  way  through,  had  no 
material  effect  upon  the  result  of  the  trial  as  to  defendant's 
legal  liability.  The  real  controversy  as  to  defendant's 
responsibility  was  regarding  whether  its  officers  or  agents 
knew  or  ought  to  have  known  of  the  weakened  condition  of 
the  boiler. 

A  small  portion  of  a  boiler  flue,  taken  from  the  wrecked 
engine,  was  offered  in  evidence  to  show  that  the  flues  were 

worn   and  weakened    as   alleged   in   the  com- 
sSSSS-Dlfecta-  plaint.      It  is  claimed  that  such   evidence  did 

Eno'wledffe  of  _  ^  •   ^ 

iviSSce'  ^^^    prove    or    tend    to    prove    the    existence 

of  any  condition  which  caused  the  accident; 
that  the  bursting  of  a  flue  would  have  reduced  the  pressure 
on  the  boiler  shell  instead  of  increased  it.  That  is  true.  It 
is  evident  that  the  evidence  was  not  offered  to  show  a  weak- 
ness in  the  boiler  which  caused  the  accident.  The  purpose, 
as  it  appears,  was  to  show  a  general  worn-out  condition  of 
the  boiler  as  bearing  on  the  important  question  of  whether 
defendant  was  guilty  of  negligence  in  regard  to  inspecting  it 
for  defects.  A  generally  neglected  condition  of  the  inside 
structure  of  the  boiler  had  a  material  bearing  on  that  branch  of 
the  case.  McHugh  z;.  Town  of  Minocqua  (Wis.)  78N.  W. 
478. 

Opinion  evidence  was  allowed  of  the  probable  time  required 
for  grooves  to  form  in  a  boiler,  two-thirds  through  plates 
three-eighths  of  an  inch  thick,  and  the  effect  of  such  defects, 
and  of  long-continued  use,  on  the  strength  of  the  boiler. 
That  was  objected  to,  first,  for  want  of  qualification  of  the 
witnesses ;  second,  because  the  hypothetical  questions  pro- 
pounded to  them  did  not  present  all  the  material  facts  testified 
to  in  the  case.  Neither  ground  of  objection  is  sustained  by 
the  record.  The  witnesses  were  men  of  large  experience  in 
the  use  and  inspection  of  boilers,  and  in  observing  the  effect 
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upon  them  of  the  particular  matters  to  which  their  answers 
ivere  directed.  The  hypothetical  questions  referred  to  the 
a.£:e  of  the  boiler,  the  length  of  time  it  had  been  in  use  and 
tbe  depth  of  the  grooves.  Those  were  the  material  points 
that  had  been  testified  to  and  substantially  all  of  them.  If 
tbere  were  other  circumstances  which  would  have  affected 
the  opinions,  not  theretofore  brought  out  by  the  evidence. 
there  was  ample  opportunity,  by  cross-examination,  to  place 
the  information  before  the  jury. 

Photographs  were  received  in  evidence  in  respect  to  plain- 
tiff's injured  as  compared  with  his  uninjured  leg.  One  pho- 
tograph showed  him  sitting  on  a  chair  and  the 
other  standing,  partially  supported  by  a  crutch  -SSSSScSJImSJ 
and  a  brace  on  his  injured  leg.  They  were  ver-  lewBrror. 
ified  as  correct  representations  by  the  artist 
^vho  made  them.  They  were  taken  by  the  jury  to  their  room 
and  examined  there  by  them  in  arriving  at  the  conclusion 
embodied  in  the  verdict.  There  is  a  limit  to  the  use  of  photo- 
£:raphs  as  evidence,  and  it  was  nearly,  if  not  quite,  reached 
in  this  case.  They  are  competent  for  some,  but  not  for  all, 
purposes.  They  may  be  used  to  identify  persons,  places  and 
things,  to  exhibit  particular  locations  or  objects  where  it  is 
important  that  the  jury  should  have  a  clear  idea  of  the  same, 
and  the  photographs  will  better  show  the  situation  than  will 
the  testimony  of  witnesses,  and  where  the  testimony  of  wit- 
nesses will  be  better  understood  by  the  use  of  photographs, 
and  to  detect  forgeries  and  to  prove  documents  in  cases  where 
originals  cannot  be  readily  produced.  There  must  be  some 
substantial,  legitimate  reason  for  the  use  of  such  representa- 
tions,  else  they  should  not  be  received.  For  the  purposes 
indicated  photographs  have  been  frequently  used  for  many 
years  in  the  courts  of  this  and  other  countries.  Church  v. 
City  of  Milwaukee,  31  Wis.  512;  Luco  v.  United  States,  23 
How.  515;  Blair  z/.  Inhabitants  of  Pelham,  118  Mass.  420; 
Marcy  v,  Barnes,  16  Gray,  161 ;  In  re  Stephens,  L.  R.  9  C. 
P.  187  ;    Malachi  v.  State,  89  Ala.  134,  8  South.  104;  Duffin 
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V.  People,  107  111.  113;  MacLean  v.  Scripps,  52  Mich.  245, 

17   N.  W.    815,    and    18   N.   W.  209;    Archer 
Bame-Bame^       ^     Railroad  Co.,    106  N.    Y.    589,    13    N.   E. 

318.      On   the    occasion    in    question    none  of 
the  reasons  seems  to  have  been    present.       There  was  no 
diflSculty  whatever  in  the  witnesses  describing  the  plaintiflF's 
injured  le^.     The  experts  upon  both  sides  did  that.     The  leg 
might  have  been  exhibited  to  the  jury.     However,  in  Alberti 
V.  Railroad  Co.,  118  N.  Y.  77,  23  N.  E.  35,  similar  evidence 
was  held  proper,  and  in  Barker  z/.  Town  of  Perry,  67  Iowa, 
146,  25  N.  W.  100,  it  was  held  proper  to  permit  the  jury  to 
take  photographs  to  the  jury  room.     It  is  the  general  rule 
that   courts   have  a  broad  discretionary  control    over  what 
instruments   of   evidence  the   jury   may  have  during  their 
deliberations.     Starke  v.  Wolf,  90  Wis.  434,  63  N.  W.  755. 
We  are  unable  to  say  that  the  defendant  was  prejudiced  by 
the  introduction  of  the  photographs  or  the  use  of  them  com- 
plained of.     As  indicated,  witnesses  were  present  in  defend- 
ant's behalf  who  had  examined  the  injured  leg,  and  must 
have  known  whether  the  photographs  correctly  represented 
it   or  not.     Presumably  they  were  correct  representations, 
inasmuch   as    the    artist  who   took  them   so  testified,  the 
descriptions  given  by  the  witnesses  accord  with  them,  and 
the  defendant  did  not  request  that  the  jury  should  have  a 
view  of  the  injured  member. 

There  are  several  other  assignments  of  error,  each  of 
which  has  received  careful  consideration.  None  have  been 
either  overlooked  or  passed  without  study.  The  foregoing, 
however,  covers  all  questions  that  appear  to  be  of  sufficient 
importance  to  warrant  special  mention  in  this  opinion,  except 
the  one  regarding  whether  the  finding  of  the  jury,  that  plain- 
tiff's spinal  cord  is  permanently  injured,  is  warranted  by  the 
evidence.  The  evidence  bearing  on  that  question  is  in 
substance  as  follows:  Plaintiff  testified  that  he  was  not 
conscious  of  any  loss  of  sensation  in  any  part  of  his  body; 
that  he  could  lie  down  flat  upon  his  back  and  rise  to  a  sitting 
posture  without  assisting  himself  with  his  hands,  though  it 
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caused  him  some  pain.  After  giving  that  evidence,  and  on 
rebuttal,  when  the  importance  of  it  became  apparent,  the 
plaintiff  testified  that  he  could  not  rise  from  a  perfectly  prone 
to  a  sitting  posture  without  the  use  of  his  hands.  Dr.  Gill, 
for  plaintiff  said  he  discovered  that  movements  of  the  spinal 
column  caused  plaintiff  pain  in  the  region  of  the  first,  second 
and  third  lumbar  vertebrae ;  that  there  was  tenderness  at  that 
point ;  that  there  was  no  injury  to  the  spinal  column  itself, 
and  no  outward  indication  of  injury;  that  an  electrical  test 
applied  to  the  muscles  showed  that  those  on  the  right  side, 
which  are  dependent  for  muscular  energy  upon  the  motor 
nerve  having  its  root  in  the  anterior  horn  of  the  spinal  cord 
in  the  region  of  the  first  and  second  lumbar  vertebrae,  were 
impaired,  indicating  that  the  cord  at  that  point  was  diseased ; 
that  there  was,  particularly,  an  absence  of  the  patella  reflex, 
a  pretty  certain  indication  of  disease  of  the  spinal  cord  at 
the  point  mentioned;  that  the  roots  of  the  motor  and  sen- 
sory nerves  in  the  spinal  cord  are  near  together;  that  the 
fibers  unite  immediately  after  emerging  therefrom,  mix,  yet 
preserve  their  identity,  and  travel  together  to  the  extremities 
of  the  muscles  and  tissues  which  they  control ;  that  an  injury 
to  the  motor  cells  of  the  spinal  cord,  with  no  effect  upon  the 
companion  sensory  cells,  is  natural  and  probable;  that  it 
existed  in  this  case;  that  in  his  opinion,  plaintiff's  spinal 
cord  in  the  region  of  the  first  and  second  lumbar  vertebrae  is 
permanently  injured.  He  further  testified  that  the  plaintiff 
performed  the  feat  of  rising  from  a  prone  to  a  sitting  posture 
without  the  aid  of  his  hands.  Dr.  Rodney  Fox,  who  assisted 
in  an  examination  of  the  plaintiff,  testified  that  he  discovered 
no  indication  of  spinal-cord  injury ;  that  he  did  not  make  a 
special  examination  therefor,  but  that  in  his  opinion,  from 
what  he  observed,  plaintiff  was  not  suffering  from  such  an 
injury.  The  witness*  testimony  was  based  on  having  treated 
plaintiff  for  his  injuries,  on  having  examined  him  personally 
several  times,  and  been  present  and  assisted  at  an  examination 
of  him  three  days  before  the  trial.  He  said  that  he  did  not 
at  any  time  discover  any  injury  to  any  portion  of  the  spinal 
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column  or  cord.     Dr.   Phillip  Fox  testified  that   he  treated 
plaintiff  for  his  injuries,  saw  him  on  an  average   of   twice  a 
week  for  a  couple  of  months  after  the  accident,  and  assisted 
at  the  examination  three  days  before  the  trial ;  that  nonuse  of 
his  right  leg  would  account  for  all  conditions  found  by  Dr. 
Gill  which  he  attributed  to  a  spinal-cord  injury ;   that  in  his 
opinion  it  was  impossible   that  plaintiff  could  be  suffering 
from  such. an  injury,  manifested  only  by  impairment  of  the 
functions  of  the  motor  nerves ;  that  in  his  experience  he  had 
never  known  of  a  case  of  diseased  spinal  cord  without  sensa- 
tion as  well  as  motion  being  affected ;  that  if  one's  left  arm 
be  kept  out  of,  and  the  other  arm  kept  in,  use  for  a  month, 
the  difference  in  the  conditions  of  the  two  arms  would  be 
found  quite  similar  to  that   found  by  Dr.  Gill  in   plaintiff's 
legs ;  that  other  causes  than  spinal -cord  injury  will  show  a 
difference  in  the  conditions  of  corresponding  muscles  under 
an  electrical  test.     Dr.  Sifton  testified  that  he  made  a  careful 
examination  of  the  plaintiff  three  days  before  the  trial;  that 
he  had  seen  and  examined  him  several  times  previous  to  that; 
that   in  his  opinion  he  was  not  suffering  from  any    injury 
to  the  spinal  cord;  that  such  an   injury  in  the   region    of 
the   first   and    second    lumbar    segments,    affecting    motor 
functions  only,  was  impossible ;  that  the  anterior  or  motor 
nerve  roots  are  so  near  to  the  sensory   nerve  roots  that  it 
is   practically   impossible   to   so  disturb   the   substance  of 
the  cord  as  to  affect  one  and  not  the  other;  that  no  such 
case  has  ever  been  recorded ;  that  in  all  spinal -cord  injuries 
he  had  observed,  there  was  always  a  disturbance  of  motor  as 
well  as  sensory  functions ;  that  in  arising  from  a  prone  to  a 
sitting  posture  four  muscles,  two  on  each  side,  are  brought  into 
use,  principally,  and  that  the  nerves  controlling  them  come  from 
the  spinal  cord  through  the  second  and  third  lumbar  fringes 
and  second  and  third  lumbar  vertebrae ;  that  an  injury  at  that 
point  affecting  the  motor  cells,  would  destroy  them ;  that  there 
can  be  no   such  thing  as   partial  destruction   of  nerve  cells; 
that  there  are  no  instances  of  disease  of  the  spinal  cord  so 
limited   to  the  motor  nerve  cells  on  one   side  as  to  show  no 
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other  disturbance ;  that  such  a  thing  is  practically  impossi- 
ble ;  that  the  absence  of  patella  reflex,  as  testified  to  by  Gill, 
was  a  natural  result  of  the  atrophied  condition  of  the  plain- 
tiff's leg  from  nonuse ;  that  absence  of  such  reflex  may  or 
may  not  indicate  spinal-cord  injury;  that,  alone,  it  does  not 
indicate  such  an  injury ;  that  it  may  be  entirely  absent  and 
the  spinal  cord  be  in  a  normal  condition. 

.  Three  physicians,  testifying  on  the  side  of  the  defendant, 
apparently  of  equal  ability,  credibility  and  opportunities 
with  the  witness  on  the  side  of  the  plaintiff  for  knowing  the 
latter's  condition,  were  in  harmony  on  the  point  that  plain- 
tiff was  not  suffering  from  any  injury  to  the  spinal  cord.  In 
support  of  their  opinion  are  the  facts  that  plaintiff  can  arise 
from  a  prone,  or  nearly  a  prone,  position  to  a  sitting  posture 
without  the  aid  of  his  hands ;  that  such  feat  requires  the  use, 
to  about  the  utmost  limit,  of  muscles  in  a  normal  condition, 
controlled  by  motor  nerves  having  their  roots  in  the  spinal 
cord  in  the  region  of  the  first  and  second  lumbar  vertebrae, 
the  point  of  alleged  permanent  injury ;  that  a  condition  of 
the  muscles,  requisite  to  the  exertion  plaintiff  is  capable 
of  making,  is  inconsistent  with  an  impairment  of  the  cord  ; 
that  the  sensory  cells  of  the  cord  at  the  alleged  point  of 
impairment  are  in  a  normal  condition,  as  evidenced  by  there 
being  no  loss  whatever  of  sensation  in  any  part  of  the 
muscles  dependent  therefor  upon  the  sensory  nerves  center- 
ing in  the  cord  at  such  point ;  that  the  motor  nerve  root  has 
a  companion  sensory  nerve  root  located  in  close  proximity 
to  it,  and  that  the  two  species  of  nerve  fiber  mix  upon 
leaving  the  spinal  cord,  and,  though  preserving  their  respec- 
tive identities,  travel  together  and  permeate  the  muscles  they 
control,  rendering  it  highly  improbable  that  the  cord  can  be 
impaired  at  the  motor  root  without  impairment  of  its  com- 
panion nerve;  that  nonuse  of  the  muscles  of  the  plaintiff's 
right  leg  would  naturally  cause  an  abnormal  condition  of 
such  muscles,  which  would  be  manifested  by  such  electrical 
tests  as  those  from  the  results  of  which  plaintiff's  witiiess 
16  (N  s)  A  &  E  R  Cas-32 
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concluded  that  the  spinal  cord  was  permanently  impaired. 
These  facts,  and  the  improbability  mentioned,  constitute 
almost,   if   not  quite,    a  demonstration  that   the   plaintiff's 

spinal  cord  is  not  diseased.  Mere  opinioa 
SenM?**^^*'  evidence,  at  best,  is  to  be  received  and  scruti- 
nized with  the  greatest  care.  It  is,  ordinarily, 
the  most  uncertain  kind  of  evidence  that  can  be  produced, 
and  falls  to  the  ground  as  utterly  worthless  when  incon- 
sistent with  undisputed  facts  or  with  reason  and  common 
sense  as  applied  to  other  credible  evidence. 

We  might  proceed  at  great  length  to  discuss  the  evidence 
of  the  four  experts  and  show  that  the  evidence  of  those  who 
agreed  that  plaintiff's  spinal  cord  is  in  a  normal  condition, 
independent  of  the  physical  facts  established,  preponderates 
clearly  against  the  contrary  view ;  but  that  is  not  necessary, 
nor  would  it  be  helpful  in  future  litigation,  because  mere 
preponderance  of  evidence  is  not  sufl&cient  to  warrant  sus- 
taining the  assignment  of  error.  The  situation,  as  we  view 
it,  is  this :  The  finding  of  the  jury  that  plaintiff's  spinal 
cord  is  permanently  impaired  rests  upon  the  uncorroborated 
opinion  of  one  witness,  which  is  inconsistent  with,  and 
demonstrated  to  be  wrong  by,  undisputed  facts  and  all  the 
reasonable  probabilities,  besides  being  opposed  by  three 
equally  competent  witnesses  whose  evidence  is  in  harmony 
with  such  facts  and  probabilities.  In  such  a  situation  a 
verdict  cannot  stand.     Badger  v.  Cotton  Mills,  95  Wis.  599, 

70  N.  W.  687  ;  Vorbrich  v.  Manufacturing  Co.,  96  Wis.  277. 

71  N.  W.  434 ;  Cawley  v.  Railway  Co.,  101  Wis.  145.  77  N. 
W.  179;  Wunderlich  v.  Insurance  Co.  (W^is.;  officially 
unreported)  80  N.  W.  467.  Opinion  evidence  alone  is  not 
conclusive  in  any  case.  The  jury  must  pass  upon  the  prob- 
abilities, and  unless  the  opinion  relied  on  is  within  the  scope 
of  reason  and  common  sense  it  should  not  be  regarded  at  all. 
If  that  were  not  so,  injustice  would  often  rule  in  the  jury 
room,  because,  in  a  cade  like  this,  or  any  case  involving  a 
personal  injury,  there  is  no  theory  so  preposterous  but  that 
men  can   be   procured  to   support   it   under  oath  from  the 
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witness  stand  by  expert  evidence.  On  questions  involving 
skill  and  experience  in  such  matters,  experts  must  be  called 
from  the  necessities  of  the  case,  for  want  of  better  evidence  ; 
and  when  stripped  of  all  the  elements  of  mere  conjecture, 
and  pretense,  and  partisan  influence,  it  is  valuable,  and 
what  is  left  will  rarely  appear  improbable  to  ordinary  com- 
prehension. It  is  the  duty  of  courts  and  juries  to  do  that, — 
to  subject  expert  opinions  to  all  reasonable  tests  to  determine 
their  credibility.  In  doing  that  here,  we  find  that  the 
opinion,  that  plaintiff's  spinal  cord  is  diseased  in  the  region 
of  the  first  and  second  lumbar  vertebrae,  based  on  the  fact, 
principally,  of  a  loss  in  the  contracting  power  of  the  muscles 
controlled  by  the  motor  nerve,  which  proceeds  from  that 
point,  is  not  reasonable,  because  no  impaired  condition  of 
the  companion  sensory  nerve  fiber  exists,  because  some  of 
the  muscles,  controlled  by  the  same  motor  nerve  that  controls 
those  showing  weakness,  are  in  a  normal  condition ;  that  it 
is  neither  reasonable  nor  possible  that  the  nerve  root  can  be 
impaired  and  some  of  the  muscles  controlled  by  it  remain  in 
their  normal  condition.  On  the  other  hand  it  is  plainly 
reasonable  that  nonuse  of  muscles  will  result  in  loss  of  mus- 
cular energy  and  of  contracting  power,  evidenced  by  an 
electrical  test,  and  that  a  normal  condition  of  muscles,  in 
daily  use,  and  abnormal  condition  of  those  long  out  of  use, 
both  sets  dependent  upon  the  same  source  for  motor  energy, 
render  it  highly  probable  that  nonuse,  and  not  a  disease 
of  the  nerve  at  its  source,  is  the  cause  of  the  abnormal 
condition.  Thus,  the  two  processes  of  reasoning  reach  the 
same  result, — that  the  opinion  that  the  spinal  cord  is  diseased 
is  a  mere  conjecture,  or  the  result  of  false  reasoning,  or  of 
that  bias  which  experience  shows  so  often  takes  hold  of  a 
skilled  witness  with  apparently  resistless  power. 

As  before  indicated,  the  ease  with  which  experts  can 
be  arrayed  on  each  side  of  a  controversy,  especially  where  the 
human  anatomy  and  human  afilictions,  their  cause  and  prob  - 
able  results,  are  the  subject  of  judicial  inquiry,  and  two  the- 
ories be  sustained  by  the  evidence  of  reputable  men  skilled 
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in  their  calling,  each  theory  fitting  with  exactness  the  neces- 
sities of  the  side  on  which  it  is  advanced,  is  an  unexplain- 
able  mental  phenomenon  which  all  have  experienced  who 
have  had  much  to  do  with  the  trial  of  cases.  It  leads  to  the 
adoption,  as  a  rule  of  law,  of  the  expression  of  Lord  Camp- 
bell, often  quoted  by  text  writers,  that  skilled  witnesses 
come  with  such  a  bias  on  their  minds  that  hardly  any  weight 
should  be  given  to  their  evidence.  Tracy  Peerage,  10  Clark 
&  F.  191.  It  seems  that  if  a  person  is  called  as  a  witness 
to  support  one  side  of  a  controversy  by  opinion  evidence,  he 
is  quite  likely  to  espouse  such  side  with  all  the  zeal  of 
blind  partisanship,  to  view  the  situation  from  the  point  of 
interest  and  necessity  of  that  one  side  of  the  controvesy  with 
such  a  degree  of  mental  concentration  as  to  shut  out  of  view 
everything  not  within  that  narrow  focus,  inducing  a  mental 
condition  of  entire  incapability  of  giving  an  independent, 
impartial  opinion,  and  capability  only  of  acting  in  the  line 
which  the  interest  of  the  one  side  suggests,  with  as  much 
certainty  as  the  hypnotized  follows  the  mental  suggestion  of 
the  hypnotizer.  Many  courts  have  had  occasion  to  speak  of 
this ,  and ,  while  maintaining  the  importance  of  expert  evidence, 
have  condemned  in  strong  language  its  abuse,  and  urged 
the  importance  of  weighing  it  with  the  greatest  caution  and 
not  accepting  it  as  controlling  where  inconsistent  with  rea- 
son and  common  sense.  Whart.  Ev.  §  454,  and  cases  cited; 
Winansz^.  Railway  Co.,  21  How.  88;  Ware  v,  Starkey,  80 
Va.  204;  1  Tayl.  Ev.  §  58;  Grigsby  v.  Waterworks  Co.,  40 
Cal.  396. 

In  the  last  case  cited,  Mr.  Justice  Temple,  who  deliv- 
ered the  opinion  of  the  court,  said,  speaking  of  expert  wit- 
nesses, **It  must  be  painfully  evident  to  every  practitioner 
that  these  witnesses  are  generally  but  adroit  advocates  of  the 
theory  upon  which  the  party  calling  them  relies,  rather  than 
impartial  experts  upon  whose  judgment  and  learning  the 
jury  can  safely  rely.**  In  the  same  line,  Mr.  Justice 
Grier  remarked,  in  Winans  v.  Railway  Co.,  supra,  in 
substance,  experience  has  shown  that  opposite  opinions  of 
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persons  professing  to  be  experts  may  be  obtained  to  any 
amount ;  and  it  often  occurs  that  their  examination  results  in 
perplexing,  rather  than  elucidating,  the  questions  involved 
in  a  case. 

Tn  the  light  of  what  has  been  said  it  will  not  do  to  rely 
upon  such  fallible  instruments  of  evidence  as  mere  opinions, 
when  in  conflict  with  reasonable  probabilities.  Otherwise 
there  will  be  no  safety  in  submitting  one's  rights  to  the  deter- 
mination of  a  jury  in  a  court  of  justice.  Opinions  of  experts 
must  be  tested  by  the  same  methods  as  other  evidence  for  the 
purpose  of  determining  their  credibility,  keeping  in  view 
that  one  fact  is  of  greater  weight  than  any  amount  of  theory, 
and  so  is  one  probability  of  greater  weight  than  any  amount 
of  conjecture. 

What  is  here  said  should  not  be  taken  as  disparaging  at 
all  the  legitimate  use  of  the  results  of  study  and  experience 
in  special  lines.  Such  results  are  very  helpful,  and  in  some 
cases  absolutely  necessary,  in  judicial  search  after  truth. 
When  a  skilled  witness  can  be  kept  within  his  legitimate 
sphere  of  impartiality,  like  a  jury  or  a  judge,  his  evidence 
will  elicit  the  respect,  which  is  due  from  all,  to  the  results  of 
study  and  experience. 

We  find  no  reversible  error,  except  the  finding  that  plain- 
tiff's spinal  cofd  was  injured  and  that  such  injury  is  perma- 
nent, and  the  allowance  of  prejudicial,  irrelevant  evidence 
of  the   witness    Dodge.     For   such  errors    the 
judgment    must  be  reversed.     It  would  be  un-  riSS^B5?cJSl?ve 
fortunate,  however,  to  leave  the  cause  so  a  new  semittitur. 
trial,  at  all  events,   would  be  necessary,  since 
the  liability  to  compensate  plaintiff  for  the  injuries  he  act- 
ually received  is  established  without  reversible  error.    Such 
injuries  were  of  a  very  serious  and  painful  character,  consist- 
ing of  burns  upon  the  face,  neck,  head,  the  upper  part  of 
the  breast  and  back,  cuts  and  bruises  upon  the  head    and 
other  portions  of    the  body,    a    very  bad  fracture    of  the 
Itgt  both    bones    being  broken    in  several    places  and  the 
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tissues  at     the    points    of    fracture    being    so  crushed  and 
torn  as   to  nearly  sever   it,  and    a    shortening    of   the    in- 
jured   leg    l}4     inches.     The    character    of    the   injuries 
was    such    as    to    cause    plaintiff    the    most    excruciating 
pain,  to  wholly  disable  him  from  labor  for  a  considerable 
length  of  time,  at  least  down  to  the  time  of  the  trial,  over  a 
year  after  the  accident.     His  ability  to  labor  in  the  future  is 
unquestionably  permanently  impaired  to  some  extent.     He 
was  29  years  of  age  when  injured,  and  capable  of  earning 
from   $900    to   $1,000   per   year.     The    damages    assessed, 
including  that  for  a  permanent  injury  to  the    spinal  cord> 
were  $11,500.     Now  it  is  impossible,  of  course,  to  determine 
with  precision  what  part  of  that  sum  was  assessed  for  loss 
caused  by  injury  to  the  spinal  cord,  but  a  sum  may  be  named 
that,    in  all  reasonable    probability,    it   does     not   exceed, 
and,  if  deducted  from  the    total,   the    defendant  will  have 
no    reason    to   complain,    conceding    its    liability    for    the 
injuries     as      to     which  there    is    no     controversy.        To 
determine  a    basis  for   the  remission  from  a  verdict  of  suf- 
ficient   to    cure    an    error    of    including    therein    compen- 
sation   for    an    injury  that   does    not  in   fact   exist,  is  not 
attended  with  such   difficulty   as  that  for  curing  an  error 
which  merely  prejudices  the  jury,  causing  them,  in  assessing 
damages,  to  depart  from  the  basis  of  compensation  for  actual 
loss.     We  have  both  situations   in  this  case.     It  is  settled 
that  a  verdict,  excessive,  resulting  from  passion  or  prejudice, 
can  be  cured  by  consent  on  the  part  of  the  plaintiff  to  such  a 
reduction  as   in  the  judgment  of  the  court  will,  with  reason- 
able certainty,  save  the  rights  of  the  defendant.     Gillen  v. 
Railroad  Co.,  91  Wis.  633,  65  N.  W.  373.     The  practice  of 
thus  curing  errors  going  only  to  the  amount  of  damages  is 
constantly  broadening   in  the  interest  of  justice  and  public 
economy.     In  Potter  v.  Railway  Co..  22  Wis.  615,  this  court 
said  that  the  rule  should  not  be  applied  where  the  excess 
cannot  be  clearly  ascertained;  that  to  do  otherwise  would 
substitute  the  judgment  of  the  court  for  that  of  the  jury. 
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Corcoran  v.  Harran,  55  Wis.  120,  12  N.  W.  468;  Baker  v. 
City  of  Madison,  62  Wis.  137,  22  N.  W.  141,  583;  Gillen  v. 
Railway  Co.,  supra\  Donovan  v.  Railroad  Co.,  93  Wis.  373, 
67  N.  W.  721.  True,  in  some  of  the  later  decisions  the 
expression  may  be  found  that  the  court  will  not  order  a  remit  - 
Htur  unless  the  excess  in  the  verdict  can  be  definitely  ascer- 
tained ;  but  it  will  be  found  that  such  expression  refers  to 
ordering  a  reduction  of  the  amount  of  recovery  and  a  judg- 
ment accordingly,  without  the  consent  of  either  party. 
Expressions  will  also  be  found  to  the  effect  that  where  a 
verdict  contains  improper  elements,  so  that  they  cannot  be 
separated  with  certainty  from  the  proper  elements  of  dam  - 
ages,  the  court  cannot  do  otherwise  than  to  order  a  new  trial, 
because  any  other  course  would  be  substituting  its  judgment 
for  that  of  the  jury,  apparently  going  back  to  Potter  v.  Rail- 
way Co.,  supra,  unless  the  particular  situation  under  consid- 
eration be  understood.  See  Reed  v,  Keith,  99  Wis.  672,  75 
N.  W.  392.  Attention  will  reveal  the  situation  to  have  been, 
that  there  were  no  data  from  which  the  court  could  fix  a  sum 
reasonably  certain  not  to  exceed  assessable  damages,  leaving 
it  for  the  plaintiff  to  accept  or  reject  it ;  or  the  expression  was 
used  with  reference  to  ordering  a  judgment  for  a  sum  less 
than  the  verdict,  without  the  consent  of  either  party.  The 
rule  here  discussed  is  a  rule  of  justice  between  parties,  and 
to  the  public,  that  has  to  bear  in  great  part  the  burdens  of 
litigation,  as  well.  As  stated,  in  subtance,  in  Baker  v.  City 
of  Madison,  supra,  when  plaintiff  has  demonstrated  his  right 
to  recover,  so  there  remains  no  reason  to  suppose  that  a  new 
trial  will  do  more  than  to  change  the  amount  of  the  verdict, 
the  ends  of  justice  will  not  be  promoted  by  a  new  trial,  nor 
is  such  a  trial  necessary  to  vindicate  the  rights  of  either  party 
if  plaintiff  will  consent  to  reduce  his  damages  to  the  proper 
sum.  In  Donovan  v.  Railway  Co.,  supra,  the  practice  was 
as  broad  as  this. 

The  idea    that    the   practice   above   discussed  usurps  the 
function  of  the  jury  has  been  rejected  by  most  courts,  and 
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Upon  grounds  that  are  unquestionably  sound.     Suth.  Dam. 

460.     There  is  no   good  reason  to  restrict  the 
gme-samo-       practice  so  as  to  exclude  any  case,  whether  on 

contract  or  sounding  in  tort,  where  plaintiff  is 
clearly  entitled  to  recover  and  a  sum  can  be  named  which, 
in  all  reasonable  probability,  will  not  exceed  the  amount 
which  a  jury  will  ultimately  give  to  him.  If  the  court  can 
name  that  sum,  where  the  verdict  is  the  result  of  passion  and 
prejudice  so  as  not  to  furnish  any  guide  whatever,  it  certainly 
can  in  most  cases  where  the  only  defect  is  that  an  element 
has  been  included  improperly.  There  is  nothing  in  Eviston 
V,  Cramer,  57  Wis.  570,  15  N.  W.  760,  or  Reed  v.  Keith, 
supra,  inconsistent  with  this.  The  court  in  those  cases  could 
not  determine  whether  the  improper  element  entered  into  the 
verdict  or  not.  There  were  no  data  by  which  the  amount 
awarded  for  proper  elements  could  be  determined.  Here  the 
injuries  measured  by  the  verdict  are  certain,  the  principal 
trouble  being  that  one  element  was  included  contrary  to  the 
evidence.  The  amount  apportioned  to  that  can  be  justly 
determined,  resolving  doubts  in  favor  of  the  defendant,  and 
the  balance  be  reduced  so  as  to  cure,  in  all  reasonable  proba- 
bility, the  error  of  permitting  irrelevant  evidence,  which 
tended  to  show  a  greater  degree  of  disregard  for  the  safety  of 
defendant's  employees  than  it  was  guilty  of,  thereby  preju- 
dicing the  jury  against  the  defendant.  In  our  judgment,  a 
reduction  of  the  plaintiff's  compensation  to  $7,000  will  cure 
the  errors  referred  to  so  far  as  in  any  reasonable  probability 
they  prejudiced  the  defendant.  A  permanent  injury  to  the 
spine,  such  as  the  witness  Gill  testified  to,  is  a  very  serious 
matter,  but,  we  are  constrained  to  believe,  from  the  whole 
case,  that  though  the  jury  found  the  existence  of  such  an 
impairment,  it  was  so  involved  in  mere  conjecture  that  the 
undisputed  injuries,  which  may  well  account  for  the  main 
part  of  the  verdict,  were  the  chief  consideration  for  it  in  their 
minds.  In  this  we  do  not  determine  what  will  adequately 
compensate  plaintiff  for  his  injuries.  We  simply  determine 
what  amount  of  the  $11,500  was  probably  assessed  by  the 
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jury  for  plaintiffs  actual  injuries,  keeping  in  mind  the  prob- 
able departure  by  the  jury  from  the  legal  standard  of  com  - 
pensation  by  reason  of  prejudicial,  irrelevant  evidence,  and 
making  a  proper  reduction  for  that. 

It  is  considered  that  the  disposition  made  of  this  case  does 
not  extend,  materially,  if  at  all;  the  practice  of  avoiding  a 
ne^v  trial  where  a  diminution  of  the  amount  of  the  verdict 
will  cure  prejudicial  errors.  It  is,  at  most,  but  an  applica- 
tion of  well-known  and  established  principles  to  new  situa- 
tions. But,  if  it  shall  appear  to  be  an  extension  of  such 
principles,  it  should  not  be  taken  as  indicating  a  tendency  to 
invade  or  narrow  the  functions  of  the  jury,  but  rather  as  in- 
dicating that  our  jurisprudence  is  still  developing  towards 
that  ideal  of  perfection  where  the  administration  of  the  law 
is  truly  the  administration  of  justice. 

The  judgment  of  the  circuit  court  is  reversed  and  the 
cause  remanded  for  a  new  trial,  but  with  an  option  to  the 
plaintiff,  however,  to  avoid  such  new  trial  by  electing,  within 
20  days  after  the  filing  of  the  remiitihir^  to  take  judgment 
against  the  defendant  for  the  sum  of  $7,000  and  costs. 

Bardeen,  J.  I  dissent  from  the  majority  opinion  on  the 
ground  that  the  admission  in  evidence  of  the  broken  boiler 
flue  was  improper  and  prejudicial  to  defendant.  The  negli- 
gence of  defendant  was  found  to  consist  in  its  using  a  boiler 
that  had  become  **pitted  and  grooved."  The  **weakened, 
worn,  thin,  crocked,  broken,  and  insecurely  patched"  flue  is 
not  claimed  to  have  had  anything  to  do  with  the  explosion, 
and  it  therefore  had  no  tendency  to  support  the  plaintiff's 
case.  Because  the  flue  presented  a  weakened  and  defective 
appearance,  the  jury  might  have  been  led  to  infer  that  other 
portions  of  the  boiler,  not  seen  by  them,  were  equally  unsafe. 
No  such  inference  was  proper,  because  it  had  no  tendency  to 
show  the  boiler  plate  was  weakened  or  unsafe.  Giving  the 
plaintiff  an  option  to  remit  a  portion  of  the  damages,  admit- 
ting that  the  evidence  mentioned  was  not  improper  or  preju- 
dicial, is  going  beyond  any  precedent  in  the  books.     It  comes 
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SO  close  to  the  line  of  usurpation  by  this  court  of  the  func- 
tions of  the  jury  that  I  do  not  feel  like  sanctioning  the 
precedent. 

Dodge,  J.   (dissenting).  I  cannot  persuade  my  self  that  the 
question  of  defendant's  care  or  negligence  has  been  submit- 
ted to  or  passed  upon  by  the  jury  in  this  case.     The  only 
questions  answered  (both  affirmatively)  in  the  special  verdict 
were — First,  whether  the  explosion  occurred  by  reason  of  the 
pitting  and  grooving  of  the  boiler  shell ;  second,  whether  the 
defendant  **could"  have  discovered  such  defects  by  reasona- 
ble care,  tests,  or  inspection  before  the  explosion.     Defendant 
offered  evidence  that  it  did  not  in  fact  know  of  such  defects, 
which  was  rejected,  and  that  it  had  exercised  due  and  custom- 
ary care  in  the  way  of  inspection  and  repair  within  reason- 
able and  customary  time  before  the  accident.     Defendant's 
liability  depended  on  its  negligence,  and  not  on  the  existence 
of  defects.     Of  course,  use  of  the  appliance  with  knowledge 
of  the  defect,  if  obviously  dangerous,  would  be  negligence, 
but  that  is  not  in  this  case.     Defendant  accepted  the  burden 
of  proof  imposed  on  it  by  section  1816,  Rev.  St.,  and  offered 
to  disprove  knowledge ;  and  knowledge  is  not  found  by  the 
verdict.     So  that  the  only  remaining  phase  of  negligence  was 
the  omission  of  reasonable  and  customary  inspection  or  tests, 
as  to   which   testimony  was  copiously   introduced  on  both 
sides.     So  I  think  that  question  should  have  been  submitted. 
If  judgment  may  go  against  defendant  upon  the  facts  found 
in  this   verdict,  the  employer  becomes  an  insurer   against 
every  defect  in  his  appliances  which  could  be  discovered  by 
an  inspection  or  tests  made  the  moment  before  an  accident 
occurs,  and  the  question  of  his  due  and  reasonable  care  as  to 
frequency  of  inspections  is  eliminated.     I  can  see  no  reason 
why  that  is  not  an  element  of  due  care,  just  as  much  as  is 
the  thoroughness  of  the  inspection,  when  made.     The  ques- 
tion is,  what  precautions  do  ordinarily  careful  men  exercise 
under  like  circumstances?     A  steam  boiler  cannot,  and  in  the 
exercise  of  ordinary  care  is  not,  disemboweled,  and   its  inte- 
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rior  carefully  examined,  every  time  steam  is  to  be  generated 
therein,  but  at  intervals.  The  competent  employee  knows 
that,  as  well  as  the  employer,  and  he  takes  the  risk  of  those 
defects  which  may  develop  and  cause  injury,  notwithstand- 
ing such  inspections  at  such  intervals.  He  has  a  right  to 
expect  ordinary  care,  but  that  is  all.  In  the  light  of  what  I 
have  said  as  to  the  refusal  of  the  court  to  permit  the  jury  to 
find  whether  the  defendant  either  knew  of  the  defect  or  was 
guilty  of  any  negligence  in  inspection  to  discover  it,  I  think 
the  question  submitted  and  answered  as  to  proximate  caus^ 
was  insuflficient.  Doubtless,  where  a  defendant  knows  of 
such  a  defect  as  here  existed,  it  is  sufficient  to  find  that  defect 
the  proximate  cause  of  the  injury;  but  where  it  does  not 
appear  that  he  knew  of  it,  and  it  is  apparent  that  the  defect 
has  developed  since  the  last  inspection,  the  question  whether, 
in  the  light  of  experience  and  of  the  customs  of  others,  such 
defect  might  reasonably  have  been  expected  to  develop,  so 
as  to  make  a  more  recent  inspection  necessary,  should  have 
been  passed  upon  by  the  jury.  I  also  concur  in  the  views 
expressed  by  Mr.  Justice  Bardeen  as  to  the  impropriety 
of  admitting  in  evidence  the  piece  of  flue. 

For  these  errors  I  think  the  cause  should  be  remanded  for 
a  new  trial.  If  it  were  not  for  them,  I  should  concur  in  the 
conclusions  of  the  court  as  to  the  propriety  of  allowing  judg- 
ment to  be  entered  for  $7,000,  at  the  option  of  the  plaintiff, 
as  a  reasonably  certain  correction  of  the  erroneous  awarding 
of  damages  for  the  unproved  injury  to  the  spinal  cord. 


NOTB8. 

Photographs  of  Injured  Persons.— A  photograph  of  an  injured 
person  taken  in  the  presence  of  a  physician  who  testifies  that  it 
correctly  represents  a  contraction  of  the  limbs  of  such  person,  which 
is  alleged  to  have  resulted  from  the  injury,  is  competent  evidence  on 
the  same  principle  as  a  map  or  diagram.  Cooper  r.  St.  Paul  City 
R.  Co.,  54  Minn.  379,  58  Am.  &  Eng.  R.  Cas.  598.  56  N.  W.  Rep.  42. 

A  physician  testified  that  a  photograph  showing  the  manner  in 
which  the  plaintifP^s   limbs  had   been   contracted  was  taken  in  his 
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presence,  and  that  it  correctly  represented  the  condition  of  the 
limbs.  Held^  that  the  photograph  was  admissible  in  evidence. 
Alberti  v.  New  York,  L.  E.  &  W.  R.  Co.,  118  N.  Y.  77, 41  Am.  &  Eoff. 
R.  Cas.  201,  23  N.  E.  Rep.  35,  27  N.  Y.  S.  R.  865,  6  L.  R.  A.  765 ; 
affirtning  43  Hun  421. 

In  Franklin  v.  State,  69  Ga.  36,  47  Am.  Rep.  748,  where  error  was 
assigned  for  the  admission  of  a  photograph  of  the  wound  which 
caused  the  death  of  the  victim  of  a  homicide,  the  court  said  we  can- 
not conceive  of  a  more  impartial  and  truthful  witness  than  the  sun, 
as  its  light  stamps  and  seals  the  similitude  of  the  wound  on  the 
photograph  put  before  the  jury  ;  it  would  be  more  accurate  than  the 
memory  of  witnesses,  and  as  the  object  of  all  the  evidence  is  to 
show  the  truth,  why  should  not  this  dumb  witness  show  it  ?  Usually 
the  photograph  is  introduced  to  prove  identity  of  person,  but  why  not 
to  show  the  character  of  the  wound  ?  In  either  case  it  is  evidence ; 
it  throws  light  on  the  issue.  1  Bish.  Crim.  Proc.  1097 ;  Whart. 
•Crim.  Ev.  544,  and  cases  cited  in  both  texts. 

The  photograph  of  a  wound  is  admissible  where  there  is  evidence 
that  it  is  a  correct  representation.  Reddin  v.  Gates,  52  Iowa  210; 
People  t/.  Fish,  125  N.  Y.  136.  Sec  also  Taylor,  etc.,  R.  Co.  v. 
Warner,  88  Tex.  642 ;  Cowley  v.  People,  83  N.  Y.  464,  38  Am.  Rep. 
464  ;  People  v,  Webster,  139  N.  Y.  73  ;  Conrad  v,  Richter,  13  Pa.  Co. 
Ct.  Rep.  478. 

Contra.- Gilbert  v.  West  End  St.  R.  Co.,  160  Mass.  403. 

Same— X- Ray  Photographs. — In  an  action  for  personal  injuries 
X-ray  photographs  taken  by  a  physician  familiar  with  both  the 
■character  of  defendant's  injuries  and  the  process  by  which  such 
pictures  are  taken  are  admissible  in  evidence  to  show  fractures  in 
defendant's  bones.  Bruce  et  al.  v.  Beall  (Tenn.),  9  Am.  &  Eng.  R. 
Cas.,  N.  S.,  841  ;  Smith  v.  Grant  (Colo.  Dist.  Court),  29  Chic.  Leg. 
News  145. 


Gillin 

V. 

Patten  &  S.  R.  Co. 

{Supreme  Judicial  Court  of  Maine ^  June  2,  iSgg,) 

Blocking  Frogs — Statutory  Requirement — Comph'ance. — St.  1889, 
c.  216,  requiring  each  railroad  company  to  fill  or  block  the  frogs  and 
guard  rails  on  its  track  before  January  1, 1890,  does  not  require  a  rail- 
road company,  organized   and   constructing  its  railroad  after  that 
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date,  to  fill  or  block  its  frogs  and  guard  rails  before  allowing  trains, 
to  be  operated  over  its  tracks.  Such  company  is  entitled  to  a  rea- 
sonable time  for  compliance  with  that  statute. 

Employee's  Knowledge  of  Danger. — A  brakeman  who  has  worked 
as  sectionman  and  brakeman  for  two  years  on  a  railroad  where  the 
frogs  and  guard  rails  were  not  filled  or  blocked,  must  be  presumed 
to  appreciate  the  danger  of  getting  his  foot  caught  in  such  frogs  and 
guard  rails  while  stepping  about  and  over  them. 

Unblocked  Frogs  on  Incomplete  Road— Obvious  Danger.— Such  a 
brakeman,  having  occasion  to  work  as  brakeman  on  the  trains  of 
his  employer  while  passing  over  another  railroad,  just  constructed 
{since  January  li  1890),  cannot  rightfully  assume  that  the  frogs  and 
guard  rails  of  the  new  railroad  are  filled  or  blocked,  and  hence  dis- 
miss all  thought  of  them  from  his  mind. 

Same — Assumption  of  Risk.* — If  such  brakeman,  under  such  cir- 
cumstances,  continues  to   work  without   requiring   the   frogs  and. 
guard  rails  to  be  filled  or  blocked,  he  must  be  held  to  have  waived 
the  right,  and  to   have   assumed  the   risk  of  injury   from   stepping 
into  them. 

Same — Contributory  ^Negligence.— For  such  a  -brakeman,  under 
such  circumstances,  to  move  about  over  frogs  and  switches  while, 
coupling  and  uncoupling  cars,  even  in  moving  trains,  without  tak- 
ing any  thought  of  the  frogs  and  guard  rails,  or  as  to  where  he  may 
be  stepping,  is  negligence  on  his  part  contributing  to  the  catching 
his  foot  in  them. 

(Official.) 

Motion  for  new  trial  by  defendant.     Granted, 

Arg:ued  before  Peters,  C.  J.,  and  Emery,  Whitehouse, 
WiswELL,  Savage^  and  Fooler,  JJ. 

If  a  G.  Hersey  and  P,  H,  Gillin^  for  plaintiff. 
Louis  C.  Stearns  and  -f.  P,  Burleigh ^  for  defendant. 

Emery,  J.     The  defendant  company,  the  Patten  &  Sher- 
man Railroad  Company,  had  recently  built  a  short  railroad 
from  Patten  to  Sherman,  where  it  formed  a  connection  with 
the   Bangor  &  Aroostook  Railroad  from   Old 
Town  to  Caribou.     To  facilitate  the  work  of 
transferring  freight  cars  from  one  road  to  the  other,   the 

♦See    Wabash   R.   Co.    v,   Ray,  12  Am.   «&  Eng.    R.   Cas.,  N.  S.,. 
593,  and  notCy  604 ;  and  see  general,  note  on  Assumption  of  Risk,  11 
Am.  <&  Kng.  R.  Cas.,  N.  S.,  484. 
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defendant  company  permitted  the  Bangor  &  Aroostook  Com- 
pany to  use  its  main  track  and  side  tracks  at  the  junction 
for  shifting  or  leaving  cars.     The  plaintiff  was  in  the  employ 
of  the  Bangor  &  Aroostook  Company  as  head  brakeman  on 
a  freight  train  between  Old  Town   and   Houlton,    passing 
Sherman  junction.     On  November  24,  1896,  when  his  train, 
on  its  way  from  Old  Town  to  Houlton,   arrived  at  Sherman 
junction,  there  was  occasion  to  take  into  the  train  some  freight 
cars  standing  on  the  tracks  of  the  defendant  company.     The 
locomotive  with  some  cars  of  the  train,  and  under  the  plain- 
tiff's direction,  was  switched  over  on  these  tracks,  and  backed 
down  over  them  to  a  point  where  it  was  desired  to  detach  the 
end   car  to  take  in  front  of  it  some  of  the  cars  there  stand- 
ing.    As  the  train  was  slowly  backing,  the  plaintiff,  with- 
out special  order,   but  in  the  line  of  his  duty,  stepped  in 
between  the  end  car  and  the  one  next  to  it  to  pull  the  coup- 
ling pin,  and  while  at  work  on  the  pin  he  walked  along  with 
the  train.     Having  pulled  the  pin,  the  train  still  moving,  he 
undertook  to  step  out  from  between  the  cars.     In  doing  so 
he  caught  his  left  foot  in  the  flare  of  the  main  rail  and  a  guard 
rail,  and  was  injured  by  his  foot  being  forced  through  between 
the  two  rails  by  the  moving  train  behind.     The  guard  rail 
was  necessarily  there  as  a  protection  to  a  switch  at  that 
place.     The  plaintiff  was  aware  that  guard  rails  necessarily 
accompanied  a  switch,  and  that  switches  accompanied  side 
tracks.     He  testified  that  he  did  not  take  any  notice  of  the 
switches  or  guard  rails  at  this  place,  at  the  time  of  the  acci- 
dent,   and   did   not   think   about   them   or  their  condition. 
It  may  be  assumed  that,  under  the  arrangement  of  the  two 
railroad  companies  for  the  use  of  the  tracks  of  the  defendant 
company  by  the  other  as  above  described,  the  defendant  com- 
pany, in  relation  to  its  tracks,  etc.,  owed  the  same  duty  to 
the  employees,  including  the  plaintiff,  of  the  Bangor  &  Aroos- 
took Railroad  Company,  that  it  owed  to  its  own  employees, 
or  the  same  duty  that  the  Bangor  &  Aroostook  Railroad 
Company  owed  to  its  employees.     The  plaintiff  was  more 
than  a  licensee.     He  was  on  the  defendant  company's  tracks, 
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in  the  course  of  his  employment,  under  a  business  arrange- 
ment between  the  two  companies.  Turner  v.  Railroad  Co., 
158  Mass.  261,  33  N.  E.  520;  Nugent  z;.  Railroad  Co.,  80 
Me.  62,  38  Am.  &  Eng.  R.  Cas.  52,  12  Atl.  797. 

The  only  breach  of  duty  alleged  against  the  defendant 
company  was  the  lack  of  blocking  in  the  flare  of  the  guard 
rail.  The  plaintiff  claims  that  such  blocking  would  have 
prevented  the  catching  his  foot  in  the  rails  as  he  stepped 
between  them.  The  case  therefore  comes  down  to  the  usual 
questions  between  the  railroad  company  and  its  employees  : 
(l)  Whether  the  defendant  company  owed  to  the  plaintiff 
the  duty  of  thus  blocking  the  guard  rail;  and  (2)  whether 
the  plaintiff  had  given  the  defendant  to  understand  that  he 
waived  the  performance  of  that  duty,  and  assumed  the  risk 
of  working  there  without  such  blocking.  These  two  ques- 
tions may  be  resolved  into  one,  vtz, :  Was  the  plaintiff,  by 
the  law  and  the  facts,  justified  in  assuming  that  the  guard 
rail  was  blocked,  and  therefore  justified  in  omitting  all  care 
or  thought  about  it,  as  he  says  he  did?  If  he  was,  he  is 
entitled  to  recover.  If  not,  he  should  have  declined  to 
unshackle  cars  at  that  place,  or,  if  consenting  to  do  so,  he 
should  have  been  sufficiently  careful  not  to  step  in  the  flare. 

The  plaintiff  invokes  the  act  of  1889  (chapter  216),  which 
specifically   provided   that   every   corporation    operating    a 
railroad  in  this  state  ''shall  before  January  1st,  1890,  adjust, 
fill    or   block   the  frogs  and  guard  rails  on  its 
track,    with    the   exception   of   guard   rails  on  statSS^^^^****" 

...  «         r  <■  4  Bequbrexnent— 

bridges,  so  as  to  prevent  the  feet  of  employees  compliance. 
being  caught  therein.*'  But  this  statute  is  not 
conclusive  upon  the  defendant  company,  because  its  road 
was  not  in  operation  in  1890.  It  was  only  just  built,  and 
was  still  unfinished  at  the  time  of  the  injury  to  the  plaintiff. 
The  company  was  entitled  to  a  reasonable  time  within  which 
to  comply  with  the  requirement  of  the  legislature.  Indeed, 
the  legislature  gave  the  old  roads  nearly  a  year.  It  could 
not   have   intended  to   give  new   roads  no  time  at  all.     The 


512  MASTER  AND  SERVANT  ^^}  ^7^ 

(NS) 

Gillin  V,  Patten  &  S.  R.  Co 

statute   alone,   therefore,   did    not   justify    the    plaintiff    in 
assuming  that  the  guard  rail  was  blocked  or  filled. 

In  the  absence  of  a  controlling  statute  the  relations  between 
a  railroad  company  and  its  employees,  including  brakemen, 
and   their  relative  duties,   are   the  same   as   those  between 
other  employers   and    their  employees.     These   have   been 
defined  and  explained  so   lately  that   no  iteration  need  be 
made   here,  except   very  generally.      The   company    must 
make  its  track  and  switches  reasonably  safe  for  the  careful 
employee,    so   that  the  employee  using  ordinary  care  may 
avoid  injury.     The  company,  however,  need  not,  as  towards 
its   employee,   use  the  highest  degree  of  care  possible  and 
have   the   newest   or  best  appliances.     Things   must  be  as 
strong  and   safe   as   they   appear  to  be.     There  must  be  no 
weakness   or   want  of  repair  that  ordinary  care  would  have 
detected.     There  must  be  no  hidden,  nor  even  obscure,  peril 
attending  the  use  of  the  appliances.     Where  all  these  con- 
ditions exist,   and  the  peril  of  use  is  an  obvious  one,  which 
the  employee  should  have  known,  and  could  avoid  by  care, 
there  is,  in  that   respect,  no  further  duty  on  the  company  to 
him.     Things   being  just  what  they  seem,  peril  and  all,  if 
the  employee  requires  more,  he  should  make  that  requirement 
known.     If   he  does  not,  but  makes  use  of  the  appliances  as 
they    are,    he   practically  gives  the  company  to  understand 
that   he   is  satisfied   with  them,    and  will   take  the  risk,  and 
rely  upon  his  own  carefulness  to  avoid  injury.     He  cannot 
afterwards,  if  injured  by  his  own  carelessness,  or  by  accident, 
effectually  insist  that  the  company  took  the  risk. 

The  plaintiff  was  24  years  old,  and  of  average  intelligence. 
He  had  worked  two  summers  as  section  hand  and  laborer  on 
the  Canadian  Pacific  Railroad.  He  then  went  into  the  employ 
of  the  Bangor  &  Aroostook  Railroad  Company  in  April, 
1§95,  as  brakeman.  He  first  worked  as  brakeman  on  a  bal- 
last train;  then,  in  July,  1895,  he  was  taken  as  brakeman  on 
the  through  freight  train  from  Old  Town  to  Houlton.  At 
intervals  afterwards,  he  worked  as  brakeman  on  other  trains 
on  the  same  road,  but  his  regular  work  was  on  this  freight 
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train.  His  railroad  experience  as  section  hand  and  brake - 
man  was  thus  about  two  years.  As  brakeman  he  was  daily 
shifting  switches,  and  coupling  and  uncoupling  cars  near 
them. 

It  must  be  assumed,  therefore,  that  he  was  familiar  with 
the  construction  and  operation  of  side  tracks  and  switches  oni 
that  road.  There  is  no  claim  that  he  was  hot.  It  appears  m 
the  case  that  all  the  numerous  switches,  frogs, 
and  guard  rails  on  the  line  from  Old  Town  to  Knowledge  of 
Houlton  were  like  those  on  the  Patten  &  Sher- 
man road  at  the  junction,  and  unblocked.  The  chance  of 
injury  from  stepping  between  an  unblocked  guard  rail  and 
main  rail  while  shackling  or  unshackling  cars  in  a  moving^ 
train  is  perfectly  obvious  at  a  glance,  and  must  have  been 
obvious  to  him.  It  would  be  derogatory  to  his  mental  capac- 
ity  to  suggest  that  he  did  not  know  it  or  appreciate  it.  If  he 
had  been  asked,  during  his  employment,  whether  there  was^ 
any  danger  in  such  an  operation,  he  would  undoubtedly 
have  answered  that  there  was ;  that  the  brakeman  should  be 
careful  not  to  step  in  such  a  place. 

With  this  experience  of  over  a  year  as  freight  brakeman 
upon  a  long  line  of  railroad  with  numerous  switches  and 
guard  rails,  all  unblocked,  he  came,  in  the  course  of  his 
employment,  to  shift  switches  and  uncouple 
cars  upon  the  tracks  of  the  defendant  company  ?Sii?ompiS*^* 
with  their  frogs  and  guard  rails  similarly  Dangor.  . 
unblocked.  The  use  of  these  tracks  by  the 
plaintiff's  employer  for  the  purpose  of  taking  on  and  setting 
off  cars  undoubtedly  began  as  soon  as  trains  began  running 
on  the  defendant  company's  road,  which  was  in  the  previous 
September.  The  plaintiff  therefore  had  worked  upon  the 
defendant  company's  tracks  and  switches  at  the  junction 
for  two  months  prior  to  his  injury,  though  he  says  he  does 
not  remember  of  using  this  particular  switch  more  than  once 
before  he  was  hurt.  Now,  when,  on  the  day  he  was  injured, 
he  went  in  between  the  cars  of  the  moving  train,  near  this. 

16  (N  s)  A  &  £^  R  Cas— 33 
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switch,  and  walked  along  with  the  train  to  a  point  opposite 
the  guard  rail,  could  he  rightfully  or  reasonably  assume 
that  the  rail  was  blocked,  and  therefore  rightfully  dismiss 
call  thought  about  it  from  his  mind? 

We  think   not.     We  think,  on  the   other  hand,  that  the  * 
clefendant  company  could  rightfully  assume    he  understood 

the  situation,  appreciated  the  obvious  risk,  and 
SS^STrSE"'"'"     undertook  to  protect  himself  from   it.     As  he 

almost  daily  passed  Sherman  junction,  he  saw 
the  defendant  company's  railroad  in  process  of  construction. 
At  the  time  of  the  injury  the  work  was  still  going  on.  The 
blocking  of  guard  rails  and  frogs  was  comparatively  a  new 
device,  which  had  not  long  been  in  use,  in  this  state  at  least. 
It  was  not  in  use  at  all  upon  the  connecting  road,  the  Bangor 
&  Aroostook,  and  had  never  been  seen  or  heard  of  by  the 
plaintiff  till  after  the  injury.  The  time  had  not  come  for 
him  to  assume  that  it  was  in  use  upon  this  new  incomplete 
Toad,  and  to  dismiss  all  thought  of  the  dangerfrom  his  mind. 

Under  all  the  circumstances,  he  must  be  held 
SSJnISK'***"     to  have  assumed  the  risk  of  working  about  the 
^^  unblocked  guard  rail,  and,  if  he  thoughtlessly 

stepped  into  the  flare  of  it  while  between  moving  cars,  the 
risk  went  against  him,  and  not  against  the  company.  A 
few  cases  will  illustrate  our  reasoning. 

In  Wood  V.  Locke  (1888)  147  Mass.  604,  18  N.  E.  578, 
the  plaintiff,  a  brakeman,  while  coupling  cars,  caught  his 
ioot  in  an  unblocked  frog,  and  was  injured.  It  was  held 
that,  having  no  reason  to  believe  that  the  frog  was  blocked, 
the  injury  was  one  of  which  he  had  assumed  the  risk,  and 
"hence  he  could  not  recover.  In  Appel  v.  Railway  Co.,  Ill 
1^.  Y.  550,  19  N.  E.  93,  while  the  plaintiff's  intestate,  a 
■switchman,  was  engaged  in  uncoupling  cars,  his  boot  was 
-caught  in  an  unblocked  frog,  and  he  was  run  over  and 
"killed.  It  was  held  that  the  risk  was  obvious,  and  must 
"have  been  known  to  the  deceased,  and  hence  was  his  risk. 
In  Mayes  v.  Railroad  Co.,  63  Iowa,  563, 8  Am.  &  Eng.  R.  Cas. 
527,  14  N.  W.  340,  and  19  N.  W.  680,  the  plaintiff's  intestate 
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had  been  a  switchman  or  brakeman  for  six  weeks,  and  was 
injured  through  the  omission  of  the  railroad  company  to 
place  blocks  between  the  rails  and  the  guard  rails  at  the 
switches.  It  was  held  that  the  defect  and  the  danger  were 
obvious,  and  that  he  should  have  guarded  against  them.  In 
Turner  v.  Railroad  Co.,  158  Mass.  261,  33  N.  E.  520,  cited 
by  the  plaintiff,  it  was  in  evidence  that  the  defendant  com- 
pany had  assumed  the  duty  of  blocking  all  its  frogs,  and 
keeping  them  blocked.  The  plaintiff,  therefore,  could  right- 
fully assume  that  the  frog  at  the  place  where  he  was  working 
at  the  time  was  blocked.  In  this  case  there  is  no  evidence 
that  the  defendant  company  had  assumed  the  duty  of  block- 
ing its  guard  rail,  and  no  evidence  that  would  lead  the  plain- 
tiff to  suppose  so. 

Motion  sustained. 

Verdict  set  aside. 


Chesapeake  &  O.  R.  Co. 

V. 

Hennessey. 

(Circuit  Court  of  Appeals  t  Sixth  Circuity  Oct,  3^  ^Sgg.) 

Handling  Defective  Cars— Assumption  of  Risk.* — If  the  work  of  a 
railroad  employee  consists,  in  whole  or  in  part,  in  dealing  with 
damaged  or  defective  cars,  and  which,  by  the  very  nature  of  his 
occupation,  be  must  know,  or  have  reason  to  know,  are  unsafe  or 
dangerous,  he  assumes  the  risks  incident  to  handling  such  cars. 

Same— Same — Notice  to  Employee— Negligence  of  Fellow  Serv- 
ant.*— Where  the  work  of  a  railroad  employee  consists  in  handling- 
all  kinds  of  cars,  defective  and  sound,  in  an  inspection  yard  many 
of  them  being  placed  therein  because  of  their  broken  and  danger- 
ous condition,  the  fact  that  the  defects  in  the  damaged  cars  may 
not  be  always  obvious,  or  that  some  other  servant  of  the  company 
whose  duty  it  is  to  designate  the  particular  cars  which  are  damaged 
may   neglect   that  duty,  is  a  risk   of  his   employment   assumed   by 

♦See  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  412. 
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such  employee  ;  and   the   company  is  not  required  to  give  him  per- 
sonal notice  as  to  the  particular  cars  which  are  defective. 

Same— Implied  Notice  of  Danger.— Such  employee  in  handling  a 
car  in  such  yard,  on  a  track  primarily  devoted  to  damaged  cars, 
although  sometimes  sound  cars  were  placed  upon  it,  had  no  right  to 
assume  that  its  drawhead  was  in  a  good  condition. 

Error  by  defendant  to  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky.  Reversed  and  remanded. 

James  M.  Hennessey  was  foreman  of  a  switching  crew 
employed  in  the  yard  of  the  Chesapeake  &  Ohio  Railroad 
Company  at  Russell,  Ky.  While  engaged  in  making  a 
^     _  ^  .  coupling  in  the  yard  of  the  company,  he  sus- 

tained  an  injury.  This  suit  was  brought  to 
recover  damages  for  the  injury  so  sustained.  Russell  was 
the  end  of  a  division.  All  cars  passing  there  were  inspected. 
For  this  purpose  two  inspectors  were  employed.  As  many 
as  six  or  eight  hundred  cars  pass  Russell  each  day.  When 
a  car  was  found  to  be  defective,  it  was  marked  on  the  sides 
**Shop."  This  signified  to  the  yard  master  that  the  car  must 
not  proceed,  but  must  be  taken  out  of  the  train,  and  placed 
on  the  shop  or  repair  tracks.  These  were  two  in  number, 
and  known  as  tracks  **8  and  9,*'  or  **Shop"  or  **Repair" 
tracks.  These  were  spur  tracks,  and  were  entered  only  from 
the  western  end.  Each  track  held  about  25  cars.  Cars, 
when  placed  on  these  shop  tracks,  were  cut  so  that  each  car 
stood  separated  by  two  or  three  feet  from  every  other  car. 
Cars,  when  placed  on  these  tracks,  were  inspected  by  the 
foreman  of  repairs.  If  the  defect  was  one  which  could  be 
repaired  at  Russell,  it  was  repaired  where  it  stood.  If  so 
seriously  defective  as  to  be  mote  advantageously  repaired  at 
Huntington,  which  was  near  by  and  the  location  of  the  gen- 
eral shops  of  the  company,  it  was  chalked,  ''Huntington 
Shop,**  * 'Transfer.**  This  meant  that  the  car  was  to  be  for- 
warded to  Huntington,  as  too  defective  for  repair  at  Russell. 
The  foreman  of  repairs  determined  whether  the  repair  should 
be  made  at  Russell  or  Huntington.  It  was  the  business  of  the 
switching  crews  to  take  all  cars  marked  "Shop,**  or  other- 
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wise  withdrawn  from  use»  and  place  them  on  the  shop  tracks. 
It  was  likewise  their  duty  to  pull  out  from  the  shoi>  tracks 
all  cars  which  had  been  repaired,  or  which  were  to  be  sent 
to  Huntington  for  repairs,  and  place  all  such  cars  upon 
proper  tracks  for  forwarding.  This  was  done  under  the  gen- 
eral order  and  direction  of  the  yard  master.  Cars  which  had 
been  repaired  were  chalked  by  the  foreman  of  repairs  **0. 
K.,'*  and  were  locally  called  **0.  K.*d  cars.''  A  blue  flag 
was  placed  upon  the  car  at  the  western  end  of  these  shop 
tracks.  This  meant  that  repairs  were  going  on,  and  that  no 
engine  or  moving  car  was  to  come  in  contact  with  the  cars 
on  such  tracks  while  the  blue  flag  was  up.  Once  a  day,  and 
sometimes  oftener,  this  blue  flag  was  taken  down  by  direc- 
tion of  the  yard  master,  and  all  cars  O.  K.'d  or  chalked  for 
Huntington  were  pulled  off  by  the  switching  crews,  and 
placed  on  proper  tracks  to  be  carried  to  destination.  Mixed 
in  with  O.  K.  'd  cars  would  be  cars  not  yet  repaired.  This 
necessitated  the  coupling  of  all  the  cars  standing  on  the 
track,  the  pulling  out  and  separation  of  cars  to  go  on,  and 
the  * 'kicking  back"  of  cars  not  yet  repaired.  There  were 
two  switching  crews  employed  in  this  yard.  Hennessey  had 
been  employed  on  one  of  these  crews  for  about  three  years. 
At  the  time  of  his  injury,  he  was  foreman  of  one  of  the  crews. 
All  the  switching  necessary  in  the  yard  was  done  by  these 
crews.  This  involved  the  making  up  of  trains  and  the 
disintegration  of  such  as  had  at  Russell  their  terminus.  It 
also  involved  the  handling  of  all  defective  or  improperly 
loaded  cars,  and  the  handling  of  the  cars  standing  on  the 
shop  tracks  for  the  purposes  already  mentioned.  It  was  also 
the  business  of  the  inspectors  to  order  out  of  trains  all  cars 
which  appeared  to  be  improperly  loaded,  and  detain  them  to 
have  loading  readjusted.  Improperly  loaded  cars  were  also 
placed  on  the  shop  tracks,  when  there  was  room,  and  their 
loading  there  corrected.  There  was  some  conflict  in  the 
evidence  as  to  whether  such  improperly  loaded  cars 
were  marked  **Shop"  or  not.  Hennessey  was  engaged 
in  **pulling"  the  cars  on  repair  track  No.  9  at  4:15  p.  m., 
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January  30,  1897,  when  he  was  injured.  The  two  cars  at  the 
rear  or  east  end  of  that  track  were  numbered,  respectively, 
10,845  and  14,694.  The  latter  was  the  rear  car,  and  had  been 
O.  K.*d.  Car  10,845  was  the  next  car,  and  was  a  flat  car 
loaded  with  bridge  stone.  This  car  (No.  10,845)  arrived  in 
the  yard  at  noon,  January  28th,  from  a  point  west  of  Russell, 
and  was  destined  to  a  point  east  of  Russell.  This  car  on  the 
29th  was  seen  upon  a  track  called  the  **Pit  Track,*'  which  led 
only  to  a  gravel  bank.  While  on  that  track  it  was  seen  by 
Hennessey,  though  he  was  not  nearer  to  it  than  125  feet.  He 
says  that  from  where  he  saw  it  he  could  see  that  the  stone 
with  which  it  was  loaded  was  projecting  over  one  end  same 
2  or  2  J^  feet.  That  car,  on  the  night  of  the  29th,  was  placed 
upon  the  shop  track,  where  Hennessey  next  saw  it  just  as  he 
was  about  to  couple  it  to  the  car  next  east,  being  the  empty 
O.  K.*d  gondola  car  No.  14,694.  Hennessey  and  another, 
by  direction  of  the  yard  master,  were  coupling  the  whole  train 
of  cars  standing  on  repair  track  No.  9,  in  order  to  get  out  the 
O.  K.'d  cars  to  be  put  in  trains  and  forwarded.  They  began 
to  couple  from  the  west  or  front  end  of  the  track,  and  had 
coupled  all  but  the  last  two  cars.  Hennessey  passed  down 
along  the  cars  until  he  reached  the  gondola,  when  he  placed 
a  link  in  its  drawhead,  and  stood  waiting  for  the  approach  of 
car  No.  10,845.  It  came  toward  him  slowly.  He  saw,  he 
says,  that  it  was  the  car  he  had  seen  on  the  pit  track  the  day 
before,  and  that  its  load  projected  over  the  east  end.  He 
stooped  to  avoid  the  projecting  stone,  and  guide  the  link  into 
the  slot  of  its  drawhead.  The  link  missed  the  slot,  struck 
the  surface  of  the  drawhead  above  the  slot,  bent,  and  crushed 
his  fingers.  This  mishap  was  due  to  the  fact  that  the  draw- 
head  of  the  car  was  from  two  to  three  inches  below  the 
drawhead  of  the  stationary  car  in  which  he  had  pinned  the 
link.  This  difference  in  the  height  of  the  two  drawheads  was 
due  to  the  defective  condition  of  car  No.  10,845.  Upon  sub- 
sequent examination,  it  appeared  that  five  of  the  six  sills 
running  lengthwise  under  the  floor  of  the  car  had  been 
broken,  causing  the  floor  to  sag  to  one  side,  and  one  end 
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some  two  or  three  inches,  carrying  down  with  the  sagged 
end  the  drawhead  in  which  Hennessey  undertook  to  place 
the  link  he  was  guiding.  Hennessey  says  that  he  had  not 
observed  this  defective  condition  of  this  car,  and  supposed  it 
was  simply  a  defectively  loaded  car,  and  had  been  put  on  the 
shop  track  for  that  reason.  He  says  the  projection  of  the 
load  over  the  drawhead  and  the  cloudiness  of  the  evening 
prevented  him  from  seeing  the  condition  of  the  drawhead. 
There  was  no  evidence  as  to  why  this  car  had  been  stopped 
at  Russell,  other  than  that  deducible  from  its  condition,  its 
load,  and  the  track  on  which  it  was  placed.  Shortly  after 
the  accident  the  car  was  found  to  be  chalked,  **Huntingto» 
Shop,*'  ** Transfer,*'  but  there  was  a  conflict  in  the  evidence 
as  to  whether  it  had  been  so  marked  before  or  after  the  acci- 
dent. There  was  a  verdict  for  the  plaintiff  below.  The  rail- 
road company  has  sued  out  this  writ  of  error. 

A.  M,  J,  Cochran,  for  plaintiff  in  error. 
T.  N.  Rossy  for  defendant  in  error. 

Before  Tapt  and  Lurton,  Circuit  Judges,  and  Clark, 
District  Judge. 

LuRTON,  Circuit  Judge,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  court. 

If  the  railroad  company  is  liable  to  Hennessey,  upon  the 
undisputed  facts  of  this  case,  it  must  be  either  because  it 
was  negligent  in  permitting  the  car  in  question  to  be  and 
remain  in  the  damaged  and  dangerous  condition  it  was  when 
Hennessey,  in  the  course  ot  his  duty,  undertook  to  couple  it 
to  another  car,  or  because  it  was  negligent  in  not  giving  to 
Hennessey  notice  of  that  condition  before  allowing  him  to 
make  the  coupling. 

1.  Was  the  company  responsible  for  the  condition  of  the 
car  which  Hennessey  was  hurt  in  coupling?  There  is  no 
positive  evidence  as  to  when  or  how  the  car  was  damaged  or 
its  load  displaced.  But  whether  the  car  had  been  damaged 
on  the  road  or  in  the  yard,  or  the  load  become  displaced 
before  or  after  it  reached  the  yard,  the  car  had  in  fact  been 
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withdrawn  from  use,  and  placed  upon  the  tracks  devoted  to 
damaged  or  improperly  loaded  cars.      The  presumption  is 
that  it  was  placed  there,  not  only  on  account  of  its  displaced 
load,  but  also  because  of  its  defective  condition.     In  the  view 
we  take  of  the  principles  of  law  which  govern  the  case,  it  is 
•unimportant  whether  it  was  placed  there  for  both  reasons  or 
only  one,  and  equally  unimportant  whether  the  damaged  con- 
dition had  been,  discovered  by  the  inspe'ctor  before  it  was 
sent  to  the  shop  track  or  not.     The  fact  is,  a  badly  damaged 
car,  with  a  badly  displaced  load,  displaced,  presumptively, 
as  a  consequence  of  the  defective  character  of  the  car,  was 
standing  upon  a  track  devoted  primarily  to  damaged  cars. 
What  was  the  significance  of  the  fact  that  this  car  was  stand- 
ing upon  the  shop  or  repair  track?     Hennessey  was  an  old 
employee.    He  had  worked  in  this  yard  for  about  three  years, 
and  was  the  foreman  of  his  crew.     He  knew  the  uses  to  which 
tracks  8  and  9  were  devoted.     That  occasionally  a  car  neither 
defective  nor  badly  loaded  was  found  upon  that  track  is  of  no 
moment.  The  primary  use  of  those  tracks  was  for  the  storage 
and  repair  of  damaged  cars.     From  six  to  eight  hundred  cars 
went   through    this    yard    every    day.      They    were    there 
stopped   and   inspected.      Cars   damaged    were    taken    out 
irom   the  trains,   and  placed  on  one  or  the   other  of  these 
tracks.     When  full,  as  sometimes  happened,  such  cars  were 
temporarily  placed  on  other  tracks.     The  evidence  was  that 
from  six  to  twenty  cars  were  found  defective  and   stopped 
each  day.     Hennessey  was  employed  as  a  switchman  in  this 
yard,  and  it  was  part  of  his  duty  to  handle  these  damaged 
cars.     He  might  find  such  cars  on  any  of  the  tracks.     He 
knew  that  the  great  majority  of  those  standing  on  the  repair 
tracks  had  been  placed  there  because  they  were   defective. 
To  get  out  cars  from  that  track  was  a  part  of  his  duty.    It 
was  a  duty  of  each  day.     To   get  out  cars  which  had  been 
repaired  involved  the  coupling  together  of  the  whole  train  of 
separated   cars.     Among  the   repaired  cars,   his  experience 
advised  him,  were  cars  too  badly  damaged  to  be  repaired  at 
Russell,  and  which  it  would  be  his  duty  to  get  out  and  place 
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"where  they  would  be  transferred  to  the  general  shops  at  Hunt- 
ingfton.     So  he  knew  that  there  would  be  found  on  the  track 
oars  not  yet  repaired,  which  would  have  to  be  put  back  after 
getting  out  the  repaired  cars.     Manifestly,  his  duty  involved 
the  handling  of  cars  not  fitted  for  use  and  dangers  not  inci- 
dent to  the  ordinary  work  of  one  engaged  in  the  ordinary  opera- 
tion of  a  train  of  cars.    That  a  railway  company  is  under 
obligation  to  its  employees  to  exercise  every  reasonable  pre- 
caution to  see  to  it  that  damaged  cars  are  not  admitted  into  its 
trains  is  well  established.     Hough  v.  Railway  Co.,  100  U.  S. 
213;  Railroad  Co.  v,  Herbert,  116  U.  S.  642,  6  Sup.  Ct.  590; 
Railway  Co.  v.  Archibald,  170  U.  S.   665,  18  Sup.  Ct.  777; 
Felton  V,  Bullard  (decided  by  this  court  May  15,  1899,  and 
not  yet  officially  reported)  94  Fed.  781 .     That  employees  may 
ordinarily  rely  upon  this  being  the  case  is  also  elementary. 
The  rule  stated  is  but  an  application  of  the  general  rule  that 
the  master  personally  owes  to  the  servant  the  duty  of  using 
care  and  caution  in  providing   for  his  use  reasonably  safe 
instrumentalities  of  service.     Felton  v.  Bullard,  cited  above;* 
Hough  V.  Railway  Co.,  100  U.  S.  213;  Gardner  z?.  Railroad 
Co.,  150  U.   S.  349-355,  14  Sup.  Ct.  140;  Shear.  &  R.  Neg. 
§  194.     This,  as  to  railway  companies,  involves  the  duty  of 
inspection  and  of  removing  from  trains  all  cars  found  defec- 
tive.    Unless  damaged  cars    are  removed   from   the    trains 
wherein  they  have  become  damaged,  and  placed  where  they 
can  be  repaired,  how^  is  the  master  to  provide  reasonably  safe 
cars  to  those  servants  who  are  engaged  in  the  operation  of 
his  trains,  and  who  have  a  right  to  rely  upon  the  master  to 
see  that  defective  cars  are  not  admitted  to  its  trains  or  con- 
tinued in  use  after  thej'^  become  damaged  ?     The  rule  is  well 
settled  that  if  the  work  of  the  employee  consists  in  whole  or 
part,  in  dealing  with  damaged  or  defective  cars,  and  which, 
by  the  very  nature  of  his  occupation,  he  must 

-  ,  ^        -  f  ^    Handling  Defec- 

know,  or  have  reason  to  know,  are  unsafe  and  tiveoars-As- 

siimpUon  of  Risk. 

dangerous,  he  voluntarily  assumes  the  risk  and 

hazards  which  are  incident  to  the  duty  he  has  engaged  to  per- 
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form.  It  is  not  a  case  where  dangerous  or  defective  instru- 
mentalities are  supplied  by  the  master  to  be  used  in  his  work, 
and  where  notice  of  such  danger  should  be  given,  but  a  case 
where  the  instrumentalities  to  be  handled  and  worked  with  or 
upon  are  understood  to  involve  peril  and  to  demand  unusual 
care.  In  such  cases,  the  risk  is  assumed  by  the  servant 
as  within  the  terms  of  his  contract,  and  compensated  by 
his  wages.  Arnold  v.  Canal  Co.,  125  N.  Y.  15,  25  N. 
E.  1064;  Yeaton  v.  Railroad  Corp.,  135  Mass.  418,15 
Am.  &  Eng.  R.  Cas.  253;  Watson  v.  Railway  Co.,  58 
Tex.  434,11  Am.  &  Eng.  R.  Cas.  213;  Fraker  z;.  Rail- 
way Co.,  32  Minn.  54,  15  Am.  &  Eng.  R.  Cas.  256,  19 
N.  W.  349;  Kelley  v.  Railway  Co.,  35  Minn.  490,  29  N.  W. 
173;  Flannagan  z'.  Railway  Co.,  45  Wis.  98;  Flannagan  zr. 
Railway  Co.,  50  Wis.  462,  2  Am.  &  Eng.  R.  Cas.  150,  7  N. 
W.  337 ;  Railroad  Co.  v.  Ward.  61  111.  130. 

In  Narramore  v.  Railway  Co.  (decided  at  this  term  of  this 
court)  96  Fed.  301,  T AFT,  circuit  judge,  used  the  following 
'language  in  defining  this  doctrine  of  assumption  of  risk: 

** Assumption  of  risk  is  a  term  of  the  contract,  express »  or 
implied  from  the  circumstances  of  the  employment,  by  which 
the  servant  agrees  that  dangers  of  injury  obviously  incident 
to  the  discharge  of  the  servant's  duty  shall  be  at  the  servant's 
risk.  In  such  cases,  the  acquiescence  of  the  servant  in  the 
conduct  of  the  master  does  not  defeat  a  right  of  action  on 
the  ground  that  the  servant  causes  or  contributes  to  cause 
the  injury  to  himself,  but  the  correct  statement  is  that  no 
right  of  action  arises  in  favor  of  the  servant  at  all ;  for, 
under  the  terms  of  the  employment,  the  master  violates  no 
legal  duty  to  the  servant  in  failing  to  protect  him  from  dan- 
gers the  risk  of  which  he  agreed  expressly  or  impliedly  to 
assume.  The  master  is  not,  therefore,  guilty  of  actionable 
negligence  towards  the  servant." 

2.  But  it  is  said  that  this  car  was  not  marked  *'Shop,"  and 
that  it  was  the  custom  and  usage  of  the  yard  to  thus  desig- 
nate defective  cars.    This  involves  the  question  as  to  whether 
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the  master  personally  owes  to  his  servants  engaged  volun- 
tarily, as  an  ordinary  and  expected  part  of  their 
work,  in  the  handling  of  cars  which  are  defec  -  SfSSSeto"*" 
tive,  and  therefore  dangerous,  the  duty  of  p5j|s^|^2it. 
g^iving  personal  notice  as  to  the  particular  car 
which  is  defective.  The  fact  that  this  yard  was  an  inspection 
point,  and  that  great  numbers  of  broken  cars  were  left  there 
because  of  their  broken  and  dangerous  condition,  was  known 
to  Hennessey  and  his  co-laborers  in  the  yard.  That  his  duty 
was  to  handle  such  cars,  as  well  as  sound  cars,  is  not  disputed. 
Thus,  he  was  daily  engaged  in  a  work  and  at  a  place  which  re- 
quired him  to  look  out  for  cars  which,  from  their  condition, 
were  dangerous  to  handle.  The  fact  that  the  defects  might  not 
always  be  obvious,  or  that  some  other  servant  whose  duty  it 
was  to  designate  the  particular  cars  which  were  damaged 
might  neglect  that  duty,  or  might  insufl&ciently  give  notice, 
constituted  part  of  the  very  risk  incident  to  the  kind  of  work 
in  which  he  had  voluntarily  engaged.  The  general  usage  of 
the  yard  seems  to  have  been  to  designate  damaged  cars  in 
two  ways, — by  marking  on  the  side  of  the  car  in  chalk  the 
word  **Shop,*'  and  by  placing  the  car  upon  the  tracks  devoted 
to  broken  and  badly-loaded  cars,  and  which  for  one  or  the 
other  reason  had  been  withdawn  from  use.  Assuming,  in 
view  of  the  conflict  of  evidence,  that  this  car  had  not  been 
marked  **Shop,''  was  that  a  default  in  duty  which  the  master 
personally  owed  to  Hennessey,  or  was  it  the  neglect  of  a 
fellow  servant?  That  a  car  inspector,  in  respect  of  the  duty 
of  admitting  to  the  trains  of  the  company  cars  which  are 
defective  and  dangerous,  or  in  excluding  from  such  trains 
cars  which  become  dangerous,  is  the  representative  of  the 
master,  and  not  the  fellow  servant  of  employees  engaged  in 
the  operation  of  trains,  is  well  settled.  Felton  v.  Bullard, 
cited  above.  But  that  rule  has  no  application  here.  Whether 
the  car  inspector  employed  in  this  yard  had  in  fact  inspected 
this  car,  and  retired  it  from  use,  is  not  disclosed  by  any 
positive  evidence.  The  facts  that  it  was  badly  damaged,  as 
well  as  that  its  load  had  become  displaced,  were  very  obvious 
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facts.  That  the  car  had  been  stopped  at  Russell ,  though  des- 
tined for  a  point  beyond,  and  had  been  placed  upon  the  shop 
track,  raises  a  plain  presumption  that  the  car  had  been  with- 
drawn  from  use  by  the  inspectors,  or  some  other  authority^  be- 
cause of  its  condition.  The  result  to  be  accomplished  by 
inspection  had  happened.  The  car  was  withdrawn  from  use, 
and  placed  where  a  car  so  withdrawn  should  be  placed  under 
the  rule  of  the  yard.  The  neglect  to  mark  the  car  *  *Shop"  was 
a  neglect  of  another  part  of  the  general  practice  or  usage  of  the 
yard, — a  neglect  of  a  detail  of  the  duty  of  the  inspector  or 
other  servant  who  had  withdrawn  this  car  from  use,  and 
caused  it  to  be  placed  where  Hennessey  found  it. 

In  Arnold  v.  Canal  Co.,  125  N.  Y.  15,  18,  25  N.  E.  1064, 
**the  rule  and  custom  of  the  business  in  the  yard  was  to  chain 
up  or  prop  up  a  defective  drawhead  which  had  fallen  below 
its  proper  level,  in  order  to  make  the  couplings  meet.**  This 
was  not  done  in  Arnold's  case,  and  he  sustained  his  hurt,  as 
he  claimed,  because  of  the  absence  of  this  sort  of  notice. 
The  court  said:  '*That  was  a  detail  of  the  servant's  work 
in  the  yard,  and  not  the  master's  duty  to  the  servant." 

In  Yeaton  v.  Railroad  Corp.,  135  Mass.  418-420,  15  Am. 
&  Eng.  R.  Cas.  253;  there  was  a  practice  for  the  yard  master 
to  give  notice  to  the  switchmen  of  the  defective  condition  of 
cars  which  they  were  called  upon  to  move.  Yeaton  was  an 
oW  employee,  and  much  engaged  in  handling  broken  cars  in 
the  yard,  and  accustomed  to  receive  personal  notice,  but  also 
accustomed  to  examine  for  himself.     The  court  said : 

* 'Notice  was  expected  to  be  received  in  such  cases,  but  he 
was  also  in  the  habit  of  looking  for  himself.  It  was  incident 
to  a  service  of  this  description  that  broken  cars  might  some- 
times be  put  in  the  wrong  place  in  the  yard,  and  that  insuffi- 
cient notice  of  defects  in  them,  and  of  their  being  put  in  the 
wrong  place,  might  be  given.  These  are  omissions  of 
notice  in  respect  to  matters  of  detail,  which  cannot  be  given 
in  advance,  and  which  are  not  like  an  omission  to  give 
instructions  to  an  inexperienced  hand  as  to  the  general 
-dangers  to  which  his  service  will  expose  him.     The  duty  of 
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giving  notice  which  rests  upon  a  master  in  such  case  was 
recognized  and  upheld  in  the  case  of  Wheeler  v.  Manufactur- 
ing Co.,  135  Mass.  294.  The  distinction  between  the  two 
cases  is  plain.  The  one  is  a  notice  of  the  nature  of  the  risk 
and  peril  to  be  incurred  in  the  course  of  the  employment ; 
the  other  is  a  notice  of  the  special  danger  which  springs  out 
of  a  particular  fact,  which,  in  its  details,  cannot  be  antici- 
pated. The  danger  arising  from  the  attempt  to  move  a 
particular  car  which  may  happen  to  come  into  the  yards  for 
repairs,  like  the  danger  which  would  arise  from  an  attempt 
to  split  upon  a  circular  saw  a  particular  warped  board,  is 
one  which,  is  the  nature  of  the  case,  it  is  impossible  for  a 
master  to  point  out  on  every  occasion  when  the  workman 
may  be  called  upon  in  the  course  of  his  employment  to  use 
such  material.  If  there  was  a  neglect  in  such  case  to  give 
such  information  to  the  plaintiff  as  ought  to  be  given  by  one 
upon  whom  the  duty  has  been  devolved  b5'  the  master,  such 
neglect  is  to  be  treated  as  that  of  a  fellow  servant,  and  the 
risk  of  it  must  fall  within  the  ordinary  rule ;  because  it  was 
an  incident  to  the  service  which  the  plaintiff  undertook  that 
broken  cars  might  be  put  in  the  wrong  place  in  the  yard, 
and  that  insufficient  notice  of  the  defects  in  them  might  be 
given.  This  is  not  like  a  case  where  dangerous  or  defec- 
tive machinery  is  supplied  by  a  master  for  a  servant  to 
use  in  his  work,  and  where  notice  of  such  danger  or 
defect  ought  to  he  given;  but  it  is  a  case  where  the  ma- 
terial to  be  handled  and  to  be  worked  upon  is  understood 
to  involve  risk  and  the  necessity  of  care.  There  was 
no  negligence  upon  the  part  of  the  defendant  in  sending  bro- 
ken cars  for  repairs  to  the  yard  where  the  plaintiff  was  at 
work.  This  was  a  proper  place  for  them.  There  was  no 
negligence  in  omitting  to  give  notice  to  the  plaintiff  that  bro- 
ken cars  were  to  be  sent  to  this  yard  for  repairs,  and  that  his 
employment  included  the  duty  of  handling  and  moving  them. 
All  this  he  knew  already.  What  he  did  not  know  was  that 
this  particular  car  was  broken,  and  that  broken  cars  which 
were  sent  for  repairs  might  be  found  in  that  part  of  the  yard 
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where  this  car  was.  While  not  disposed  to  relax  the  strict- 
ness of  the  rule  which  requires  a  master  to  give  fair  and  rea- 
sonable information  and  instruction  to  a  young,  ignorant,  or 
inexperienced  servant,  as  to  the  perils  incident  to  his  employ- 
ment, we  cannot  find  any  warrant,  either  on  principle  or  on 
authority,  for  extending  it  to  a  case  like  the  present.  Upon 
the  undisputed  facts,  the  risk  was  one  which  the  law  cast 
upon  the  plaintiff.** 

To  the  same  general  effect  are  thel'cases  of  Fraker  v.  Rail- 
way Co.,  32  Minn.  54, 15  Am.  &  Eng.  R.  Cas.  256,  19  N.  W. 
349.  and  Railway  Co.  v.  Ward,  61  111.  130. 

But,  aside  from  this  question  that  the  neglect 
l5§S"5?£lS2er.  to  mark  this  car  with  the  word  "Shop*'  was  the 

negligence  of  a  fellow  servant,  there  remains 
the  fact  that  the  warning  given  by  the  presence  of  this  car 
upon  the  track  devoted  primarily  to  damaged  cars  was  in 
itself  a  notice  to  Hennessey,  which  he  could  not  disregard 
without  assuming  all  the  consequences.  That  sometimes  cars 
were  placed  on  these  shop  tracks  which  were  not  defective  is 
of  no  significance,  in  view  of  the  general  uses  to  which  those 
tracks  were  devoted.  In  view  of  the  general  duty  which 
rested  upon  Hennessey  to  handle  damaged  as  well  as  sound 
cars  in  this  yard,  he  had  no  right  to  assume  that  any  car 
found  upon  these  shop  tracks  was  undamaged.  He  says  he 
did  not  see  its  drawhead,  and  could  not  well  do  so  on  account 
of  the  overreaching  load.  Yet  he  assumed  its  drawhead  was 
in  good  condition,  and,  without  personal  inspection,  under- 
took the  coupling.  If  this  car  had  been  in  use,  he  would  be 
justified  in  assuming,  where  the  defect  was  not  obvious,  that 
the  master  had  discharged  his  duty  in  excluding  from  use  all 
cars  which  were  dangerous  by  reason  of  some  defect.  But 
this  presumption  did  not  exist  in  reference  to  this  car.  The 
defect  was  one  very  easily  discovered .  The  slightest  inspec- 
tion would  have  advised  an  experienced  brakeman  like 
Hennessey  that  the  end  of  the  car  was  sagged,  and  the  draw- 
head  below  its  proper  level.     Under  such  circumstances,  he 
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-assumed  the  risk,  and  has  do  right  to  say  that  he  relied  upon 
the  master's  obligation  to  furnish  him  safe  instrumentalities. 
This  case  was  tried  upon  a  totally  wrong  conception  of  the 
principles  of  law  applicable.  The  request  at  the  conclusion 
of  the  whole  of  the  evidence  for  an  instruction  to  find  for  the 
plaintiff  in  error  should  have  been  given.  The  risk  incident 
to  the  coupling  of  this  car  as  a  defective  car  was  assumed  by 
the  defendant  in  error.  He  was  also  grossly  negligent  in 
assuming,  without  examination,  that  the  draw  head  of  the  car 
in  question  was  sound.  Under  no  reasonable  view  which 
could  be  taken  of  the  case  could  there  have  been  a  verdict  in 
favor  of  the  defendant  in  error.  Reverse  the  case,  and 
remand  for  a  new  trial. 


Box 

V. 

Chicago,  R.  I.  &  P.  Ry.  Co. 

{Supreme  Court  of  Iowa ^  April  i6,  iSgg,) 

Pleading— Amendment  to  Petition— New  Cause  of  Action— Limita- 
tions.— In  an  action  for  injuries  to  a  brakemau,  inflicted  while  he 
was  coupling  cars,  the  negligence  charged  in  the  original  petition 
was  the  use  of  different  systems  of  drawbars  or  bumpers  in  the 
couplings  of  defendant's  trains  on  the  day  of  the  accident,  instead 
of  the  ordinary,  improved  drawbar  or  bumper  on  its  line  of  road. 
The  negligence  charged  in  the  amendment  to  the  petition  was  the 
manner  of  using  the  drawbars, — in  having  them  loose  and  out  of 
repair.  Heldy  that  the  amendment  presented  a  new  and  separate 
cause  of  action,  so  as  to' come  "within  the  operation  of  the  statute  of 
limitations. 

Defective  Appliances— Assumption  of  Rislcs.* — A  brakeman  charge- 
able with  notice  of  the  nature  of  the  drawbars  on  cars  which  he  is 
about  to  couple  assumes  the  risks  incident  to  imperfections  in  them 
by  continuing  in  his  employment  without  objection,  and  without 
promise  of  change. 

*See  note,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  558,  11  Am.  &  Eng.  R, 
Cas.,  N.  S.,  484  et  seq. 
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Appeal  by  plaintiff  from  Wapello  county  district  court. 
Affitmed, 

The  charge  of  negligence  in  the  original  petition  reads  as 
follows:  **That  on  August  8,  1892,  and  prior  thereto, 
plaintiff  was  in  the  employ  of  the  defendant,  acting  and 
laboring  for  defendant  in  and  about  the  operation  of  a 
certain  freight  train  on  defendant's  road,  more  particularly 
between  the  points  of  Bldon,  Iowa,  and  Trenton,  Missouri; 
acting  in  the  capacity  of  head  brakeman  of  said  certain 
freight  train  of  defendant  company;  said  train  being  No.  38, 
known  as  *  local  freight  train.'  Plaintiff  further  states  that 
as  a  part  of  said  train,  and  the  same  being  made  up  of  stock 
and  flat  cars,  with  different  styled  bumpers,  that  defendant 
was  using  on  its  said  cars  different  systems  of  bumpers.  The 
exact  name  and  manufacturers  are  to  plaintiff  unknown. 
That,  by  the  use  of  said  different  systems  of  drawbars  or 
bumpers  in  the  making  of  the  coupling  of  the  cars,  one 
drawbar  or  bumper  would  be  lower  than  the  other  by  four  or 
five  inches,  thereby  making  it  dangerous  and  unsafe  for  the 
employee  to  attempt  the  coupling  of  cars.  That  these  facts 
were  well  known  to  the  defendant  at  and  prior  to  August  8, 
1892.  That  defendant  was  not  at  said  day  using  the  ordinary 
improved  drawbar  or  bumper  on  its  said  line  of  railroad  for 
freight  trains,  and  for  this  reason  the  said  defendant  was 
guilty  of  gross  negligence  in  the  operation  of  its  said  freight 
trains."  The  petition  then  shows  that  the  plaintiff  was 
injured  by  having  his  hand  crushed,  without  negligence  on 
his  part;  and  it  is  averred  that  **all  this  injury  occurred  by 
reason  of  the  negligence  on  the  part  of  the  defendant  in 
using  the  different  systems  of  drawbars  on  their  said  freight 
cars,  *  *  *  »»  and,  **in  the  operation  of  its  trains,  in 
directing  the  making  of  the  coupling  mentioned  herein  with 
drawbars  and  bumpers  of  the  character  as  mentioned  in  the 
petition."  The  amended  petition  included  the  allegations  of 
the  original  petition,  and  averred  other  acts  of  negligence  in 
the  following  language  :  ** Plaintiff  further  states  and  avers, 
as  the   further  and  additional  acts  of  negligence  on    the  part 
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of    defendant,   that   at   the  date  of  the  injury  complained  of, 

and  long  prior  thereto,  that  the  drawbars  of  both  the  cars  in 

train  No.  38,  in  which  this  plaintiff  was  attempting  to  make 

such   coupling,  were  old,  worij,  and  out  of  repair;  that  said 

drawbars  were  loose,  and  not  in  place;  that  the  attachments 

holding  said  bumper  and  di^wbars  were  of  deficient  material, 

and   worn   to  such  an  extent  that  said  bumpers  or  drawbars 

were  not   securely   attached  and  held  in  place,  as  the  same 

should  be;  that  said  bumper  and  drawbar  as  alleged  herein 

to  be  worn  and  out  of  repair  was  the  bumper  and   drawbar 

attached  to  the  east  end  of  a  low   stock  car  in  said  train  of 

defendant ;  that,  in  the  making  of  said  coupling  as  alleged  in 

plaintiff's  original   petition,    the  bumper  and    drawbar,   by 

reason   of  the  same  being  out    of   repair,   loose,    and    not 

securely   fastened  or  attached  by  good  and   sound  material, 

was   thrown  upward,    and   out   of   its  true  line,  and  in  this 

manner  caught  the   left  hand  of  this  plaintiff,  and  inflicted 

the   injury  complained  of ;  all  these   acts  of  negligence,  and 

out  of  repair   and  worn-out   condition   of  this  bumper  and 

drawbar,   were  known  to  defendant ;  that  said  defects  were 

notorious,    and   same   had   been   out  of   repair  for  quite  a 

length  of  time  ;  that  the  officers  and  employees  of  defendant, 

in  assisting  to   make   such   coupling,    were  guilty  of  gross 

negligence,  in  this  :  that  after  plaintiff  had  been  directed  to 

make    such   coupling,   and   while  said  coupling  was  about 

to  be  made   by    this  plaintiff,  the  middle  brakeman,  George 

Noah,   signaled  the  engineer  to  back  said  train  against  the 

flat  car  that   was   about  to  be  coupled  onto  said  train  ;  that 

said   train   was  coupled  and  negligently  backed  and  thrown 

against   said   flat   car  with  great   force,  so  as  to  cause  the 

bumper  to  be   thrown    upwards,  and  caught  the  left  hand  of 

this  plaintiff,  and  caused,  in  part,  the  injury  complained  of 

in  original  petition.*' 

Mclntite  Bros,  and  L.  E.  Coady  for  appellant. 

Carroll  Wright  and  McNett  &  Tisdale,  for  appellee. 
16  (N  s)  A  &  E  R  Cas--34 
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Granger,  J.  1.  The  condition  of  the  record  leads  us  to 
understand  that  the  amendment  to  the  petition,  to  which  the 
demurrer  was  directed,  was  treated  as  a  separate  count ;  for, 

after  it  was   held   bad   on  demurrer,  the  case 
^t^Sentto      proceeded  to  trial   as   to  the  original  petition. 

Petition— Ne-w         ^.«i«  ««  ••  /*<« 

oauBeofAotton-   It   Will   be  secu  that  the  amendment  was  filed 

laxnltatlons* 

some    four  years   after  the  accident   occurred, 
and   actions   of  this   character  are  barred  by  the  statute  of 
limitations  in   two  years.     The  demurrer  to  the  amendment 
raises  the  question  whether  it  presents  a  new    or  separate 
cause   of  action,    so  as  to  come  within  the  operation  of  the 
statute  of  limitations.     A  reference  to  the  averments  of  the 
original  petition  will  show  that  the  negligence  charged  is  in 
using  different    systems   of  drawbars    or  bumpers    in   the 
coupling   of  its  trains  on  the  day   of  the  accident,  instead  of 
the  ordinary,  improved  drawbar  or  bumper  on  its  line  of  road. 
The  acts  of  negligence  charged  in  the  amendment  are  entirely 
different,   and  show  a   right  of  recovery  independent  of,  and 
without  regard   to,    the    acts   charged  as  negligence  in  the 
original  petition ;  the  latter  negligence  being  in  the  way  and 
manner   of  using  the  drawbars, — in  having  them  loose  and 
out   of   repair, — so   that  the  injury  arose  from  negligence  in 
the   way  the  drawbars  were  used,  and  not  from  the  fact  that 
different   systems    were    used.     Appellant  thinks   that  this 
question  comes  clearly  within  the   rule  of  Kuhns  v.  Rail- 
way Co.,  76  Iowa,  67,  40  N.  W.  92  ;  and  appellee  thinks  that 
it  comes    as  clearly  within    the    rule  of   Van  de    Haar  v. 
Van  Domseler,  56  Iowa,  671,  10  N.  W.  227.     We  think  the 
latter  case  controls.     In  the  Kuhns  Case,  recovery  was  sought 
because  of  negligence   in  not  properly  ballasting  the  road, 
spiking  the  rails,  permitting  the  track  to  be  uneven,  operating 
an  unsuitable  engine,  and  running  it  backward,  because  of 
which  the  engine  was  derailed  and  upset,  causing  the  injury. 
Later,  and  after  the  period  of  the  statute  of  limitations  had 
run,   the   petition  was   amended   by  stating  that  when  the 
engine  was  derailed  it  was  running  at  a  high  rate  of  speed 
over  the  imperfectly  constructed  and  uneven  road,  and  that 


Am  A  Engr  MASTER  AND  SERVANT  531 

RCas 

Box  V.  Chicago,  etc.,  Ry.  Co 

one  of  the  wheels  dropped  into  a  low  place  in  the  roadbed, 
and  was  broken,  thereby  causing  the  derailment  and  injury. 
This  was  held  not  to  be  stating  a  new  or  separate  cause  of 
action,  and  clearly  it  was  not.  It  is  not  clear  that  every 
additional  fact  might  not  have  been  proven  without  the 
amendment.  The  original  averments  are,  in  substance,  that 
the  faulty  condition  of  the  track  made  it  dangerous  to  operate 
the  engine  over  it,  while  those  in  the  amendment  showed 
that  in  the  operation  of  the  engine  over  the  track  the  derail- 
ment was  caused.  The  averment  as  to  the  speed  of  the  engine 
is  only  that  it  was  dangerously  high  over  the  uneven  road. 
In  that  case  the  substance  of  the  pleading  is  but  slightly,  if 
at  all,  changed.  Now,  let  us  look  to  the  Van  de  Haar  Case. 
It  was  a  suit  for  damages  for  seduction.  The  amendment 
filed,  after  the  statute  had  run,  made  a  cause  of  action  for 
forcible  defilement  or  rape.  It  was  held  to  be  a  separate 
cause  of  action,  and  properly  so.  It  is  true  that  in  the 
first-cited  case  the  recovery  was  sought  because  of  negligence, 
and  in  the  latter  case  the  recovery  was  sought  because  of 
unlawful  intercourse;  but  a  **cause  of  action,'*  as  the  term 
is  used  in  pleading,  is  not  the  same  under  which  a  state  of 
facts  may  be  classed,  but  it  consists  of  the  facts  giving  rise 
to  the  action.  An  action  is  a  proceeding  in  court.  Code,  § 
3424.  The  cause  of  the  action  is  the  fact  or  the  facts  that 
"justify  it  or  show  the  right  to  maintain  it."  Hence,  when 
a  material  fact,  necessary  to  a  recovery,  is  omitted  from  a 
petition,  we  say  it  does  not  state  a  cause  of  action.  In  5 
Am.  &  Eng.  Enc.  Law,  776,  it  is  said  :  **The  cause  of 
action  is  the  entire  state  of  facts  that  gives  rise  to  an  enforce- 
able claim.  The  phrase  comprises  every  fact  which,  if 
traversed,  the  plaintiff  must  prove  in  order  to  obtain  judg- 
ment." This  definition  is  taken,  substantially,  from  the 
case  of  Read  v.  Brown,  22  Q.  B.  Div.  128.  In  that  case  it  is 
said  that  a  cause  of  action  is  **every  fact  which  it  would  be 
necessary  for  plaintiff  to  prove,  if  traversed,  in  order  to  sup- 
port his  right  to  the  judgment  of  the  court."  It  is  then  said  : 
**It  does  not   comprise   every  piece   of  evidence   which   is 
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necessary  to  prove  each  fact,  but  every  fact  which  is  nec- 
essary to  be  proved."  In  Hutchinson  v.  Ainsworth,  73 
Cal.  452,  15  Pac.  82,  speaking  of  a  cause  of  action  with 
reference  to  the  statute  of  limitations,  it  is  said  :  **The  facts 
upon  which  the  plaintiff's  right  to  sue  is  based,  and  upon 
which  the  defendant's  duty  has  arisen,  coupled  with  the  facts 
which  constitute  the  latter's  wrong,  make  up  the  cause  ol 
action."  See  Bruil  v.  Association.  72  Wis.  430.  39  N.  W. 
529,  and  Rap.  &  L.  Law  Diet.  180.  Care  should  be  taken 
not  to  confuse  the  term  **cause  of  action"  as  used  abstractly 
and  as  used  in  pleading.  In  a  general  sense,  the  term  means 
**a  claim  which  maybe  enforced."  Bucklin  v.  Ford,  5  Barb. 
393.  **It  is  a  right  which  a  party  has  to  institute  and  carry 
through  an  action."  Myer  v.  Van  Collem,  28  Barb.  230. 
**The  right  to  prosecute  an  action  with  effect."  Douglas  r. 
Forrest,  4  Bing.  704.  Looking  to  these  cases,  it  will  be  seen 
that  the  term  **cause  of  action"  is  used  with  no  purpose  to 
indicate  a  rule  by  which  the  cause  of  action  may  be  distin- 
guished from  another,  but  merely  with  reference  to  the 
existence  of  a  cause  of  action.  We  use  expressions  like 
these:  **A  cause  of  action  for  negligence;"  **a  cause  of 
action  for  malicious  prosecution";  '*a  cause  of  action  for 
desertion."  They  indicate  the  subject  or  subject-matter  of 
the  action,  but  are  meaningless  as  showing  a  particular 
cause  of  action.  In  Rodgers  %\  Association,  17  S.  C.  406, 
are  the  following  query  and  answer:  **What  is  a  cause 
of  action?  We  must  keep  in  view  the  difference  between 
the  subject  of  the  action  and  the  cause  of  the  action. 
The  subject  of  the  action  was  what  was  formerly  under- 
stood as  the  subject-matter  of  the  action.  *  *  * 
The  cause  of  action  is  the  right  claimed  or  wrong  suf- 
fered by  the  plaintiff,  on  the  one  hand,  and  the  duty  or 
delict  of  the  defendant,  on  the  other;  and  these  appear  by 
the  facts  of  each  separate  case.''  We  have  emphasized  the 
closing  words  to  call  especial  attention  to  the  rule  when 
applied  to  a  particular  case.  The  application  of  the  rule  to 
this  case  leaves  no  doubt  what   the  conclusion   should  be. 
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The  original  petition  stated  a  complete  cause^of  action,  and 
the  amendment  stated  another.  The  two  causes  of  action 
are  so  distinct  and  separate  that  either  could  be  established 
without  reference  to  a  fact  of  negligence  alleged  in  the  other. 
Appellant  says  the  cause  of  action  is  **the  injury  wrongfully 
inflicted  by  the  defendant  through  the  negligence  of  the 
defendant."  That  means  a  cause  of  action  based  on  defend- 
ant's negligence,  and,  if  that  is  the  meaning  of  the  term,  for 
the  purposes  of  pleading,  then  no  amendment  would  be 
vulnerable  to  the  objection  that  it  stated  a  separate  cause 
of  action,  so  long  as  the  facts  pleaded  constituted  negligence. 
No  authority  that  we  have  seen  sustains  such  a  rule.  A 
case  in  point,  and  quite  instructive,  is  Railway  Co.  v. 
Wyler,  158  U.  S.  285,  15  Sup.  Ct.  877.  The  action  was 
instituted  in  Missouri  by  Wyler  for  injuries  caused  by  a 
fellow  servant  in  the  state  of  Kansas,  and,  as  the  law  of 
Missouri  did  not  make  the  master  liable  for  the  negli- 
gence of  a  fellow  servant,  the  charge  of  negligence  against 
the  company  was  in  its  employing  and  retaining  an 
incompetent  person  who  caused  the  injury.  This  plea 
was  filed  within  the  statutory  period.  After  the  stat- 
ute had  run,  Wyler  amended  his  petition  by  averring  that 
Kline,  the  fellow  servant,  was  negligent,  and  caused  the 
injury,  so  as  to  bring  the  case  within  the  law  of  Kansas, 
which  is  like  ours,  so  that,  while  the  action  was  still  for 
negligence,  there  was  a  change  of  averment  as  to  the  partic- 
ular facts  constituting  the  negligence.  The  court  held  that 
the  amendment  stated  a  new  cause  of  action,  so  that  another 
rule  of  law  obtained,  and  that  it  was  barred  by  the  statute. 
The  court  speaks  of  it  as  a  '^departure  from  law  to  law,** 
and  then,  as  to  the  facts,  it  says:  "If  the  charge  of  incom- 
petency in  the  first  petition  was  not  per  se  a  charge  of 
negligence  on  the  part  of  the  fellow  servant,  then  the 
averment  of  negligence,  apart  from  incompetence,  was  a 
departure  from  fact  to  fact,  and  therefore  a  new  cause  of 
action.*'  The  case  announces  a  very  conclusive  rule. 
See,  also,    Railway  Co.  v.    Scott,   75    Tex.   84,   12  S.  W. 
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995.  In  thatg  case  Scott  was  injured  on  defendant's 
road,  and  brought  suit,  which  was  settled  by  the  payment  of 
money,  and  an  ag^reement  to  employ  Scott.  Scott  brought 
suit  for  a  breach  of  the  agreement  to  employ  him,  avening 
that  the  employment  was  to  be,  as  to  time,  at  his  option. 
After  the  period  of  the  statute  of  limitations  had  run,  he 
amended  simply  as  to  the  one  fact  of  time  he  was  to  be 
employed,  charging  that  it  was  to  be  during  his  life.  The 
case  holds  that  it  was  a  statement  of  a  new  cause  of  action. 
The  thought  obtains  throughout  the  cases  that,  even  though 
the  amendment  might  otherwise  be  allowable,  it  will  not  be 
permitted  when  the  effect  will  be  to  make  the  state  of  facts 
pleaded  relate  back  so  as  to  avoid  the  statute  of  limitations, 
if  the  new  cause  of  action  would  be  otherwise  barred. 

2.  The  cause  proceeded  to  trial  on  the  issues  joined  as  to 
the  original   petition,  and  at  the  conclusion  of  the  evidence 

the  court  directed  a  verdict  for  defendant.    On 
*nce»-^Mump-    this   brauch  of  the  case  the   only   question  of 

tion  of  Bisks.  "^      ^ 

negligence  is  that  involved  in  the  use  of  the 
kind  of  drawbars  or  bumpers,  and  not  in  the  way  they  were 
used.  A  ground  of  the  motion  to  direct  a  verdict  is  that  the 
plaintiff,  because  of  his  knowledge  of  the  use  of  the  drawbars 
in  question,  and  continuing  in  defendant's  service  with  such 
knowledge,  waived  all  rights  of  complaint  because  of  their 
use.  The  rule  of  this  state,  as  applied  to  facts  upon  which 
the  motion  is  grounded,  has  been  long  recognized,  and  is 
concisely  expressed  by  Mr.  Justice  Day  in  Perigo  v.  Rail- 
way Co.,  52  Iowa,  276,  3  N.  W.  43,  in  the  following  lan- 
guage :  *'It  is  now  the  established  doctrine  of  this  court,  in 
harmony  with  the  current  of  authority  elsewhere,  that  an 
employee  who  knows,  or  by  the  exercise  of  ordinary  diligence 
could  know,  of  any  defects  or  imperfections  in  the  things 
about  which  he  is  employed,  and  continues  in  the  service 
without  objection,  and  without  promise  or  change,  is  pre- 
sumed to  have  assumed  all  the  consequences  resulting  from 
such  defects,  and  to  have  waived  all  right  to  recover  for 
injuries  caused  thereby."     The  same  rule,  in  substance,  has 
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been  often  approved  in  different  cases,  and  among  them  are 
Muldowney  z^.  Railway  Co.,  39  Iowa,  615;  McKee  z;.  Rail- 
way Co.,  83  Iowa,  616,  50  N.  W.  209;  Mayes  v.  Railway 
Co.,  63  Iowa,  562,  14  N.  W.  340,  and  19  N.  W.  680;  Scott 
V.  Coal  Co.,  90  Iowa,  689,  57  N.  W.  619;  Cowles  v.  Rail- 
way Co.,  102  Iowa,  507,  71  N.  W.  580.  The  evidence,  with- 
out substantial  conflict,  brings  the  case  within  the  rule  as 
stated.  The  facts  conclusively  appear  from  plaintiff's  own 
testimony.  It  is  not  important  to  set  out  the  evidence,  or 
enlarge  upon  it.     The  judgment  is  affirmed. 


Hale 

V. 

New  York  &  N.  E.  R.  Co. 

[Supreme  Judicial  Court  of  Massachusetts ^  Oct,  i8^  iSgg,) 

Injury  to  Employee— Negligence — Burden  of  Proof— Instructions.* 
— In  an  action  for  the  death  of  a  locomotive  engineer  caused  by  the 
blowing  out  of  an  arch  pipe  at  its  attachment  to  the  flue,  the  jury 
should  have  been  instructed,  at  defendant's  request,  that  the  evi- 
dence did  not  warrant  them  to  find  the  railroad  guilty  of  negligence 
in  respect  to  the  method  of  attaching  the  lower  end  of  the  flue ;  as 
the  burden  was  upon  plaintiff  to  show  such  negligence,  if  it  ex- 
isted, and  he  failed  to  sustain  it. 

Exceptions  by  defendant  from  Suffolk  county  superior 
court.     Exceptions  sustained, 

Feely  &  Smithy  for  plaintiff. 
F,  A,  Famham,  for  defendant. 

Hammond,  J.  This  was  an  action  of  tort,  in  which  the 
plaintiff  claimed  to  recover  damages  for  personal  injuries 
received  from  the  bursting  of  a  locomotive  boiler,  and  the 
flying  out  from  the  same  of  an  arch  pipe.  The  plaintiff  at 
the  time  of  the  accident  was  the  fireman  of  the  locomotive  of 

•See  notes,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  pp.  543,  735. 
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which  the  boiler  formed  a  part,  and  was  in  the  discharge  of 
his  duty  on  the  engine,  and  in  the  act  of  shoveling  coal  upon 
the  fire,  when  the  explosion  occurred.  The  arch  pipe  was  an 
iron  pipe  in  the  fire  box  of  the  engine,  and  connected  the  top 
of  the  boiler  immediately  over  the  fire  box  with  that  part  of 
the  boiler  which  came  against  the  forward  end  of  the  fire  box. 
The  fire  box  was  about  eight  or  nine  feet  long,  and  about 
four  or  five  feet  in  width  and  in  height.  The  top  of  the  fire 
box  was  known  as  the  "crown  sheet."  and  the  forward  end 
was  known  as  the  **flue  sheet."  The  boiler  comprised  one 
continuous  water  space,  both  in  front  and  above  the  fire  box. 
The  purpose  of  the  arch  pipes,  of  which  there  were  four  side 
by  side,  was  partly  to  give  additional  heating  space  to  the 
water  in  the  boiler,  and  partly  to  furnish  support  for  an  arch 
of  bricks  which  was  built  within  the  fire  box  for  the  purpose 
of  so  directing  the  course  of  the  fire  as  to  distribute  the  flames 
in  all  parts  of  the  fire  box.  The  arch  pipes  were  attached 
near  the  rear  end  of  the  crown  sheet,  and  ran  down  vertically 
one  foot ;  then  bending  and  running  in  a  straight  line  towards 
the  lower  part  of  the  flue  sheet;  then,  at  a  distance  of  nearly 
a  foot  from  the  flue  sheet,  bending  and  running  horizontally 
to  the  flue  sheet,  where  they  were  attached.  The  accident 
consisted  in  the  blowing  out  of  one  arch  pipe  at  its  attach- 
ment to  the  flue  sheet,  thus  permitting  the  escape  of  water 
and  steam  into  the  fire  box,  and  knocking  the  plaintiff  off  the 
locomotive.  After  the  accident  it  was  found  that  the  lower 
end  of  the  arch  pipe  was  resting  upon  the  bottom  of  the  fire 
box,  and  that  the  pipe  was  somewhat  bent.  The  theory  of 
the  plaintiff  was  that  the  connection  between  the  lower  end  of 
the  arch  pipe  and  the  flue  sheet  was  not  properly  made,  either 
because  the  method  adopted  was  not  safe,  or  because  the 
pipe  was  not  strong  or  long  enough,  or  because  in  some  way 
the  work  of  making  the  connection  was  negligently  done. 
The  trial  judge,  in  charging  the  jury,  stated  as  among  the 
claims  made  by  the  plaintiff  the  following:  "In  the  first 
place,  the  plaintiff  calls  your  attention  to  the  fact  that  the 
arch  pipe,  as  put  in,  may  have  been  of  old  material,  upon  the 
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testimony  of  one  of  the  persons  employed  to  put  it  in.  He 
calls  your  attention  to  the  claim  (the  plaintiff's  claim)  that 
the  pipe  was  too  short,  and  calls  your  attention  to  his  claim 
that  the  pipe  was  defective,  in  not  being  fastened  at  the  lower 
end.*'  And  the  plaintiff  still  further  insisted  that  the  acci- 
dent itself,  under  the  circumstances,  was  prima  facie  evi- 
dence of  negligence,  and  that  the  rule,  ^^ Res  ipsa  loquitur,^'' 
was  applicable. 

At  the  close  of  the  evidence  the  defendant  asked  for  several 
rulings,  some  of  which  were  given  and  some  refused.  Many 
of  the  questions  raised  at  the  trial  we  have  no  occasion  to 
consider,  since  we  are  of  opinion  that  there  was  error,  in  one 
respect,  in  the  manner  in  which  the  judge  dealt  with  the 
requests.  The  tenth  request  was  as  follows:  **The  jury 
cannot  find  the  defendant  guilty  of  negligence  in  respect  to 
the  method  of  attaching  the  lower  end  of  the  arch  pipe,  which 
it  had  adopted  and  was  using  during  the  repairs  on  this 
engine  before  the  accident.*'  We  understand  this  request  to 
refer  to  the  general  method  adopted  by  the  company  of 
attaching  the  lower  end  of  the  arch  pipe,  namely,  by  a  slip 
joint,  and  not  to  the  question  whether  in  this  particular  case 
that  method  was  properly  carried  out.  In  other  words,  the 
request  was,  in  substance,  for  a  ruling  that  upon  this  evidence 
the  jury  would  not  be  justified  in  finding  that  the  defendant 
was  guilty  of  negligence  in  respect  to  adopting  the  slip- joint 
method,  and  the  majority  of  the  court  think  the  instruction 
should  have  been  given.  All  the  witnesses  (both  those  called 
by  the  plaintiff  and  those  by  the  defendant)  testified  that  the 
slip- joint  method  was  proper  and  safe.  Mr.  Quaid,  the 
engineer  in  charge  of  the  train,  called  by  the  plaintiff,  testified 
that  for  some  time  before  the  accident  this  method  had  been 
practiced  by  the  company,  but  that  the  practice  had  previously 
been  to  use  a  tight  fastening.  Corbett,  also  called  by  the 
plaintiff,  testified  that  he  had  been  employed  continuously  as 
boiler  maker  at  Norwood  by  the  defendant  for  15  years,  and 
that  he  put  in  this  pipe.  He  described  it  in  detail,  and  on 
cross-examination  stated  that  he  had  never  put  in  any  arch 
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pipes  except  for  the  defendant,  but  that  he  had  put  them  in 
frequently  for  the  defendant ;  that  the  lower  end  of  the  arch 
was  formerly  fastened  with  a  thread  and  nut,  but  that  two  or 
three  years  (he  should  think)  before  the  accident  the  method 
had  been  changed  to  the  slip  joint ;  and  that  the  change  was 
made  because  the  slip  joint  was  thought  to  be  stronger  and 
better.  Kearsley,  called  by  the  defendant,  testified  that  he 
was  the  general  master  mechanic  of  the  defendant  company; 
that  he  had  had  to  do  with  the  construction  and  repair  of 
locomotives  about  33  years;  that  he  came  into  the  defend- 
ant's employ  shortly  before  the  accident;  that  this  slip-joint 
method  was  in  use  on  the  railroad  when  he  came  upon  it,  and 
had  been  continued  by  him  ever  since ;  that  he  preferred  this 
way,  and  he  thought  it  was  the  strongest  way  to  put  the  pipe 
in,  as  it  had  not  a  chance  to  break;  and  (on  cross-examina- 
tion) that  the  method  was  proper.  Richards,  called  by  the 
defendant,  testified  that  he  was  a  machinist  now  in  the  employ 
of  the  Dwight  Machine  Company,  at  Hartford;  that  in  April, 
1893,  he  was  the  general  foreman  of  the  defendant's  repair 
shops,  his  duty  being  to  exercise  general  supervision  over 
the  shops,  to  see  that  the  work  was  properly  done;  that  he 
had  had  about  30  years*  experience  on  various  railroads  and 
elsewhere  with  the  engineering  department  of  railroads;  and 
(on  cross-examination)  that  he  believed  the  arch  pipe  was- 
properly  made  and  properly  put  in.  Other  witnesses  testified 
about  the  pipe,  but  there  was  no  testimony  whatever  as  to 
whether  this  method  was  in  use  elsewhere,  and  what  was  the 
method  adopted  elsewhere,  while  it  did  appear  that  for  two  or 
three  years  before  the  accident  this  method  had  been  adopted 
and  continuously  used  by  the  defendant,  and  it  does  not 
appear  that  there  was  ever  before  any  trouble.  The  advan- 
tages and  disadvantages  of  the  loose  joint  and  the  tight  joint 
were  explained  to  the  jury.  The  burden  was  upon  the  plain- 
tiff to  show  negligence.  On  this  evidence,  we  do  not  think 
the  jury  were  warranted  in  finding  the  defendant  guilty  of 
negligence  in  respect  to  the  method  of  attaching  the  lower 
end  of  the  flue  ;  that  is,  by  the  use  of  a  slip  joint.  Exceptions 
sustained. 
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V, 

CiaESAPEAKE  &  O.  Ry.  Co.  et  aL 

(Court  of  Appeals  of  Kentucky,  Oct.  ji,  iSgg.) 

Joint  Useof  Road— Injury  to  Employee— Joint  Liability— Construc- 
tion of  Contract. —  A  contract,  by  which  the  Lr.  Company  practically 
sold  to  the  other  companies  a  joint  interest  in  its  roadway  for  the 
term  of  100  years,  provided,  in  substance,  that  everything  connected 
with  the  line,  should  be  held,  owned,  and  managed  in  common,  ex- 
cept the  trains  and  property  of  either  party  used  in  running-  and 
operating  the  road,  and  that  employees  engaged  in  the  joint  service 
of  the  contracting  parties  were,  in  respect  of  the  liability  of  such 
parties  to  each  other  or  to  third  persons,  growing  out  of  the  fault  or 
neglect  of  such  employees,  to  be  deemed  the  sole  servants  of  the 
party  to  or  upon  or  in  connection  with  whose  **train  or  property" 
any  loss  or  damage  may  have  occurred,  but  it  also  provided  that  the 
cost  of  maintenance  of  the  roal  should  bs  paid  on  a  wheelage  basis 
by  all  parties  to  the  contract.  An  employee  of  the  L.  Company, 
while  engaged  in  repairing  the  roadbed,  was  killed  by  falling  or 
being  thrown  from  a  hand  car  owned  by  the  L.  Company,  but  at  the 
time  being  used  in  repairing  the  roadbed.  Held,  that  such  employee 
was,  at  the  time  of  the  accident,  in  the  common  service  of  the  par- 
ties to  the  contract. 

Damages  as  Cost  of  Maintenance. — Ivosses  f rom  injuries  to  em- 
ployees engaged  in  the  work  of  maintenance  are  a  part  of  the  cost 
of  maintenance. 

Appeal  by  plaintiff  from  Jefferson  county  common  pleas 
division  circuit  court.     Reversed, 

Helm^  Bruce  &  Helm,  for  appellant. 
Humphrey  &  Davie ^  for  appellees. 

Hazelrigg,  C.  J.  In  March,  1895,  the  Cheaspeake  & 
Ohio  Railway  Company  and  the  Elizabethtown,  Lexington 
&   Big  Sandy    Railroad    Company,    desiring,  as  recited  in 
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the  preamble  to  the  contract  to  be  considered  presently,  "to 
Case  stated         ^^^'  ^^  common  With   the  first  party   [Louis- 
ville &    Nashville    Railroad    Company],    that 
part  of   the    railway*'    of    the    first    party  that    would    be 
situated  between  Louisvlle,  Ky.,  and  Lexington,  Ky.,   after 
construction     of     what     is    known     as     the    ** Shelby ville 
Cut-Off,"  entered   into  a  contract   by    which,  for  a  certain 
cash  consideration  per  month,  and  other  mutual  covenants, 
the  second  parties  obtained  the  right  to  such  joint  use  for  a 
term  of  100  years,  beginning  on  January  1,  1896.     In  this 
contract  there  are  sundry  provisions  defining  the  liabilities  of 
the  contracting  parties  as  between  themselves   and  to   third 
parties,  the  question  now  before  us  being  one  respecting  pay- 
ment of  a  claim  for  damages  to  a  third  party  under  the  follow- 
ing circumstances :     It  appears  that  in  October,  1896,   Hugh 
Stucker,  an  employee  of  the  Louisville  &  Nashville,  and  a 
member  of  a  crew  of  workmen  engaged  in  maintaining  and 
repairing  and  working  on  a  portion  of  the  roadbed  and  track 
in  the  joint  use  of  the  two  railroads,  was  killed  by  falling  or 
being  thrown   from    a  hand  car  owned  by  the  Louisville  & 
Nashville,  but  at  the  time  being  used   in  the  work  of  main- 
taining and  repairing  the  roadbed.     After  suit  for  damages 
had  been  brought  against  the   Louisville   &  Nashville  by 
Stucker*s  administratrix,  and  certain  proof  taken,  the  claim 
for  damages   was    adjusted  upon  the  advice  of  counsel,  and 
the  sum   of  $3,000   paid  by  the  Louisville  &  Nashville  to 
Stucker's     administratrix.       Thereupon     this     action    was 
brought  by  the  appellant  (Louisville  &  Nashville)  against 
the   appellee  (Chesapeake  &  Ohio)  for  a  proportionate  share 
of  this  loss,  it  being  its  contention  that  it  was  a  loss  charge- 
able, under  the  contract,  to  the  cost  of  maintenance  of  the 
road,  and  which  was  payable  on  a  wheelage  basis  by  both 
roads.     The  trial  court  held  otherwise;  hence  this  appeal. 

The  first  section  of  the  contract  provides  for  the  use  in 
common  of  the  road  from  Louisville  to  Lexington,  and  for 
the  construction  of  what  was  known  as  the  ** Shelby ville  Cut- 
Off.**     The  second   provides   that   the   maintenance   of  the 
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railway  thus  used  jointly,  and  all  improvements  or  additions 
which  mi^ht  be  added  under  the  terms  of  the  contract, 
should  be  conducted  under  the  charge  and  supervision  of  the 
first  party,  and  the  same  should  be  kept  and  maintained  in  a 
good  and  safe  condition.  The  third,  that  the  engines  and 
cars  of  the  second  parties  should  be  managed  by  the 
employees  of  the  second  parties,  subject,  however,  to  the 
reasonable  rules  and  directions  of  the  officers  of  the  operating 
department  of  the  first  party.  The  tables  were  to  be  arranged 
by  the  joint  action  of  the  superintendents  or  other  officers  of 
all  parties.  The  fourth  section  is  as  follows:  ''Agents, 
telegraph  operators,  train  dispatchers,  section  foremen, 
laborers,  watchmen,  switchmen,  or  any  other  persons 
employed  in  the  maintenance  or  care  of,  or  operation  of,  the 
property  jointly  used  (not  including  station  agents,  except 
when  acting  as  regular  telegraph  operators,  nor  employees 
of  the  traffic  department),  shall,  in  respect  of  the  liability  of 
the  parties  using  said  line,  to  each  other  or  to  third  persons, 
growing  out  of  the  fault  or  neglect  of  such  servants  or 
employees,  be  deemed  and  held  to  be  the  sole  servants  of  the 
party  to  or  upon  or  in  connection  with  whose  train  or  prop- 
erty any  loss  or  damage  may  have  occurred.*'  Then  follows, 
as  part  of  this  section,  a  clause  authorizing  the  second  parties 
to  demand  the  removal  from  service  of  any  of  the  persons 
employed  in  the  care  or  operation  of  the  property  jointly 
used;  and,  further,  that,  should  damage  to  person  or  prop- 
erty result  from  the  negligence  of  the  second  parties,  the 
latter  would  save  the  first  party  harmless,  and,  if  such  dam- 
age result  from  the  negligence  of  the  first  party,  the  latter 
would  hold  the  second  parties  harmless  against  such  damage; 
and,  should  damages  result  from  their  joint  negligence,  it  was 
to  be  equally  borne.  In  case  of  disagreement  as  to  whose 
train  or  property  was  at  fault,  or  as  to  the  amount  of  dam- 
ages, then  the  questions  were  to  go  to  arbitrators.  The  fifth 
section  provides,  in  effect,  that  all  local  business  shall  belong 
to  the  first  party,  but  if,  at  given  points,  it  is  transacted  by 
the  second  parties,  they  are  to  pay  75  per  cent,  thereof  to  the 
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first  party.    The  sixth  recites  that  the  second  parties  accept 
the  grant  of  the  right  to  jointly  use  the  road  in  question  for  the 
term  agreed  on,  and  covenants  to  pay  for  such  joint  use  a 
rental  of  $5,000  per  month.     In  this  section  it  is  provided  that, 
should  additional  tracks,  bridges,  structures,  or  improvements 
be  added  in  the  future  to  meet  the  joint  needs  of  the  parties, 
the  second  parties  should  pay  to  the  first   party  one-half  of 
the  interest,  at  6  per  cent,    per  annum,  on  the  value  of  such 
additional  tracks,  etc. ,  if  they  desired  to  use  them ;  otherwise, 
they  need  not  so  pay.     But  there  was  to  be  no  extraordinary 
outlay   in   the   replacement  of  existing  tracks,  bridges,  or 
structures,   etc.,   unless   by  consent   of  the   second  parties. 
The  second  parties  were  also  given  the  right  to  demand  an 
increase  of  facilities,  if  necessary  to  the  prompt  dispatch  of 
business.     The    seventh    section    reads    as    follows:     **In 
addition  to  the  fixed  rentals   or   interest  moneys  and  other 
payments   to   be   paid   as   hereinafter   provided,  the  second 
parties   agree  to  pay  such   proportion   of   the  cost  of  main- 
tenance, repairs,  renewals,  and  improvements  of  that  part  of 
the  road  jointly  used,  and  such  proportion  of  the  wages  of 
telegraph  operators   and  other  employees  and  officers  in  the 
joint  service  of  the  two  parties,  under  this  contract,  as  the 
number  of  engines  and  car  miles  of  the  parties  of  the  second 
part  run   over  said    railway  bears   to  the  total  number  of 
engines  and  car  miles  run  over  said  railway;  it  being  under- 
stood and  agreed  that  no  charge  shall  be  made  for  services 
of  general   and  accounting  officers  of  the  first  partj',  except 
for  such  as  are  actually  employed  in  conducting  the  business 
of  this  particular  part   of   the  lines  of  the  party  of  the  first 
part.**     In   his  section   it   is  further   provided  that  second 
parties  were  to  pay   a  like  proportionate  share  of  all  taxes 
and  public  rates  assessed  on   the  railway  jointly  used,  and 
these  costs  and   expenses  of  maintenance,  etc.,  were  to  be 
paid  each  month.  The  eighth  section  make  certain  provisions 
with  respect  to  what  may  be  done  in  default  of  prompt  pay- 
ment of  the  sums  named  by  second  parties  and  other  matters 
not   involved   here.     The   provisions    of   the   ninth,   tenth, 
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eleventh,  and  twelfth  sections  are  in  no  way  pertinent  here, 
and  the  thirteenth  and  last  section  merely  provides  that  the 
contract  shall  take  effect  on  the  1st  day  of  January,  1896, 
and  continue  in  effect  for  100  years  from  that  date. 

For  all  practical  purposes,  this  contract  may  be  regarded 
as  one  by  which  the  Louisville  &  Nashville  Company  sold 
to  the  second  parties  a  joint  interest  in  its  roadway  from 
Lexingfton  to  Louisville,  by  the  Shelby ville  route;  the  latter 
paying,  in  lieu  of  a  purchase  price,  a  rental  equal  to  one- 
half  of  the  interest  at  6  per  cent,  per  annum  on  the  value  of 
the  entirie  track,  bridges,  structures,  etc.  This  is,  indeed, 
the  precise  plan  adopted  to  fix  the  rental  of  such  additional 
tracks,  bridges,  structures,  or  improvements  as  might  be 
necessary  for  the  joint  use  of  the  contracting  parties.  But, 
whether  we  look  at  the  transaction  in  this  way  or  not,  the 
second  parties  did  become  the  joint  owners  of  the  use  of  the 
road  for  the  term  of  100  years;  and,  assuming  an  equal  use, 
they  agreed  to  pay  monthly  one-half  of  all  the  cost  and 
expenses  of  maintenance,  repairs,  renewals,  and  improve- 
ments of  the  road  in  common  use,  and  one -half  the  wages  of 
the  **telegraph  operators,  and  other  employees  and  officers, 
in  the  joint  service  of  the  two  parties  under  this  contract.'* 
While,  therefore,  the  first  party  employed  primarily  the 
officers,  operators,  and  other  employees  in  this  joint  service, 
yet  their  agents  were  the  joint  agents  and  employees  of  the 
contracting  parties,  and  were  engaged  in  their  joint  service, 
in  the  maintenance,  care  of,  and  operation  of  their  common 
property  and  business.  And  so,  while  the  first  party  must 
maintain  the  road  in  a  safe  condition,  the  cost  of  such  main- 
tenance, repairs,  etc.,  was  chargeable  to  joint  account.  The 
only  property  not  sold  or  let  to  the  joint  use  and  occupancy 
of  the  second  parties  under  the  scheme  of  this  contract  was 
that  at  the  terminals  of -the  line  and  the  trains  and  cars  in 
the  exclusive  use  of  the  first  party  in  the  operation  of  its 
trains;  and  the  only  agents  and  servants  exclusively  the 
agents  and  servants  of  either  party  to  the  contract  were 
those  engaged  in  the  operation  of  the  trains  and  cars  belong- 
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ing  distinctly  to  the  one  or  the  other  party.  Practically 
everything  connected  with  the  linp,  from  one  end  of  it  to  the 
other,  was  regarded  as  held,  owned,  and  managed  incommdn, 
except  the  trains  and  property  of  either  party  used  in  run- 
ning and  operating  the  road. 

This  being  the  situation,  it  became  important  to  fix,  by 
some  easily  applied  test,  whose  sole  agent  or  servant  was 
an  agent  or  servant  in  the  common  service  to  be  considered 
when  his  negligence  caused  loss  or  damage.  So  it  was  pro- 
vided that  agents  and  employees  engaged  in  the  joint  service 
of  the  contracting  parties  were,  in  respect  of  the  liability  of  the 
parties  using  the  line  to  each  other  or  to  third  persons,  grow- 
ing out  of  the  fault  or  neglect  of  such  servants  or  employees, 
to  be  deemed  and  held  to  be  the  sole  servants  of  the  party  to 
or  upon  or  in  connection  with  whose  train  or  property  any 
loss  or  damage  may  have  occurred.  The  words  ** train  or 
property"  are  the  vital  words  of  this  section,  and  we  are  con- 
vinced they  refer  to  trains  and  property  belonging  exclusively 
to,  and  in  the  exclusive  use  of,  the  one  or  the  other  party, 
while  *'using  the  line";  that  is,  while  operating  the  line. 
We  do  not  think  the  question  of  whose  sole  servant  any 
employee  engaged  in  the  common  service  should  be  was  to  be, 
and  could  be,  settled  by  reference  to  any  train  or  service,  and 
practically  under  the  joint  control  and  ownership  of  both 
contracting  parties.  The  first  party  ran  and  operated  its  own 
trains  and  locomotives,  and  by  its  own  employees ;  and  when 
a  joint  employee  along  the  line  was  negligent,  and  a  loss 
occurred  thereby,  in  connection  with  such  train  or  locomotive, 
the  joint  employee  was  to  be  regarded  as  the  sole  servant  of 
the  first  party.  So,  if  the  negligent  joint  employee  caused  a 
loss  in  connection  with  the  train  or  property  of  the  second 
party,  then  the  employee  was  to  be  regarded  as  the  sole  ser- 
vant of  the  second  party.  The  words  **train  or  property" 
were  used  alike  with  reference  to  the  first  and  to  the  second 
party,  as  fixing  when  the  one  and  when  the  other  would  be 
liable.  The  clause  contemplates  that  at  one  time  the  first 
party,  and  at  another  time  the  second  party,  might  be  liable; 
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and  in  either  case  it  was  because  the  train  or  property"  of 
the  one  or  the  other  was  the  ** train  or  property'*  in  connec- 
tion with  which  the  loss  occurred.  The  words  are  alike, 
and  equally  applicable  to  both  parties.  The  only  exclusive 
property,  however,  the  second  party  had,  were  the  trains  and 
locomotives  it  used  on  the  road.  The  only  application, 
therefore,  to  be  made  of  the  words,  in  fixing  the  liability  of 
the  second  party,  is  to  apply  them  to  its  trains  and  locomo- 
tives, or,  at  any  rate,  to  its  property  used  in  operating  its 
trains.  We  must  make  the  same  use  of  the  words  when  we 
apply  them  to  the  first  party.  They  refer,  therefore,  to  the 
trains,  locomotives,  and  property  belonging  exclusively  to 
the  first  party,  and  used  in  operating  its  trains,  and  they  do 
not  refer  to  any  property  in  the  joint  use  of  both  parties,  or 
any  property  not  used  in  the  operation  of  trains  and  locomo- 
tives. 

When  all  cost  of  maintenance,  which  we  shall  see  covers 
losses  from  injuries  to  workmen  engaged  in  repairing  the 
road,  is  chargeable  to  joint  account  under  the  contract,  we 
can  perceive  no  reason  why  a  particular  item  of  such  cost 
should  be  singled  out  and  charged  to  the  first  party  alone. 
The  language  of  the  contract  does  not  demand  it,  and  the 
scheme  provided  repels  such  a  construction.  There  is  a  mutu- 
ality in  advantages  and  liabilities  observed  in  the  contract 
between  these  joint  owners,  and  the  construction  we  have 
adopted  is  in  accord  with  this  scheme  of  the  contracting  par- 
ties. If  a  crew  in  charge  of  a  hand  car,  while  engaged  in 
repairing  the  road,  and  therefore  in  the  joint  service  of  both 
parties,  negligently  cause  damages  and  loss  in  connection 
with  a  train  of  the  first  party,  the  loss  is  that  of  the  first 
party;  but,  if  in  connection  with  a  train  of  the  second  party, 
the  loss  is  that  of  the  second  party.  But  if  the  crew,  the 
joint  servants  of  both,  while  engaged  in  the  maintenance  and 
repair,  derail  the  hand  car,  and  cause  loss  or  damage  to  per- 
son or  property,  the  loss  is  chargeable  to  the  cost  of  mainte- 
nance. The  law  is  well  settled  that  losses  from  injuries  to 
16  (N  s)  A  &  EJ  R  Cas— 35 
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employees  engaged  in  the  work  of  maintenance  are  a  part  of 
the  cost  of  maintenance,  and  this  is  not  seriously  questioned. 
2  Elliott,  R.  R.  p.  818;  Smith  v.  Railroad  Co.,  124  Mass. 
154;  Cowdrey  z/.  Railroad  Co.,  93  U.  S.  352.  The  loss  in 
this  case  is  adjustable  on  the  basis  fixed  in  section  7  of  the 
contract.  The  judgment  is  reversed  for  proceedings  consist- 
ent herewith. 


Benson 

V. 

Chicago,  St.  P.,  M.  &  O.  Ry.  Co. 

(Supreme  Court  of  Minnesota  ^  Dec.  ii^  iSgg.) 

Employee  Injured  While  Riding  to  Dinner  on  Hand  Car— Whether 
Railroad  Liable.* — Defendant  was  eng^aged  in  repairing^  its  track  at 
a  point  in  the  state  of  Wisconsin,  and  employed  a  large  number  of 
men  in  and  about  such  work,  including  plaintiff.  Boarding  cart 
were  kept  and  maintained  at  or  near  the  work,  at  which  such  em- 
ployees were  boarded  and  lodged.  As  the  work  progressed,  the  men 
became  further  removed  from  the  boarding  cars  ;  and  at  their  re- 
quest, and  for  their  convenience,  defendant  furnished  them  haod 
cars  on  which  to  transport  themselves  to  and  from  their  work. 
Defendant  did  not  manage  the  boarding  cars,  nor  operate  or  have 
control  of  the  hand  cars.  Such  hand  cars  were  operated  exclusively 
by  the  men,  and  they  had  full  charge  and  control  thereof.  A  colli- 
sion occurred  between  two  of  such  hand  cars  while  the  men  were 
transporting  themselves  thereon  to  the  boarding  cars  for  their  din- 
ner, and  plaintiff  was  injured.  The  collision  was  caused  by  the 
negligence  of  the  employees  in  charge  of  one  of  such  cars,  and  plain- 
tiff was  free  from  fault.  Held^  that  the  employees  were  not,  within 
the  purpose  and  meaning  of  chapter  220,  I^aws  Wis.  1893,  at  the 
time  of  such  collision  and  injury,  engaged  in  the  discharge  of  their 
duties  under  their  employment,  and  defendant  is  not  liable. 

(Syllabus  by  the  Court.) 

Appeai.  by  plaintiff  from  Hennepin  county  district  court. 
Affirmed. 

*See  note  at  end  of  case. 
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Ludvig  Ar dander  and  Ar dander  &  Ar dander ^  for  appel- 
lant. 

Thos,  Wilson  and  L,  K,  Luse^  for  respondent. 

Brown,  J.  Appeal  from  an  order  directing  judgment  for 
defendant  notwithstanding  the  verdict  of  the  jury.  The 
action  is  one  to  recover  damages  for  injuries  to  the  person  of 
plaintiff,  caused,  as  he  alleges,  by  the  negligence  of 
the  defendant.  There  is  no  dispute  or  controversy  as  to  the 
important  or  main  facts.  The  complaint  alleges ,  and  the  evi  - 
dence  shows  (omitting  all  matters  not  material  to  the 
questions  presented):  That  in  the  summer  of  1897  the 
defendant  was  engaged  in  repairing  and  resurfacing  its 
track  between  the  stations  of  Altoona  and  Elroy,  in  the 
state  of  Wisconsin,  in  and  about  which  it  employed  a 
large  number  of  laborers,  including  this  plaintiff.  That,  to 
more  conveniently  carry  on  the  work,  it  kept  and  maintained 
on  a  side  track,  near  where  the  repairs  were  being  made,  a 
number  of  cars  in  which  to  board  and  lodge  the  men.  The 
defendant  did  not  undertake  to  board  or  lodge  the  men,  but 
furnished  such  cars  for  that  purpose.  As  the  work  pro- 
gressed, the  men  became  further  removed  from  the  boarding 
cars,  and  for  their  convenience  the  defendant  furnished  and 
permitted  them  to  use  hand  cars  on  which  to  transport  them- 
selves to  and  from  this  work.  The  defendant  did  not  attempt 
to  operate  the  hand  cars,  nor  did  it  put  any  one  in  charge  there- 
of. They  were  furnished  for  the  use  of  the  men,  every  one 
of  whom  had  as  much  control  and  was  as  much  in  charge 
thereof  as  his  fellow  laborer.  On  the  day  in  question  the 
plaintiff  was  upon  one  of  such  cars,  returning  from  his  work 
to  the  boarding  cars  for  dinner,  when  an  approaching  car 
overtook  and  collided  with  the  car  on  which  he  was  so  riding, 
thereby  throwing  him  from  the  same  and  inflicting  the  injury 
complained  of.  The  action  is  based  on  a  Wisconsin  statute 
which  provides  that  any  railroad  company  operating  a  line 
of  railroad  wholly  or  in  part  in  that  state  shall  be  liable  for 
damages  sustained  within  the  state  by  an  employee  of  such 
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company  who  is  free  from  contributory  negligence.  Chapter 
220,  Laws  Wis.  1893.  In  order  to  warrant  a  recovery  under  the 
law,  it  must  be  shown,  among  other  things,  that  the  employee 
was  not  guilty  of  contributory  negligence,  that  he  was 
injured  while  engaged  in  the  performance  of  his  duties,  and 
that  the  injury  was  caused  by  the  negligence  of  another 
employee  **while  engaged  in  the  discharge  of,  or  for  failure  to 
discharge  his  duties  as  such."  At  the  conclusion  of  the  trial 
in  the  court  below,  both  parties  requested  the  court  for  a 
directed  verdict.  The  court  refused  both  requests,  submitted 
the  case  to  the  jury,  and  a  verdict  was  rendered  for  plaintiff. 
Thereafter,  on  defendant's  motion,  the  court  ordered  judg- 
ment for  defendant  notwithstanding  the  verdict.  The  appeal 
is  from  that  order. 

The  only   question  presented  for  decision  is  whether  the 
employees  in  charge  of  this  particular  piece  of  work  were,  at 
the  time  plaintiff  received   his  injury,  engaged  in  the  **dis- 
charge   of   their  duties   as   such,'*    or  in  the   line    of  their 
employment.      If  they  were,  the  order  appealed  from  should 
be  reversed.     If  they  were  not  then  engaged  in  the  discharge 
of  their  duties  as   such  employees,  the  order  appealed  from 
should  be  affirmed .     The  work  for  which  they  were  employed, 
and  in  which  they  were  engaged,   was  that  of  repairing  and 
resurfacing  defendant's  track.      At  the  time  of  the  accident 
resulting  in  plaintiff's  injury,  they  had  ceased  this  work,  and 
were  on  the  way  to  the  boarding  cars  for  their  dinner.    So 
far  as  the  evidence  discloses,  the  defendant  was  not  boarding 
the  men.     Plaintiff  does  not  claim  that  it  was.     Nor  bad  the 
company  in  any  manner  agreed  or  undertaken  to  transport  or 
carry  them  to  or  from  their  work,  on  hand  cars  or  otherwise; 
nor  was  it  shown  that  it  was  defendant's  custom  to  do  so.  The 
hand  cars  were  furnished  the  men  at  their  own  request,  for 
their  own  convenience,  and  the  operation  thereof  was  in  no 
way  under  the  charge  or  control  of    the  defendant.    The 
men  themselves  had  full  charge  and  control  of  such  cars, 
and  used  them  as  they  saw  fit,  not   in  the  performance  of 
any   duty   to  defendant,   nor  in   furtherance  of  defendant's 
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work,  but  for  their  own  comfort  in  going  to  and  returning 
from  their  work.  The  cars  were  not  defective,  nor  was  the 
roadbed  out  of  order.  In  the  view  we  take  of  the  case,  it  is  not 
important  that  the  men  were  transporting  themselves  from 
the  point  where  the  work  was  being  done  to  the  boarding 
cars,  on  hand  cars  furnished  them  by  defendant.  Their 
relation  to  the  defendant,  with  respect  to  the  question  whether 
they  were  at  the  time  in  the  discharge  of  their  duties,  is  pre- 
cisely the  same  as  it  would  have  been  had  they  been  going  of 
the  boarding  cars  in  lumber  wagons  furnished  by  defendant 
under  like  circumstances,  or  had  been  going  afoot.  They 
would  be  as  much  in  the  discharge  of  their  duties  to  defend- 
ant in  the  one  case  as  in  the  other.  If  the  statute  in  ques  - 
tion  can  be  construed  to  apply  to  a  case  of  this  kind,  we  are 
at  a  loss  to  know  when  the  relation  of  master  and  servant 
ceases,  so  that  the  negligence  of  one  servant  towards  a  fellow 
servant  will  not  render  the  master  liable,  or  when  or  under 
what  circumstances  or  conditions  it  may  be  said  that  the 
servant  is  not  engaged  in  the  duties  of  his  employment.  We 
hold  that  the  facts  of  this  case  do  not  bring  it  within  the 
statute  of  Wisconsin  above  cited,  and  that  during  the  jour- 
ney to  the  boarding  cars  the  employees  were  not,  within  its 
purpose  and  meaning,  engaged  in  the  discharge  of  their 
duties  as  such.  They  had  ceased  work,  were  not  at  the  time 
subject  to  the  orders  or  under  the  control  of  defendant,  and, 
as  between  themselves,  at  least,  did  not  sustain  the  relation 
of  servants  of  defendant  engaged  in  the  discharge  of  their 
duties.  Whatever  may  be  said  of  the  rights  of  employees, 
similarly  situated,  with  respect  to  the  liability  of  the  com- 
pany for  injuries  negligently  caused  them  by  other  employees 
who  are  at  the  time  engaged  in  the  actual  work  of  their 
employment,  it  is  clear  that,  as  between  themselves,  and  as 
to  injuries  caused  by  one  to  the  other,  they  do  not  stand  in 
the  relation  of  employees  engaged  in  the  discharge  of  their 
duties. 

The  learned  counsel  for  appellant  cities  no  case  in  point. 
In  Rosenbaum  v.  Railroad  Co.,  38  Minn.  173,  34  Am.  &  Eng. 
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R.  Cas.  274,  36  N.  W.  447,  the  plaintiff  was  a  laborer  riding 
on  a  construction  train  operated  by,  and  under  the  control 
and  management  of,  the  company,  and  used  expressly  for  the 
purpose  of  carrying  laborers  to  and  from  their  work,  and 
was  injured  by  reason  of  a  defective  track.  The  hand  cars  used 
by  plaintiff  and  his  fellow  workmen  were  not  operated  or 
controlled  by  defendant,  nor  was  its  road  defective.  In 
Ewald  V.  Railway  Co.,  70  Wis.  421,  33  Am.  &  Eng.  R.  Cas. 
326,  36  N.  W.  12,  591,  the  plaintiff,  who  was  employed  in 
defendant's  roundhouse  as  a  wiper,  was  injured  while  in 
defendant's  yard,  on  his  way  to  work,  by  the  negligence  of 
switchmen  in  the  actual  and  active  discharge  of  their  duties, 
and  not,  as  in  this  case,  by  the  negligence  of  an  employee,  who 
had  ceased  the  actual  discharge  of  his  duties,  and  was  going 
from  his  work  to  his  boarding  house.  The  other  cases  cited 
are  similar.  In  all  of  them  there  was  shown  either  a  positive 
act  of  negligence  on  the  part  of  defendant,  or  an  act  of  negli- 
gence on  the  part  of  employees  while  in  the  actual  discharge 
of  their  duties  and  work.  No  case  is  cited  where  the  injury 
was  caused  by  the  negligent  act  of  an  employee  committed 
after  he  had  ceased  the  actual  discharge  of  his  duties,  and 
was  on  his  way  to  his  home  in  company  with  the  employee 
who  was  injured.     Order  affirmed. 


NOTE.    . 

Employees— Who  Are. — The  foreman  of  a  bridge  gang  is  deemed 
to  be  '*on  duty/*  although  at  the  time  of  the  accident  he  was  asleep 
in  a  car  provided  by  the  railroad  company  for  that  purpose,  which 
was  placed  upon  a  side  track,  if  he  was  liable  to  be  called  upon,  at 
any  moment,  to  go  out  with  his  gang  on  duty  upon  the  road.  St. 
Lrouis,  A.  &  T.  R.  Co.  v.  Welch,  38  Am.  &  Eng.  R.  Cas.  81,  72  Tex. 
298,  2  ly.  R.  A.  839,  10  S.  W.  Rep.  529. 

A  carpenter  engaged  in  a  bridge  gang  working  only  in  stated 
hours  and  having  his  meals  and  sleeping  in  cars  provided  for  em- 
ployees, must  be  considered  as  an  employee  during  the  hours  when 
not  at  labor  and  in  the  car  provided  for  him  for  sleeping,  etc.  Inter- 
national &  G.  N.  R.  Co.  r.  Ryan,  82  Tex.  565,  18  S.  W.  Rep.  219. 
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Pool 

V. 

Southern  Pac.  Co. 

{Supreme  Court  of  Utah,  July  s^  /^99») 

Negligence  —  Question  of  Law.  —  Although,  as  a  general  rule, 
questions  of  negligence  are  for  the  jury,  still,  when  the  facts  are 
undisputed,  negligence  becomes  a  question  of  law  for  the  court. 

Injury  to  Car  Repairer — Danger  Flag — Duty  of  Master. — Under 
the  rule  that  the  contract  of  employment  imposes  upon  the 
master  the  implied  obligation  not  to  expose  the  servant  to 
dangers  which  the  master,  by  the  exercise  of  reasonable 
care,  skill,  and  prudence,  could  avert,  evidence  which  shows 
that  deceased,  a  car  repairer,  was  directed  to  repair  a  car  standing 
on  a  track  other  than  a  repair  track,  that  he  went  under  the  car  for 
the  purpose  of  making  repairs  as  directed,  that  no  danger  flag  was 
placed  on  the  car  being  repaired,  and  that  while  the  deceased  was  so 
employed  an  engine  and  caboose,  under  the  direction  of  K.,  the 
foreman  of  the  switchmen  in  the  train  department,  who  had  actual 
knowledge  of  deceased^s  position  under  the  car,  were  backed  against 
the  car,  resulting  in  the  injury  and  death  of  the  deceased,  clearly 
shows  that  defendant  did  not  properly  discharge  the  duties  which  he 
owed  to  the  deceased  under  the  contract  of  employment,  and  was 
guilty  of  gross  negligence. 

Appliances  —  Safe  Place  to  Work.*  —  Among  the  implied  duties 
imposed  by  the  contract  of  employment  upon  the  master  are  that  he 
shall  provide  reasonable  and  suitable  means  and  appliances  to  enable 
the  servant  to  do  his  work  as  safely  as  the  hazard  incident  to  the 
employment  will  permit,  and  that  he  will  provide  a  suitable  and 
reasonably  safe  place  for  doing  the  work  to  be  performed  by  the 
servant. 

Duties— Master  Cannot  Delegate. — The  master  cannot  escape  lia- 
bility for  injuries  inflicted  upon  his  servant  for  a  negligent  discharge 
of  these  duties  by  intrusting  their  performance  to  another.  These 
duties  are  personal  duties  of  the  master,  which  can  in  no  way  be 
delegated  so  as  to  relieve  him  from  responsibility.  A  failure  to  per- 
form these  duties,  or  any  negligence  in  their  performance,  is  the 
negligence  of  the  master,  for  which  he  is  liable.  Such  negligence 
is  not  a  hazard  necessarily  attendant  upon  the  occupation   of  the 

*See  notes  at  end  of  case. 
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servant,  nor  is  it  one  which  he,  in  leg'al  contemplation,  is  presumed 
to  risk  in  the  service  of  the  master. 

Rules.* — When  the  nature  of  the  business  is  such  as  to  require  it, 
the  law  imposes  upon  the  master  the  duty  of  making'  and  promulgat- 
ing suitable  rules  to  promote  the  safety  of  his  employees. 

Same — Cars  Being  Repaired — Danger  Flags. — Where  the  nature 
of  the  employment  of  car  repairer  is  so  hazardous  as  the  evidence 
herein  disclosed,  the  duty  is  imposed  upon  the  master  of  making 
and  promulgating  a  rule  requiring  the  placing*  of  danger  flags  upon 
cars  when  repairers  are  under  them,  and  forbidding  any  coupling  to 
be  done  by  a  locomotive  while  they  are  so  engaged. 

Fellow  Servants.* — A  laborer  in  the  car  shops  of  a  railroad  corpora- 
tion and  the  foreman  of  the  switchmen  in  the  train  department  are 
not  fellow-servants. 

Injury  Caused  by  Act  of  Fellow  Servant— Concurring  Negligence 
of  Master — Liability.* — Even  if  the  injury  complained  of  was  directly 
caused  by  the  act  of  a  fellow  servant,  if  the  chances  of  its  occurrence 
would  have  been  g"reatly  less  if  the  defendant  had  faithfully  per- 
formed the  duties  it  owed  deceased,  and  its  negligence  in  this  regard 
contributed  to  the  injury,  the  defendant  is  liable. 

Contributory  Negligence— Safe  Place  to  Work— Presumptions.— 
It  is  only  when  the  negligence  of  the  plaintiff  clearly  appears  from 
the  evidence  that  a  trial  court  is  justified  in  withdrawing*  the  ques- 
tion of  contributory  negligence  from  the  jury  ;  and,  where  the  place 
where  the  deceased  was  ordered  to  work  was  not  necessarily  or 
inherently  dangerous,  he  had  a  right  to  presume  that  he  would  not 
be  exposed  to  unnecessary  danger,  and  that  defendant  had  used 
proper  care  to  render  the  place  where  he  was  to  work  reasonably 
safe,  and  the  fact  that  he,  in  obedience  to  the  order  of  the  foreman 
in  charge  of  repairers,  went  to  work  under  the  car,  beneath  which 
he  was  fatally  injured,  does  not  establish  contributory  negligence. 

Exceptions  to  Instructions — When  Immaterial. — Where,  under  the 
evidence,  and  the  legal  deductions  therefrom,  the  trial  court  would 
have  been  justified  in  instructing  the  jury  to  find  for  the  plaintiflP, 
and  in  their  deliberations  to  consider  and  pass  upon  the  question  of 
damages  only,  and  the  verdict  on  the  merits  is  such  as  the  trial 
court  might  have  properly  directed,  exceptions  to  instructions  given 
on  the  question  of  negligence,  fellow  servants,  and  the  burden  of 
proof  are  immaterial. 

Same. — An  exception  to  an  instruction  of  a  trial  court  which  does 
not  specify  the  ground  of  the  objection  is  a  general  exception,  and 
will  not  be  considered  on  appeal. 

(Syllabus  by  the  Court.) 

*See  notes  at  er.d  of  case. 
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Appeal  by  defendant  from  Weber  county  district  court. 
Affirmed. 

Marshall^  Royle  &  Hempstead^  for  appellant. 
David  Evans y  L,  R,  Roger s^^n^  W,  R.  [^^//^,  for  respond- 
ent. 

Baskin,  J.  This  is  an  action  in  which  the  plaintiff  seeks, 
as  administratrix  of  Joseph  S.  Pool,  deceased,  to  recover 
damages  for  the  death  of  the  said  deceased,  alleged  to  have 
been  caused  by  the  negligence  and  carelessness      ^     „*  *  ^ 

•'  e>    »  Case  Stated. 

of  the  defendant  and  its  servants  while  the 
deceased,  as  an  emplo^'ee  under  the  direction  of  the  defend  - 
ant,  was  engaged  in  repairing  one  of  the  defendant's  cars . 
Among  other  allegations  not  necessary  to  mention,  the 
answer  denied  the  negligence  and  carelessness  charged  in 
the  complaint,  and  alleged  ''that  the  said  deceased  was 
injured  while  performing  services  not  within  the  scope  of 
bis  employment,  and  through  and  by  reason  of  his  own  care- 
lessness, and  disregard  for  the  orders  of  defendant  and  of 
ordinary  care  and  caution,  and  by  the  like  carelessness  of  his 
fellow  servants,  and  for  which  and  for  whom  this  defendant 
is  in  no  wise  responsible.*'  When  the  plaintiff  rested,  the 
defendant  moved  for  a  nonsuit  on  the  following  grounds : 
** First,  that  no  negligence  had  been  shown  on  the  part  of 
the  defendant  ;  second,  that  negligence  has  been  shown  on 
the  part  of  the  deceased;  third,  that  any  other  negligence 
intervening,  other  than  that  of  the  deceased,  was  that  of  a 
fellow  servant."  The  motion  for  a  nonsuit  was  denied, 
and  the  defendant  declined  to  offer  any  testimony.  There- 
upon the  case  was  submitted  to  the  jury  on  the  evidence  of 
the  plaintiff.  The  jury  returned  a  verdict  in  favor  of  plain- 
tiff, and  assessed  the  damages  at  $12,000,  for  which  judg- 
ment was  rendered.  A  motion  for  a  new  trial  was  made  by 
the  defendant,  which  being  overruled,  an  appeal  to  this  court 
from  the  final  judgment  was  taken  by  the  defendant. 

A  motion  for  a  nonsuit,  based  upon  the  insufficiency  of 
the  evidence,  is,  in  effect,  a  demurrer  to  the  evidence ;  and. 
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under  our  code  practice,  performs  the  same  office  as  a 
demurrer  to  the  evidence  does  under  the  common-law  prac- 
tice (Gould,  PI.  p.  446,  pt.  2.  c.  9),  and  therefore  admits  the 
truth  of  the  evidence,  and  the  legal  deductions  therefrom. 
The  question  for  determination,  therefore,  is,  do  the  undis- 
puted evidence  and  the  deductions  therefrom  warrant  the 
recovery  had  by  the  plaintiff? 

The  first  ground  for  the  motion  for  a  nonsuit  is  that  the 
evidence  does  not  show  that  the  defendant  was  negligent. 
It  is  a  general  rule  that  the  question  of  negligence  is  one  for 

the    jury;    but   where,    as    in   this    case,    the 
ouMdonot  facts   are   undisputed,    the    question  of    negli- 

gence is  one  of  law,  and  the  court  may  with- 
draw the  case  from  the  jury  altogether,  and  grant  a  nonsuit, 
when  it  is  clear  from  the  evidence  that  there  is  an  absence  of 
negligence.  In  this  case  the  defendant,  being  a  corporation, 
could  only  act  through  the  agency  of  natural  persons.  If, 
therefore,  the  deceased  was  killed  through  negligence,  the 
acts  constituting  the  negligence  must  have  been  done  by  a 
natural  person  or  persons.  If,  however,  such  person  or 
persons  bore  such  relations  to  the  defendant  that  their  acts, 
in  contemplation  of  law,  were  the  acts  of  the  defendant,  per- 
formed in  carrying  out  some  general  or  special  duties  which 
the  defendant  owed  to  the  deceased,  and  which  by  the 
contract  of  the  employment  the  defendant  was  under 
obligation  to  perform,  then  the  defendant  is  liable, 
unless  the  deceased  was  guilty  of  such  contributroy  negli- 
gence as  exempts  the  defendant  from  liability.  To  determine 
whether  such  relations  and  obligations  are  disclosed  by  the 
facts,  a  consideration  of  the  duties  which  the  master  owes  to 
his  employees,  and  who  are  fellow  servants  within  the  rule 
which  exempts  the  master  from  liability  to  his  servant  who 
is  injured  by  the  negligence  of  a  fellow  servant,  is  necessary. 

1.  As  to  the  duties  which  the  master  owes  to  his  servant: 
It  is  well  settled  that  the  contract  of  employment  imposes 
upon  the  master  the   implied  obligation  not  to  expose  the 
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servant  to  dangers  which  the  master »  by  the  exercise  of  rea- 
sonable care,  skill,  and  prudence,  could  avert.  Railroad  Co. 
V.  Peterson,  162  U.  S.  353,  16  Sup.  Ct.  843;  Hough  v.  Rail- 
way Co.,  100 U.  S.  213-217 ;  Railway  Co.  v,  McDaniels,  107 
U.  S.  454-459,  2  Sup.  Ct.  932 ;  Shear.  &  R.  Neg.  §  189,  and 
cases  cited;  2  Thomp.  Neg.  p.  972,  §  3,  and  the  numerous 
cases  cited  in  note  1 ;  Bailey,  Mast.  Liab.  pp.  1,  2,  and  note. 
Among  the  implied  obligations  so  imposed  upon  the  master, 
enumerated  by  the  authorities  just  quoted,  are  the  following : 
(l)  That  he  shall  provide  reasonably  suitable  means  and 
appliances  to  enable  the  servant  to  do  his  work  as  safely  as 
the  hazard  incident  to  the  employment  will  permit ;  (2 )  that 
he  will  provide  a  suitable  and  reasonably 
safe  place  for  doing  the  work  to  be  performed  sSjpiaoeto 
by  the  servant.  The  master  cannot  escape 
liability  for  injuries  inflicted  upon  his  servant  for  a  negligent 
discharge  of  these  duties  by  intrusting  their 
performance  to  another.  These  duties  are  S^tlSSiSBate. 
personal  duties  of  the  master,  which  can  in 
no  way  be  delegated  so  as  to  relieve  him  from  responsi- 
bility. A  failure  to  perform  these  duties,  or  any  negli- 
gence in  their  performance,  is  the  negligence  of  the 
master,  for  which  he  is  liable.  Such  negligence  is 
not  a  hazard  necessarily  attendant  upon  the  occupation  of 
the  servant,  nor  is  it  one  which  he,  in  legal  contemplation, 
is  presumed  to  risk  in  the  service  of  the  master.  Reddon  v. 
Railway  Co.,  5  Utah,  344,  15  Pac.  262  ;  Cook  v,  MiningCo.. 
12  Utah,  51,  41  Pac.  557;  Railroad  Co.  z/.  Peterson,  162  U. 
S.  353,  16  Sup.  Ct.  843;  Railway  Co.  v.  Daniels,  152  U.  S. 
688,689,  14  Sup.  Ct.  756;  Hough  v.  Railway  Co.,  supra; 
Railway  Co.  v.  McDaniels,  supra;  Van  Dusen  z/.  Letellier, 
78  Mich.  502,  44  N.  W.  572;  Railroad  Co.  v,  Norment,  84 
ya.l76,  4  S.  E.  211.  The  authorities  are  harmonious  on 
this  question.  It  is  well  settled  by  the  authorities  that  the 
master  must  provide  his  servant  with  a  reasonably  safe  place 
in  which  to  perform  his  work,  and,   after   having  furnished 
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fied  by  circumstances  not  appearing  in  the  present  case,  in 
which  it  appears  that  no  willful  wrong  or  actual  negligence 
was  imputed  to  the  corporation,  and  where  suitable  means 
were  furnished  and  suitable  persons  employed  to  accomplish 
the  object  in  view.  We  are  far  from  intending  to  say  that 
there  are  no  implied  warranties  and  undertakings  arising 
out  of  the  relation  of  master  and  servant.  Whether,  for 
instance,  the  employer  would  be  responsible  to  an  engineer 
for  a  loss  arising  from  a  defective  or  ill -constructed  steam 
engine ;  whether  this  would  depend  upon  an  implied  warranty 
of  its  goodness  and  sufficiency,  or  upon  the  fact  of  willful 
misconduct  or  gross  negligence  on  the  part  of  the  employer, 
if  a  natural  person,  or  of  the  superintendent  or  immediate 
representative  and  managing  agent,  in  case  of  an  incorporated 
company, — are  questions  on  which  we  give  no  opinion."  It 
was  also  held  that  ''where  a  master  uses  due  diligence  in  the 
selection  of  competent  and  trusty  servants,  and  furnishes 
them  with  suitable  means  to  perform  the  service  in  which  he 
employs  them,  he  is  not  answerable  to  one  of  them  for  an 
injury  received  by  him  in  consequence  of  the  carelessness  of 
another  while  both  are  engaged  in  the  same  service." 

Since  these  decisions,  the  duties  which  the  master  owes  to 
his  servants,  under  the  contract  of  employment,  as  in  this 
opinion  has  already  been  shown,  have  been  fully  announced 
and  firmly  established,  and  the  general  rule  announced  in 
them  has  been  greatly  modified.  Among  the  many  excep- 
tions to  the  general  rule,  sustained  by  many  of  the  courts  of 
this  country,  and  the  only  one  necessary  to  consider  in  the 
case  at  bar,  is  that  aptly  expressed  in  the  principal  opinion, 
delivered  by  Lord  Chancellor  Chelmsford  in  the  house 
of  lords,  in  the  case  of  Coal  Co.  v,  McGuire,  3  Macq.  307. 
After  referring  to  the  general  doctrine  announced  in  Priestley 
V,  Fowler,  and  recognized  subsequently  in  other  cases  in  the 
English  courts,  he  said:  ''In  the  consideration  of  these 
cases  it  did  not  become  necessary  to  define  with  any  great 
precision  what  was  meant  by  the  words  'common  service*  or 
'common   employment,'   and  perhaps   it  might   be  difficult 
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beforehand  to  suggest  any  exact  definition  of  them.  It  is 
necessary,  however,  in  each  particular  case,  to  ascertain 
whether  the  fellow  servants  are  fellow  laborers  in  the  same 
work,  because,  although  a  servant  may  be  taken  to  have 
engaged  to  encounter  all  risks  which  are  incident  to  the 
service  which  he  undertakes,  yet  he  cannot  be  expected  to 
anticipate  those  which  may  happen  to  him  in  occasions 
foreign  to  his  emplojrment.  Where  servants,  therefore,  are 
engaged  in  different  departments  of  duty,  an  injury  com- 
mitted by  one  servant  upon  the  other  by  carelessness  or 
negligence  in  the  course  of  his  peculiar  work  is  not  within 
the  exception,  and  the  master's  liability  attaches  in  that 
case  in  the  same  manner  as  if  the  injured  servant  stood  in 
no  such  relation  to  him."  The  foregoing  was  quoted  with 
approval  in  Hough  v.  Railway  Co.,  100  U.  S.  221,  222.  The 
same  exception  is  expressed  in  the  case  of  Railroad  Co.  v, 
Hambly,  154  U.  S.  349,  14  Sup.  Ct.  983,  thus:  *'If  the 
departments  of  the  two  servants  are  so  far  separated  from 
each  other  that  the  possibility  of  coming  in  contact,  and 
hence  of  incurring  danger  from  the  negligent  performance  of 
the  duties  of  such  other  department,  could  not  be  said  to  be 
within  the  contemplation  of  the  person  injured,  the  doctrine 
of  fellow  service  should  not  apply.  In  this  view,  it  is  not 
difficult  to  reconcile  the  numerous  cases  which  hold  that 
persons  whose  duty  it  is  to  keep  railroad  cars  in  good  order 
and  repair  are  not  engaged  in  a  common  employment  with 
those  who  run  or  operate  them."  This  court  has  frequently 
announced  the  same  exception.  In  the  case  of  Webb  v. 
Railway  Co.,  7  Utah,  367,  26  Pac.  981,  the  trial  court,  in  the 
charge,  said:  '*If  the  jury  find  that  the  death  of  Louis  T. 
Webb  was  caused,  without  fault  or  negligence  on  his  part, 
by  the  negligence  of  the  engine  driver  or  other  person  in 
charge  of  said  freight  train,  and  that  such  engineer  or  other 
person  was  at  the  time  engaged  in  a  separate  and  distinct 
department  of  service  from  that  in  which  said  deceased  was 
engaged,  then  you  will  find  a  verdict  for  the  plaintiff." 
This  instruction  was  sustained.     In  the  case  of  Daniels  v. 
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fied  by  circumstances  not  appearing  in  the  present  case,  in 
which  it  appears  that  no  willful  wrong  or  actual  negligence 
was  imputed  to  the  corporation,  and  where  suitable  means 
were  furnished  and  suitable  persons  employed  to  accomplish 
the  object  in  view.     We  are  far  from  intending  to  say  that 
there  are   no  implied  warranties   and  undertakings  arising 
out  of   the   relation  of   master  and  servant.     Whether,   for 
instance,  the  employer  wduld  be  responsible  to  an  engineer 
for  a  loss  arising  from  a  defective  or  ill -constructed  steam 
engine ;  whether  this  would  depend  upon  an  implied  warranty 
of  its  goodness  and  sufficiency,  or  upon  the  fact  of  willful 
misconduct  or  gross  negligence  on  the  part  of  the  employer, 
if  a  natural  person,  or  of  the  superintendent  or  immediate 
representative  and  managing  agent,  in  case  of  an  incorporated 
company, — are  questions  on  which  we  give  no  opinion.'*     It 
was  also  held  that  ''where  a  master  uses  due  diligence  in  the 
selection  of  competent  and  trusty   servants,   and  furnishes 
them  with  suitable  means  to  perform  the  service  in  which  he 
employs  them,  he  is  not  answerable  to  one  of  them  for  an 
injury  received  by  him  in  consequence  of  the  carelessness  of 
another  while  both  are  engaged  in  the  same  service." 

Since  these  decisions,  the  duties  which  the  master  owes  to 
his  servants,  under  the  contract  of  employment,  as  in  this 
opinion  has  already  been  shown,  have  been  fully  announced 
and  firmly  established,  and  the  general  rule  announced  in 
them  has  been  greatly  modified.  Among  the  many  excep- 
tions to  the  general  rule,  sustained  by  many  of  the  courts  of 
this  country,  and  the  only  one  necessary  to  consider  in  the 
case  at  bar,  is  that  aptly  expressed  in  the  principal  opinion, 
delivered  by  Lord  Chancellor  Chelmsford  in  the  house 
of  lords,  in  the  case  of  Coal  Co.  v.  McGuire,  3  Macq.  307. 
After  referring  to  the  general  doctrine  announced  in  Priestley 
V,  Fowler,  and  recognized  subsequently  in  other  cases  in  the 
English  courts,  he  said:  ''In  the  consideration  of  these 
cases  it  did  not  become  necessary  to  define  with  any  great 
precision  what  was  meant  by  the  words  'common  service'  or 
'common   employment,'   and  perhaps   it  might  be  difficult 


Am  &  Zng  MASTER  AND  SERVANT  563 

K  Cas 

Pool  V.  Southern  Pac,  Co 

beforehand  to  sugg^est  any  exact  definition  of  them.  It  is 
necessary,  however,  in  each  particular  case,  to  ascertain 
whether  the  fellow  servants  are  fellow  laborers  in  the  same 
work,  because,  although  a  servant  may  be  taken  to  have 
engaged  to  encounter  all  risks  which  are  incident  to  the 
service  which  he  undertakes,  yet  he  cannot  be  expected  to 
anticipate  those  which  may  happen  to  him  in  occasions 
foreign  to  his  employment.  Where  servants,  therefore,  are 
engaged  in  different  departments  of  duty,  an  injury  com- 
mitted by  one  servant  upon  the  other  by  carelessness  or 
negligence  in  the  course  of  his  peculiar  work  is  not  within 
the  exception,  and  the  master's  liability  attaches  in  that 
case  in  the  same  manner  as  if  the  injured  servant  stood  in 
no  such  relation  to  him."  The  foregoing  was  quoted  with 
approval  in  Hough  v.  Railway  Co.,  100  U.  S.  221,  222.  The 
same  exception  is  expressed  in  the  case  of  Railroad  Co.  v. 
Hambly,  154  U.  S.  349,  14  Sup.  Ct.  983,  thus:  *'If  the 
departments  of  the  two  servants  are  so  far  separated  from 
each  other  that  the  possibility  of  coming  in  contact,  and 
hence  of  incurring  danger  from  the  negligent  performance  of 
the  duties  of  such  other  department,  could  not  be  said  to  be 
within  the  contemplation  of  the  person  injured,  the  doctrine 
of  fellow  service  should  not  apply.  In  this  view,  it  is  not 
difficult  to  reconcile  the  numerous  cases  which  hold  that 
persons  whose  duty  it  is  to  keep  railroad  cars  in  good  order 
and  repair  are  not  engaged  in  a  common  employment  with 
those  who  run  or  operate  them."  This  court  has  frequently 
announced  the  same  exception.  In  the  case  of  Webb  v. 
Railway  Co.,  7  Utah,  367,  26  Pac.  981,  the  trial  court,  in  the 
charge,  said:  '*If  the  jury  find  that  the  death  of  Louis  T. 
Webb  was  caused,  without  fault  or  negligence  on  his  part, 
by  the  negligence  of  the  engine  driver  or  other  person  in 
charge  of  said  freight  train,  and  that  such  engineer  or  other 
person  was  at  the  time  engaged  in  a  separate  and  distinct 
department  of  service  from  that  in  which  said  deceased  was 
engaged,  then  you  will  find  a  verdict  for  the  plaintiff." 
This  instruction  was  sustained.     In  the  case  of  Daniels  v. 
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less,   had  the  defendant    faithfully    performed    the   duties, 
^  ^     before  mentioned,  which  it  owed  to  the  deceased ; 

Ii^jury  Caused  by 

BS^ant^ooncur-  ^^^  ^s  its  negligence  in  this  regard  contributed 
Sn&MtS?®"*^®     to,  and  had  a  share  in  causing,  the  injury,  it  is 

Liability.  j       -^  » 

liable,  notwithstanding  the  negligence  of  a  fel- 
low servant  of  the  deceased  also  contributed  in  causing  the 
injury.  This  proposition  is  fully  sustained  by  the  following 
authorities,  and  there  is  none  holding  to  the  contrary:  In 
the  case  of  Railway  Co.  v,  Cummings,  106  U.  S.  702,  1  Sup. 
Ct.  495,  Mr.  Chief  Justice  Waite,  in  the  opinion,  said: 
*  *  In  the  instruction  which  was  given  we  find  no  error.  It  was, 
in  effect,  that,  if  the  negligence  of  the  company  contributed 
to  (that  is  to  say,  had  a  share  in  producing)  the  injury,  the 
company  was  liable,  even  though  the  negligence  of  a  fellow 
servant  of  Cummings  was  contributory  also.  If  the  negli- 
gence of  the  company  contributed  to,  it  must  neces- 
sarily have  been  an  immediate  cause  of,  the  accident, 
and  it  is  no  defense  that  another  was  likewise  guilty  of 
wrong.'*  Coasting  Co.  z/.  Tolson,  139  U.  S.  558.  11 
Sup.  Ct.  653,  and  cases  cited.  Bailey,  Mast.  Liab.  p.  439, 
states  the  rule  thus  :  **The  principle  is  universal  that, 
where  the  negligence  of  the  principal  and  that  of  a  fellow 
servant  together  produce  injury,  the  principal  is  liable  there- 
for. The  liability  proceeds  upon  the  ground  of  concurring 
negligence.  The  mere  fact  of  the  concurrence  of  one  who 
stands  in  the  relation  of  a  fellow  servant  to  the  one  receiving 
the  injury  does  not  exonerate  the  master  from  his  original 
fault.'*  This  text  is  supported  and  illustrated  by  numerous 
authorities  referred  to  in  the  notes.  Shear.  &  R.  Neg.  §  187. 
In  the  case  of  Handley  v.  Mining  Co.,  15  Utah,  185,  49  Pac. 
295,  the  same  rule  was  applied,  and  ably  supported  in  the 
opinion  delivered  by  Mr.  Justice  Miner.  See,  also, 
Wright  V,  Southern  Pac.  Co.,  14  Utah,  393,  46  Pac.  374,  in 
which  Mr.  Justice  Bartch  announced  the  same  doctrine. 
The  doctrine  that  the  master  is  not  liable  for  an  injury  to 
his  servant  caused  by  the  negligence  of  a  fellow  servant  was 
announced  first  in  1837,  in  the  case  of  Priestley  v.  Fowler,  3 
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Mees.  &  W.  1.  In  that  case,  Lord  Abingbr,  in  granting 
the  motion  for  arrest  of  judgment,  said:  *'It  is  admitted 
there  is  no  precedent  for  the  present  action  by  a  servant 
against  a  master.  We  are  therefore  to  decide  the  question 
on  general  principles.'*  The.. general  principles  governing 
the  case,  announced  without  any  limitations,  or  even  without 
the  suggestion  of  limitations,  was  that  a  master  was  not 
liable  to  his  servant  for  an  injury  caused  by  the  negligence 
of  a  fellow  servant.  The  first  case  decided  in  this  country  is 
the  case  of  Murray  v.  Railroad  Co.,  1  McMul.  385.  The 
general  principles  announced  in  Priestley  v.  Fowler  were 
applied  in  this  case  without  any  limitation.  The  court  say: 
"It  is  admitted  he  [the  servant]  takes  upon  himself  the 
ordinary  risks  of  his  vocation.  Why  not  the  extraordinary 
ones?  Neither  are  within  his  contract.**  The  exemption  of 
the  master  from  liability  was  based  upon  the  contract  of 
employment.  The  next  case  deciding  the  question  is  the 
case  of  Farwell  ».  Railroad  Co.,  4  Mete.  (Mass.)  49.  The 
general  rule  announced  in  Priestley  v.  Fowler  and  Murray  v. 
Railroad  Co.  (which  cases  were  quoted  by  Chief  Justice 
Shaw  in  the  Farwell  Case)  was  followed,  as  appears  from 
the  opinion  (page  60) :  '^Because,  [as  stated]  the  implied 
contract  of  the  master  does  not  extend  to  indemnifying  thie 
servant  against  the  negligence  of  any  one  but  himself; 
because  the  person  suffering  does  not  stand  towards  him  in 
the  relation  of  a  stranger,  but  is  one  whose  rights  are  regu  - 
lated  by  contract,  expressed  or  implied.**  Mr.  Chief 
Justice  Shaw,  notwithstanding. the  general  principle  an- 
nounced in  Priestley  v.  Fowler  was  applied  in  the  Farwell 
Case,  cautioned  against  any  hasty  conclusion  as  to  the 
application  of  the  rule,  in  the  following  language:  '*In 
coming  to  the  conclusion  that  the  plaintiff  in  the  present  case 
is  not  entitled  to  recover,  considering  it  as  in  some  measure  a 
nice  question,  we  would  add  a  caution  against  any  hasty 
conclusion  as  to  the  application  of  this  rule  to  a  case  not 
fully  within  the  same  principle.     It  may  be  varied  and  modi- 
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fied  by  circumstances  not  appearing  in  the  present  case,  in 
which  it  appears  that  no  willful  wrong  or  actual  negligence 
was  imputed  to  the  corporation,  and  where  suitable  means 
were  furnished  and  suitable  persons  employed  to  accomplish 
the  object  in  view.  We  are  far  from  intending  to  say  that 
there  are  no  implied  warranties  and  undertakings  arising 
out  of  the  relation  of  master  and  servant.  Whether,  for 
instance,  the  employer  would  be  responsible  to  an  engineer 
for  a  loss  arising  from  a  defective  or  ill-constructed  steam 
engine ;  whether  this  would  depend  upon  an  implied  warranty 
of  its  goodness  and  sufficiency,  or  upon  the  fact  of  willful 
misconduct  or  gross  negligence  on  the  part  of  the  employer, 
if  a  natural  person,  or  of  the  superintendent  or  immediate 
representative  and  managing  agent,  in  case  of  an  incorporated 
company, — are  questions  on  which  we  give  no  opinion.'*  It 
was  also  held  that  ''where  a  master  uses  due  diligence  in  the 
selection  of  competent  and  trusty  servants,  and  furnishes 
them  with  suitable  means  to  perform  the  service  in  which  be 
employs  them,  he  is  not  answerable  to  one  of  them  for  an 
injury  received  by  him  in  consequence  of  the  carelessness  of 
another  while  both  are  engaged  in  the  same  service.*' 

Since  these  decisions,  the  duties  which  the  master  owes  to 
his  servants,  under  the  contract  of  employment,  as  in  this 
opinion  has  already  been  shown,  have  been  fully  announced 
and  firmly  established,  and  the  general  rule  announced  in 
them  has  been  greatly  modified.  Among  the  many  excep- 
tions to  the  general  rule,  sustained  by  many  of  the  courts  of 
this  country,  and  the  only  one  necessary  to  consider  in  the 
case  at  bar,  is  that  aptly  expressed  in  the  principal  opinion, 
delivered  by  Lord  Chancellor  Chblmspord  in  the  house 
of  lords,  in  the  case  of  Coal  Co.  v,  McGuire,  3  Macq.  307. 
After  referring  to  the  general  doctrine  announced  in  Priestley 
V.  Fowler,  and  recognized  subsequently  in  other  cases  in  the 
English  courts,  he  said:  **In  the  consideration  of  these 
cases  it  did  not  become  necessary  to  define  with  any  great 
precision  what  was  meant  by  the  words  'common  service'  or 
'common   employment,'    and  perhaps   it  might  be  difficult 
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beforehand  to  suggest  any  exact  definition  of  them.  It  is 
necessary,  however,  in  each  particular  case,  to  ascertain 
whether  the  fellow  servants  are  fellow  laborers  in  the  same 
work,  because,  although  a  servant  may  be  taken  to  have 
engaged  to  encounter  all  risks  which  are  incident  to  the 
service  which  he  undertakes,  yet  he  cannot  be  expected  to 
anticipate  those  which  may  happen  to  him  in  occasions 
foreign  to  his  employment.  Where  servants,  therefore,  are 
engaged  in  different  departments  of  duty,  an  injury  com- 
mitted by  one  servant  upon  the  other  by  carelessness  or 
negligence  in  the  course  of  his  peculiar  work  is  not  within 
the  exception,  and  the  master's  liability  attaches  in  that 
case  in  the  same  manner  as  if  the  injured  servant  stood  in 
no  such  relation  to  him.'*  The  foregoing  was  quoted  with 
approval  in  Hough  v.  Railway  Co.,  100  U.  S.  221,  222.  The 
same  exception  is  expressed  in  the  case  of  Railroad  Co.  v. 
Hambly,  154  U.  S.  349,  14  Sup.  Ct.  983,  thus:  **If  the 
departments  of  the  two  servants  are  so  far  separated  from 
each  other  that  the  possibility  of  coming  in  contact,  and 
hence  of  incurring  danger  from  the  negligent  performance  of 
the  duties  of  such  other  department,  could  not  be  said  to  be 
within  the  contemplation  of  the  person  injured,  the  doctrine 
of  fellow  service  should  not  apply.  In  this  view,  it  is  not 
difficult  to  reconcile  the  numerous  cases  which  hold  that 
persons  whose  duty  it  is  to  keep  railroad  cars  in  good  order 
and  repair  are  not  engaged  in  a  common  employment  with 
those  who  run  or  operate  them.*'  This  court  has  frequently 
announced  the  same  exception.  In  the  case  of  Webb  v. 
Railway  Co.,  7  Utah,  367,  26  Pac.  981,  the  trial  court,  in  the 
charge,  said:  **If  the  jury  find  that  the  death  of  Louis  T. 
Webb  was  caused,  without  fault  or  negligence  on  his  part, 
by  the  negligence  of  the  engine  driver  or  other  person  in 
charge  of  said  freight  train,  and  that  such  engineer  or  other 
person  was  at  the  time  engaged  in  a  separate  and  distinct 
department  of  service  from  that  in  which  said  deceased  was 
engaged,  then  you  will  find  a  verdict  for  the  plaintiff." 
This  instruction  was  sustained.     In  the  case  of  Daniels  v. 
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Railway  Co.,  6  Utah,  357,23  Pac.  762,  the  exception  is 
expressed  in  this  language:  * 'However  various,  the  deci- 
sions agree  that  the  weight  of  authority  is  that  in  order  to 
constitute  servants  of  one  master  fellow  servants,  within  the 
rule  of  respondeat  superior,  they  must  be  engaged  in  the 
same  line  of  work,  be  under  the  control  of  the  same  foremao, 
be  employed  and  discharged  by  the  same  head  of  the  depart- 
ment under  which  they  work;  that  they  labor  together  in 
such  personal  relations  that  they  can  exercise  an  influence 
upon  each  other  promotive  of  proper  caution  in  respect  of 
their  mutual  safety ;  that  they  shall  be  at  the  time  of  the 
injury  directly  co-operating  with  each  other  in  the  particular 
business  in  hand,  or  that  their  mutual  duties  shall  bring 
them  into  habitual  co- association,  so  that  they  may  exercise 
an  influence  upon  each  other  promotive  of  proper  caution, 
and  be  so  situated  in  their  labor,  to  «ome  extent,  as  to  super- 
vise and  watch  the  conduct  of  each  other  as  to  skill,  diligence, 
and  carefulness.*'  In  this  case  a  car  inspector  was  held  not 
to  be  a  fellow  servant  with  a  train  brakeman.  This  language 
of  the  Daniels  Case  was  quoted  by  Chief  Justice  Zane,  in 
support  of  the  same  doctrine,  in  the  case  of  Dryburg  v.  Mining 
Co.,  55  Pac.  367,  and  which  will  appear  in  18  Utah.  The 
Daniels  Case  was  also  referred  to  as  supporting  a  like  doctrine 
in  the  case  of  Webb  v.  Railway  Co.,  supra,  and  in  Armstrong 
V.  Railway  Co.,  8  Utah,  420,  32  Pac.  693.  In  the  last  case 
it  was  held,  in  an  opinion  rendered  by  Mr.  Chief  Justice 
Zane,  and  concurred  in  by  Justices  Miner  and  Blackburn, 
that  a  "foreman  of  a  crew  employed  in  switching  cars  in  the 
yards  of  a  railway  company,  who  received  general  orders 
from  the  yard  master  before  commencing  work,  and  afterwards 
directed  his  crew  in  their  operation,  is  not  a  fellow  servant 
of  a  member  of  another  crew  switching  in  the  same  yards 
under  the  direction  of  another  foreman,  nor  a  fellow  servant 
of  his  own  immediate  foreman.'*  See,  also,  Openshaw  f. 
Railway  Co.,  6  Utah,  137. 

The  case  at  bar  was  before  this  court  on  a  former  appeal, 
involving  the  same  question  as  the  one  now  under  considera- 
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tion,  but  the  evidence  which  the  record  then  contained  was 
not  as  conclusive  on  the  question  as  that  in  the  present  record. 
It  was  then  held  (Justice  Miner  delivering  the  opinion)  as 
follows:  **From  the  testimony  in  the  case,  we  are  satisfied 
that  Kilpatrick  was  not  a  fellow  servant  of  the  deceased,  but 
was  then  engaged  in  a  different  kind  and  department  of 
service,  and  was  not  in  the  same  kind  of  employment,  and 
was  under  the  orders  of  different  masters.^'  This  was  con- 
curred in  by  the  other  three  judges  who  sat  in  the  case. 
See  7  Utah,  307,  26  Pac.  654.  An  appeal  was  taken  to  the 
supreme  court  of  the  United  States,  and  the  decision  of  that 
court  on  the  appeal  is  reported  in  160  U.  S.  438,  16  Sup.  Ct. 
338.  And  although  defendant's  counsel  made,  in  that  court, 
the  point  that  the  evidence  showed  that  the  deceased  and 
Kilpatrick  were  fellow  servants,  the  decision  of  this  court 
was  not  reversed  on  that  ground,  but  on  quite  a  different  one, 
notwithstanding  the  evidence  before  that  court  upon  the 
question  was  not  as  strong  as  that  presented  to  us  by  the 
present  record.  The  evidence  shows  that  there  were  two 
separate  departments, — ^the  train  department  and  the  repair 
department.  Gach  was  under  the  charge  and  direction  of 
separate  agents  of  the  defendant.  The  duties  of  the  employees 
in  the  repair  department  were  separate  and  distinct  from  the 
duties  of  the  employees  of  the  train  department.  In  placing 
cars  in  position  to  be  repaired,  the  employees  of  both  depart- 
ments were  temporarily  brought  together  while  engaged  in 
their  respective  duties,  but  were  never  engaged  together  in 
performing  the  same  duties.  Their  respective  duties  were 
entirely  separate ;  the  duties  of  those  employed  in  the  train 
department  being  confined  to  switching  cars,  and  those  of 
the  others  to  repairing  such  cars  as  needed  repairs.  From 
the  evidence,  viewed  in  the  light  of  the  authorities  quoted, 
we  have  no  doubt  but  that  the  deceased  and  Kilpatrick  were 
not  fellow  servants. 

Defendant's  counsel  rely  upon  the  case  of  Stephani  v. 
Railroad  Co.  (decided  by  this  court  at  the  January  term, 
1899)  57  Pac.  34.     In  that  case  this  court  cites  the  cases  of 
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Webb  V,  Railway  Co.,  supra^  Armstrong  v.  Railway  Co., 
supray  and  Openshaw  v.  Railway  Co.,  supra,  and  say  that: 
"The  facts  in  this  case  [the  Stephani  Case]  differ  somewhat 
from  the  cases  referred  to  from  Utah.  *  *  *  The  plaintiff 
and  engineer  were  in  the  same  department  of  labor,  working 
for  the  same  object,  under  a  common  master.'*  The  facts  in 
that  case  and  the  question  under  consideration  are  essentially 
different  from  those  involved  in   the  Stephani  Case. 

In  regard  to  the  question  of  contributory  negligence  on  the 
part  of  the  deceased,  the  evidence  shows  that  it  was  the  cus- 
tom for  the  employees  to  go  out  on  the  switch  tracks  while 

switching  was  going  on.  Rice,  who  was 
S^u^n^^e  engaged  in  the  repair  shops  during  the  year  1888 
prewimpuoM.       (the  dcccascd  was  injured  either  on  the  12th  or 

13th  of  September  of  that  year) ,  testified  that: 
"During  the  whole  time  I  was  there  they  would  send  men  out 
on  the  switch  tracks  in  different  parts  of  the  yard  to  do 
repairs."  Kilpatrick  testified  that  the  deceased  and  Mr. 
Fowers  sometimes  went  from  the  repair  shops  out  on  the 
track  to  repair  cars ;  that  he  had  been  for  the  last  18  years 
engaged  as  switchman,  and  had  seen  men  under  cars  at  differ- 
ent places  during  his  time  of  switching  there ;  that  coupling 
onto  cars  under  which  men  were  engaged  in  repairing  was 
done  right  along.  There  is  no  direct  evidence  that  deceased 
knew  these  facts,  but  it  is  inferable  only  from  their  frequent 
occurrence ;  nor  is  there  any  evidence  that  he,  except  on  the 
occasion  of  his  injury,  was  ever  engaged  under  any  of  the 
cars  on  the  switch  tracks,  nor  is  there  anything  in  the  evi- 
dence from  which  that  fact  can  be  inferred.  It  is  clear  from 
the  evidence  that  no  danger  flag  was  placed  upon  the  car 
under  which  the  deceased  was  injured,  and  that  he  must  have 
been  aware  of  that  fact ;  that  his  position  under  the  car  was 
such  that  he  could  not  see  the  approach  of  the  engine  without 
changing  his  position  under  the  car.  Rice  testified  that  the 
defendant  company  did  not  furnish  flags  at  that  time,  and 
there  were  none  in  the  shops,  and  had  not  been  for  months 
before.     Kilpatrick  testified  that  the  company  never  put  flags 
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out  during  his  time  of  switching,  until  after  this  accident 
occurred.  The  deceased  was  ordered  to  repair  the  car,  and 
it  was  necessary  for  him  to  go  under  it  in  order  to  carry  out 
the  order.  His  place  under  the  car  was  not  necessarily  or 
inherently  dangerous,  and  therefore  he  could  not,  and  evi- 
dently did  not,  anticipate  such  recklessness  as  that  causing 
his  death.  At  that  time  the  company  had  furnished  no  dan- 
ger flags,  or  made  any  rule  requiring  their  use,  but  had  fol- 
lowed a  system  dispensing  with  their  use.  The  deceased, 
when  he  obeyed  said  order,  had  a  right  to  presume  that  he 
wouTd  not  be  exposed  to  unnecessary  danger,  and  that  the 
defendant  had  used  proper  care  to  render  the  place  where  he 
was  at  work  reasonably  safe.  Under  these  circumstances, 
we  do  not  think  that  such  contributory  negligence  on  the  part 
of  the  deceased  as  is  necessary  to  warrant  the  granting  of  a 
nonsuit  on  that  ground  was  shown.  It  is  only  when  the  neg- 
ligence of  the  plaintiff  clearly  appears  from  the  evidence  that 
the  court  is  justified  in  withdrawing  the  question  from  the 
jury.  But  even  if  it  were  clear  that  the  deceased  was  guilty 
of  contributory  negligence  in  working  beneath  the  car  under 
the  circumstances,  and  assumed  the  risk  of  the  negligence  of 
the  other  employees,  still  it  does  not  follow  from  the  evidence 
that  the  defendant  is  not  liable.  It  appears  that  Kilpa trick, 
before  the  locomotive  and  caboose  had  reached  the  car  under 
which  the  deceased  was  at  work,  was  warned  by  Rice,  who 
was  standing  near  by  for  the  purpose  of  connecting  the  air 
brake  when  the  car  should  be  repaired  and  coupled  to  the 
train,  that  the  deceased  was  underneath  the  car,  whereupon 
Kilpatrick  stopped  the  locomotive,  stooped  down  and  looked 
under  the  car,  and  notwithstanding,  as  stated  by  him,  he 
knew  that  the  deceased  was  under  the  car,  and  knew  the  dan- 
ger of  coupling  onto  it,  he  gave  the  signal  to  the  engineer  to 
back  up  for  the  purpose  of  making  the  coupling.  The  warn- 
ing of  Rice,  therefore,  served  the  purpose  of  apprising  Kilpat- 
rick of  the  danger  as  effectually  as  a  danger  flag  could  have 
done,  and  after  such  warning  it  was  gross  negligence  not  to 
act  upon  it.     His  recklessness  was  the  proximate  cause  of 
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the  injury,  but  for  which  the  injury  would  not  have  happened, 
notwithstanding^  the  alleged  negligence  of  the  deceased.  To 
this  proximate  cause  the  defendant  contributed  by  its  failure 
in  the  particulars  hereinbefore  stated,  and  is  therefore  lia- 
ble. 

Bach  of  the  instructions  from  1  to  11,  inclusive,  given  by 
the  trial  court  on  its  own  motion,  was  excepted  to  by  defend- 
ant's counsel,  and  the  giving  of  them  is  assigned  as  error. 

These  instructions,  except  the  tenth,  related  to 
SSSS^SSs-  the  questions  of  negligence,  fellow  servants,  and 
teriai.  the  burdcu  of  proof.     It  is  not  necessary  to  pass 

upon  these  exceptions,  because  the  evidence 
before  this  court  is  undisputed,  and,  therefore,  as,  under  the 
evidence,  and  the  legal  deductions  thereffom,  the  plaintiff 
was  entitled  to  recover,  the  trial  court  wouM  have  been  jus- 
tified in  instructing  the  jury  to  find  for  the  plaintiff,  and  in 

■  a 

their  deliberations  to  consider  and  pass  upon  the  question  of 
damages  only.  As  the  verdict  on  the  merits  is  such  as  the 
trial  court  might  have  properly  directed,  the  exceptions  to 
the  instructions  are  immaterial.  The  case  of  Railroad  Co. 
V,  Converse,  139  U.  S.  469,  11  Sup.  Ct.  569,  fully  sustains 
the  views  just  expressed.  The  court  in  that  case  say :  **Un- 
doubtedly  questions  of  negligence,  in  actions  like  the  present 
one,  are  ordinarily  for  the  jury,  under  proper  directions  as  to 
the  principles  of  law  by  which  they  should  be  controlled. 
But  it  is  well  settled  that  the  court  may  withdraw  a  case 
from  them  altogether,  and  direct  a  verdict  for  the  plain- 
tiff or  the  defendant,  as  the  one  or  the  other  may  be 
proper,  where  the  evidence  is  undisputed,  or  is  of  such 
conclusive  character  that  the  court,  in  the  exercise  of  a 
sound  judicial  discretion,  would  be  compelled  to  set  aside 
a  verdict  returned  in  opposition  to  it.  Insurance  Co.  v- 
Doster,  106  U.  S.  30,  32,  1  Sup.  Ct.  18;  Griggs  v.  Hous- 
ton, 104  U.  S.  553;  Randall  v.  Railroad  Co.,  109  U.  S. 
478,  482,  3  Sup.  Ct.  322;  Commissioners  v,  Beal,  113  U.  S. 
227,  241,  5  Sup.  Ct.  433;  Schofield  v.  Railway  Co..  114  U. 
S.  615,  618,  5  Sup.  Ct.  1125.     *It  would  be  an  idle  proceeding,' 
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this  court  said  in  North  Pennsylvania  R.  Co.  v.  Commercial 
Nat.  Bank  of  Chicago,  123  U.  S.  727,  733,  8  Sup.  Ct.  269, 
*to  submit  the  evidence  to  the  jury,  when  they  could  justly 
find  only  in  one  way.*  '* 

The  tenth  instruction  was  on  the  subject  of  damages. 
The  part  to  which  objection  is  made  in  defendant's 
brief  is  as  follows:  **Determine  in  the  first  place  the 
number  of  the  family,  the  number  of  children  and  ages 
of  the  family,  and  determine  the  age  of  the  deceased,  his 
ability  to  earn  wages  and  provide  for  the  family;  deter- 
mine it  from  your  own  experience.  You  can  judge  as  to 
what  his  expectancy  may  have  been.  And  from  all  these 
circumstances  determine  what,  in  a  pecuniary  sense,  this, 
family  may  have  lost  by  tfae  loss  of  the  husband  and  the 
father;  and  determine  it  in  a  business  way,  and  without 
sentiment, — just  how  much,  in  a  pecuniary  sense,  they 
ought  to  recover  for  the  injury  that  they  have  sustained.** 
The  exception  taken  at  the  trial  was  a  general  one,  and  does 
not  specify  the  ground  of  the  objection.  In  the  case  of  Wil- 
son z/.  Mining  Co.,  16  Utah,  392-398.  52  Pac.  627,  Justice 
Bartch,  in  the  opinion,  said  :  ** Errors  relating  _ 

to  the  instructions  of  the  court  were  also 
assigned,  but,  in  the  absence  of  proper  exceptions,  we  cannot 
consider  Ihem.  *An  exception,  to  be  of  avail  in  an  appel- 
late court,  should,  in  a  case  where  any  portion  of  the  charge 
is  correct,  be  strictly  confined  to  the  objectionable  matter, 
and  the  judge*s  attention  called  thereto  at  the  time  of  the 
delivery  of  the  charge,  so  that  an  opportunity  maybe  afforded 
him  to  make  a  correction.*  **  This  instruction  was  held 
good  in  this  case  when  before  this  court  on  the  former 
appeal.     7  Utah,  309,  26  Pac.  654. 

This  disposes  of  all  the  objections  urged  by  defendant's 
counsel.  It  is  ordered  that  the  judgment  of  the  court  below 
be  afiirmed,  with  costs. 

Bartch,  C.  J.,  concurs. 

Miner,  J.     I  concur  in  the  judgment    as   announced   by 
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Mr.  Justice  Baskin.  I  am  of  the  opinion  that  no  negligence 
or  contributory  negligence  was  chargeable  to  the  deceased.  I 
am  also  of  the  opinion  that  the  defendant  was  negligent,  and 
that  the  deceased  and  Kilpatrick,  at  the  time  of  the  injury  com- 
plained of,  were  engaged  in  separate  and  distinct  departments 
of  service,  as  established  by  the  defendant,  and  that  each  was 
under  the  order  and  control  of  a  different  master,  and  that 
they  were  not  fellow  servants. 


NOTES. 

Duty  to  Furnish  Safe  Track  and  Machinery — Degree  of  Care.— Sec 
Chicago,  B.  &  Q.  R.  Co.  v.  Oyster,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  655, 
and  noUt  668  ei  seq.  See  also  extensive  note  on  Assumption  of  Ri«k 
from  Defective  Appliances,  11  Am.  &  Eng".  R.  Cas.,  N.  S.,  ^^etseq. 

Safe  Place  to  Work— Duty  of  Maeter.-See  Middle  Georgia  &  A. 
Ry.  Co.  I'.  Barnett,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  532,  and  note,  537 
et  seq. 

Rules— Duty  of  Master.— See  Delaware,  L.  &  W.  R.  Co.  v.  Voss, 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  820,  and  note,  823. 

Fellow  Servants — Servants  in  Different  Departnnents. —  See  12 
Am.  &  Eng.  R.  Cas.,  N.  S.,  note,  678. 

Criterion  of  Fellow  Service.— See  Norfolk  &  W.  R.  Co.  v.  Houch- 
en*s  Adm'r  (Va.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,616,  3,ad  note,  by  Mr. 
McKinney,  p.  630. 

Concurring  Negligence  of  Master  and  Fellow  Servant.— See  Louis- 
iana Western  Extension  Ry.  Co.  v,  Carstens,  12  Am.  &  Eng.  R- 
Cas.,  N.  S.,  781  and  extensive  note,  791  et  seq. 
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[Supreme  Court  of  New  Hampshire ,  July  26,  /8gs») 

Manner  of  Ejection  from  Car — Liability  of  Railroad. — Where  an 
employee  is  acting  within  the  scope  of  his  duties  in  ejecting-  or 
attemtytiog  to  eject  a  person,  even  a  trespasser,  from  a  car,  tiie 
master  is  liable,  if  snch  person  was  not  given  a  sufficient  opportu- 
nity to  leave  the  car,  or  if  the  servant  used  unnecessary  force. 

Liability  of  Master  for  Acts  of  Servant.*— The  master  is  respon- 
sible for  the  acts  of  the  servant  while  engaged  in  his  master's  work, 
which  are  done  as  a  means  and  for  the  purpose  of  performing  that 
work  ;  and  this  is  so,  whether  the  wrong  is  done  by  the  servant's 
performing  his  master's  business  in  a  negligent  manner,  or  by  a 
wanton  or  reckless  purpose  to  accomplish  it  in  an  unlawful  manner. 

Exceptions  by  defendant  from  Sullivan  county.  Over  - 
ruled. 

The  plaintiff  testified  as  follows  :  **I  stepped  into  the  way 
car  to  see  if  there  was  any  ^rass  seed  for  me.  Woodbury, 
the  conductor,  asked  if  I  had  anything  there.  I  said  I  did 
not  know.  He  said  (with  an  oath),  'Get  out  of  here.*  He 
caught  me,  tore  my  clothes,  and  forced  me  to  the  side  of  the 
car.  He  did  not  get  me  out.  I  resisted.  He  twitched  me 
around  considerable,  and  tore  my  jumper.  He  did  not  lay 
out  strength  enough  to  put  me  out.  *  *  *  He  slapped 
me  in  the  face.  I  was  hurt  more  in  mind  than  in  body. 
*  *  *  I  was  struck  as  hard  as  he  could  with  his  open 
hand.  The  prints  of  his  fingers  were  on  my  cheek  when  I 
went  to  Bowers'  ofl5ce  to  get  the  writ  made.**  Plaintiff's 
son  testified  :  '* Woodbury  grabbed  hold  of  him,  tore  his 
coat,  and  slapped  him  beside  the  face.*' 

♦See  noies,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  562. 
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Albert  S.    Wait  and    William    A,  J,  Giles ^  for  plaintiff. 
Oliver  E,  Branch  and  William  H,  Sawyer ^    for  defendant. 

Wai^IvACE,  J.  The  question  raised  here  is  whether  the 
defendant's  motions  for  a  nonsuit  and  for  a  verdict  in  its 
favor  should  have  been  granted.  If  the  plaintiff,  when  the 
conductor  attempted  to  eject  him   from  the   freight  car,  was 

there  without  right,  and  was  a  trespasser,  yet 
SSft-S^oS-'  he  had  a  right  to  have  the  case  submitted  to  a 
«>ad.  jury,  if  there  was  any  evidence  from  which  it 

was  competent  for  them  to  find  that  the  act  of 
the  defendant's  servant,  in  ejecting,  or  attempting  to  eject, 
the  plaintiff  from  the  car,  was  within  the  scope  of  the  ser- 
vant's employment,  and  that  he  ejected,  or  attempted  to 
eject,  the  plaintiff  without  giving  him  sufficient  opportunity 
to  leave  the  car,  or  if  in  so  doing  more  force  was  used  than 
was  necessary.     The   master  is  responsible  for  the  acts  of 

the  servant  while  engaged  in  his  master's  work, 
fo*2S5J)f s5J"**'  which  are   done  as  a  means   and  for  the  pur- 

pose  of  performing  that  work;  and  this  is  so, 
whether  the  wrong  is  done  by  the  servant's  performing  his 
master's  business  in  a  negligent  manner,  or  by  a  wanton  or 
reckless  purpose  to  accomplish  it  in  an  unlawful  manner. 
When,  however,  the  servant,  for  his  own  purpose,  does  a 
wrong  without  the  direction  or  authority  of  .the  master,  and 
not  for  the  purpose  of  executing  his  orders  or  doing  his  work, 
the  master  is  not  liable.  Wilson  v.  Peverly,  2  N.  H.  548; 
Grimes  v,  Keene.  52  N.  H.  330;  Andrews  v.  Green,  62  N. 
H.  436;  Howe  v.  Newmarch,  12  Allen,  49;  Bowler  v. 
O'Connell,  162  Mass.  319,  38  N.  E.  498;  Rounds  z/.  Rail- 
road Co.,  64  N.  Y.  129 ;  Cooley,  Torts,  534,  538. 

It  appears  that  Woodbury  was  the  conductor  in  charge  of 
this  freight  train  for  the  defendant ;  that,  in  the  exercise  of 
his  authority  over  the  car  which  the  plaintiff  entered,  he 
ordered  the  plaintiff  to  leave,  and  was  attempting  to  enforce 
this  order  by  putting  him  out  of  the  car.  There  was  some 
evidence  for  the  consideration  of  the  jury,  and  from  which 
they  might  have  found,  that  he  was  performing   this    act  as 


^ 
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the  business  of  his  master,  and  that  it  was  within  the  scope 
of  his  employment.  There  was  also  some  evidence  that 
Woodbury,  upon  ordering  the  plaintiff  to  leave  the  car, 
almost  immediately  ejected,  or  attempted  to  eject,  him,  slap- 
I)ed  him  in  the  face,  and  struck  him  so  hard  that  the  finger 
prints  were  on  his  face  a  short  time  thereafter.  This  was 
competent  for  the  jury  to  consider  on  the  questions  of  whether 
Woodbury  ejected,  or  attempted  to  ejett,  the  plaintiff  without 
giving  hfm  a  sufficient  opportunity  to  leave,  or  used  more 
force  in  ejecting  him  than  was  necessary,  and  from  which 
they  might  have  determined  these  questions  in  the  plaintiff's 
favor.  The  defendant's  motions  for  a  nonsuit  and  for  a 
verdict  in  its  favor  were  properly  denied.  E^cceptions 
overruled.     All  concurred. 


Knowlton 

V. 

New  York,  N.  H.  &  H.  R.  Co. 

{Supreme  Court  of  Errors  of  Connect!  cut  ^  Aug,  /,  iSgg.) 

Grant  to  Railroad  —  Farm  Crossing — Easement — Reservation; — 
After  the  description  in  a  deed  conveying  a  strip  of  land  through 
the  grantor's  property  to  a  railroad  company,  there  was  a  clause 
requiring  the  company  to  build  a  crossing  affording  the  grantor 
access  to  his  back  land,  and  one  binding  the  grantor,  his  heirs  and 
assigns,  to  forever  construct  and  maintain  all  fences  on  both  sides 
of  the  railroad  made  necessary  by  the  crossing.  Held^  that  the 
clause  respecting  the  crossing  was  not  an  exception,  but  a  reservation. 

Same— Same — Same — Grantor's  Successors. — Whether  a  reserva- 
tion without  words  of  limitation  inures  to  the  benefit  of  successors 
in  title  is  to  be  determined  from  its  language,  read  in  the  lig'ht  of 
the  circumstances  existing  at  the  time  of  the  grant. 

Same — Same— Same — Extinguishment. — Such  reservation  was  for 
the  benefit  of  the  owner  of  both  parcels  of  land,  to  enable  him  to  go 
from  one  part  of  his  farm  to  another,  and  when  the  title  to  the  two 
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parcels  of  land  was  severed,  the  obligation  of  the  railroad  to  permit 
the  use  of  the  crossing  terminated. 

Opening  of  Railroad— Judicial  Notice.*— Courts  may  take  judicial 
notice  of  the  opening  of  a  new  railroad  for  public  use. 

Estoppel. — The  railroad  was  not  estopped,  in  an  action  to  prevent 
the  closing  of  such  crossing,  by  a  reference  in  a  deed  from  plaintiff 
conveying  to  it  a  portion  of  such  land  to  "any  right  of  way  or  farm 
crossing  that  may  exist.'" 

Conclusions  of  Law — Appeal — Review. — Where  the  main  question 
on  appeal  is  as  to  the  proper  construction  of  a  reservation  in  a  deed, 
and  the  terms  of  the  deed,  and  all  pertinent  facts  are  before  the 
appellate  court,  it  is  not  bound,  in  determining  such  question,  by 
the  opinion  of  the  court  below,  even  though  such  opinion  is  based  in 
part  on  circumstances  attending,  or  following  the  execution  of  the 
deed. 

Appeai.  by  defendant  from  Fairfield  county  superior  court. 
/Reversed. 

These  facts  appeared  from  the  finding:  In  1847  Philo 
Curtis,  owning  a  nine-acre  tract  of  land  in  Stratford,  bounded 
southerly  on  a  highway,  conveyed  a  strip  four  rods  wide, 
running  east  and  west  across  the  middle  of  it,  to  the  New 
«     -. .  ^         York  &  New  Haven  Railroad  Company.     After 

0«ae  Stated.  '^       '' 

the  description  of  the  granted  premises  in  the 
deed  came  these  words  :  **  Reference  being  had  to  map  No.  8 ; 
said  company  to  build  a  crossing  over  said  railroad  to  pass 
to  the  back  land  with  cart  or  otherwise.  And,  furthermore, 
the  said  grantor  do  for  myself  and  my  heirs  and  assigns 
hereby  covenant  and  agree  with  the  said  company  and  its 
assigns,  forever,  to  erect  and  maintain  forever  all  such 
fences  as  may  be  necessary  upon  the  lines  between  the  land 
hereby  conveyed  and  the  land  adjoining  the  same  now  owned 
by  said  Curtis."  The  grantor  had  no  access  to  the  highway 
mentioned  from  his  land  north  of  the  strip  conveyed  except 
across  the  latter.  It  did  not  appear  from  the  evidence 
whether  there  were  other  means  of  access  to  the  back  lot, 
and  therefore  it  was  not  found  that  any  way  of  necessity 
arose  upon  the  conveyance.  Nor  did  it  appear  from  the  evi- 
dence when  the  railroad  was  built,  but,  if  the  court  could 

*See  notes  at  end  of  case. 
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take  judicial  notice  of  it  as  an  historic  fact,  the  railroad  was 
completed  and  opened  from  New  Haven  to  New  York  by 
January  1,  1849.  A  proper  farm  crossing  was  constructed 
by  the  grantee  when  the  railroad  was  built,  and  kept  planked 
ever  after,  except  during  the  winter  months,  until  1893. 
Every  winter  the  grantee  and  its  successor  in  title,  the 
defendant,  took  up  this  planking,  replacing  it  in  the  spring; 
and  the  crossing  was  used  annually  as  a  farm  crossing,  as 
often  as  necessary  for  farm,  purposes,  without  interruption, 
by  the  grantor's  successors  in  title,  under  a  claim  of  right, 
until  September,  1893,  when  the  defendant  raised  its  roadbed 
10  feet,  and  replaced  the  old  bar  way  by  a  tight  fence.  Cur- 
tis conveyed  both  parcels  to  George  Pratt  in  June,  1848.  In 
1880  one  Booth,  to  whom  they  had  come  through  sundry 
mesne  conveyances,  conveyed  the  southerly  parcel  to  one 
Chambers.  In  1885  he  conveyed  the  northerly  parcel  to 
Danforth  Knowlton,  with  other  land*  adjoining  it  on  the 
north ,  and  bounded  on  a  highway,  and  the  plaintiff  acquired  the 
same  premises  soon  afterwards.  Down  to  September,  1893,  all 
parties  to  the  title  believed,  and  acted  on  the  belief,  that  the 
plaintiff  and  his  grantors  had  full  right  to  use  the  crossing  as  a 
farm  crossing  by  virtue  of  the  Curtis  deed  of  1847.  In  July, 
1893,  the  plaintiff  conveyed  to  the  defendant  a  strip  of  land 
adjoining  the  railroad  on  the  north,  being  part  of  the  original 
northerly  parcel  owned  by  Curtis  ;  the  deed  containing  this 
proviso:  ''Provided,  however,  that  any  rights  of  way  or 
farm  crossing  that  may  exist  in  favor  of  said  Knowlton  over 
said  railroad  shall  extend  over  the  land  herein  conveyed  from 
said  railroad  to  the  land  of  the  grantor,  and  this  conveyance 
is  not  to  affect  any  such  rights.  The  grantee  is  to  build  a 
divisional  fence  along  this  strip,  and  make  any  necessary 
ditches  and  culverts  or  any  retaining  walls  that  may  be  nec- 
essary by  the  acts  of  the  grantor.'*  The  court  found  that, 
unless  the  facts  above  set  forth  showed  that  the  plaintiff 
had  the  right  to  use  said  crossing  by  virtue  of  the  Curtis 
deed,  and  prevented  the  finding  that  the  use  of  this 
crossing  by  the  plaintiff  and  his  grantors  was  adverse,  such 
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use  since  the  railroad  was  built,  and  since  the  plaintiff  and 
his  grantors  ceased  to  have  any  legal  right  by  virtue  of  said 
deed  to  use  said  crossing,  had  been  an  adverse  use  by  the  plain- 
tiff and  his  grantors ;  and,  as  an  inference  of  fact  from  the  fore- 
going facts,  that  the  parties  intended  by  the  provision  in  the 
Curtis  deed  to  retain  in  him  not  a  temporary  and  personaU 
but  a  permanent,  rigfat  for  the  benefit  of  the  premises  he 
continued  to  hold,  and  that  such  right  was  intended  to  be 
appurtenant  to  the  said  premises,  and  vest  in  said  Curtis,  his 
heirs  and  assigns ;  that  said  passway  and  crossing  were 
necessary  to  the  enjoyment  of  said  premises  retained  by 
Curtis,  and  from  the  time  the  railroad  was  laid  out  down  to 
the  preventing  plaintiff  using  said  crossing  were  open,  vis- 
ible,— such  as  would  be  apparent  to  an  ordinary  observer, — 
and  such  as  naturally  and  necessarily  belonged  to  said  premi- 
ses ;  that,  as  an  inference  of  fact  from  the  foregoing  facts, 
the  defendant  had  notice  of  the  use  by  the  various  grantors 
subsequent  to  Curtis  of  this  crossing,  under  claim  of  rights 
and  as  a  matter  of  law ;  that  the  public  records  were  notice 
to  defendant ;  that  the  use  was  not  personal  to  Curtis  after 
his  conveyance  to  Pratt ;  that  no  actual  notice  was  brought 
home  to  defendant  of  these  facts  except  as  stated  herein ; 
that  from  these  facts,  as  matter  of  law,  this  crossing  became 
annexed  to  and  appurtenant  to  said  premises ;  that  the  lan- 
guage in  the  Curtis  deed  created  an  exception ;  that,  if  this 
is  not  true  as  a  matter  of  law,  the  plaintiff  acquired  a  title 
by  prescriptioti  in  said  crossing;  and  that  no  claim  of  ad- 
verse user  was  made  to  the  defendant  by  any  of  these  grant- 
ors, so  far  as  appeared  in  evidence.  The  defendant  claimed 
on  the  trial  that  a  way  of  necessity  was  created  upon  the 
conveyance  by  Curtis,  in  1847,  across  the  land  he  conveyed 
to  the  railroad  company,  and  that  this  way  ceased  upon  the 
acquisition  by  Danforth  Knowlton,  in  1885,  of  the  adjoining 
land  on  the  north  running  to  a  highway ;  that  the  clause 
respecting  the  crossing  in  the  Curtis  deed  did  not  amount 
either  to  a  reservation  or  an  exception,  but  at  most  to  a 
license  to  Curtis  and   his  successors  in   interest;  and  that  a 
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disclaimer  was  necessary  before  any  claim  by  adverse  user 
could  be  set  up.  These  claims  were  overruled.  Curtis  had 
acquired  title  to  the  original  tract,  containing:  nine  acres,  in 
1825,  the  deed  describing  it  as  bounded  southerly  on  a  high- 
way, and  in  all  other  directions  on  land  of  private  owners. 
The  same  boundaries  were  followed  in  his  deed  of  1847  to 
the  railroad  company,  and  of  1848  to  George  Pratt.  The 
defendant  claimed  that  from  these  deeds  (there  being  no 
other  evidence  to  qualify  or  explain  these  boundaries)  it  was 
entitled  to  a  finding  that  the  parcel  north  of  the  railroad  did 
not  bound  on  any  highway,  and  had  no  means  of  access  to 
any,  except  by  passing  over  the  southerly  parcel  to  the  high- 
way on  which  that  was  bounded.  The  court  refused  to 
make  such  a  finding,  and  this  refusal  was  made  one  ground  of 
appeal. 

William    D,  Bishop^  Jr,y  and    William  B,   Boardmarii  for 
appellant. 

Stiles  Judson,  Jr,y  for  appellee. 

Baldwin,  J.  (after  stating  the  facts).  The  clause  in  the 
deed  of  1847  by  Curtis  to  the  railroad  company  respecting  a 
crossing  could  not  constitute  an  exception.  The  oflfice  of  a 
provision  of  that  description  is  to  exclude  from 

.  1  .  4  Grant  to  Bail- 

the  grant  and  retain  to  the  grantor  some  portion  road-Farm 
of  his  estate,  whatever  is  thus  excluded  remain-  S^iE*""*""^*" 
ing  in  him  as   of    his  former  right  and   title, 
because  it  is  not  granted.     Chappell  v.  Railroad  Co.,  62  Conn. 
195,  207,  24  Atl.  997.     A  reservation,  on  the  other  hand,  is 
a  new  creation  of  something  not  previously  existing.     Barnes 
V,  Burt,  38   Conn.  541.     The   grantee  under  the  deed   was 
subjected  by  its  terms  to  the  duty  of  building  a  crossing  over 
the  proposed  railroad,  to  be  used  ''to  pass  to  the  back  land, 
with  cart  or  otherwise.'*     The  railroad  was  yet  to  be  con- 
structed.    Whatever  was  thus  to  be  done  was  to  be  done  as 
a  new  thing  in  the  future,  and  the  words   in  question  there - 
16  (N  s)  A  &  E  R  Ca&— 37 
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fore    are    to    be    construed  as   a   reservation.     Whether  a 

reservation  without  words  of  limitation  inures 
ISl^^SSSStor'8  to  the  benefit  of  successors  in  title  is  to  be  deter- 
mined from  the  language  employed,  read  in  the 
light  of  the  surrounding  circumstances.  One  material  cir- 
cumstance was  the  situation  in  which  the  construction  of 
the  railroad  would  leave  the  back  lot.  Would  there  be  any 
other  means  of  access  to  it  than  that  over  the  strip  of  land 
granted?  As  bearing  on  this  point,  the  defendant's  exception 
is  well  taken  to  the  refusal  of  the  trial  court  to  find  that  this 
northerly  parcel  was  surrounded  on  all  sides  by  lands  of 
private  owners,  across  which  it  had  no  appurtenant  rights  of 
way.  The  only  evidence  as  to  this,  adduced  by  either  party, 
was  the  three  deeds  to  and  from  Curtis.  These  disclosed  no 
rights  of  way,  and  none  were  to  be  presumed.  No  other 
conclusion  could  be  legally  drawn  from  them  than  that  the 
back  lot  was  left  by  the  deed  in  an  inaccessible  condition, 
except  so  far  as  either  the  deed  itself  or  the  law  provided 
otherwise.  No  harm,  however,  was  done  to  the  defendant 
by  the  refusal  to  find  this  fact.  If  a  way  of  necessity  existed 
in  favor  of  the  back  lot,  it  ceased  when  the  necessity  ceased, 
and  that  was  when  Danforth  Knowlton,  in  1885,  acquired 
title  to  the  adjoining  land  to  the  northward,  bounding  on  a 
highway.  But  whether  one  ever  existed  or  not  did  not  affect 
the  duty  of  the  railroad  company  under  the  deed.  The  terms 
of  that  instrument  required  of  it  the  construction  of  a  crossing 
for  a  single  purpose,  and  that  was  to  allow  some  one,  not 
named,  **to  pass  to  the  back  land,  with  cart  or  otherwise." 
This  reference  to  the  **back  land*'  naturally  imports  that  the 

reservation  was  for  the  benefit  of  the  owner  of 
IStlSSr      both  lots,  to  enable  him  to  go  from  one  part  of 

his  farm  to  another.  It  was  not  a  way  between 
the  back  lot  and  the  highway  that  the  parties  had  in  mind, 
but  one  between  the  back  lot  and  the  front  lot.  So  long  as 
there  was  unity  of  ownership  as  respects  these  two  parcels, 
such  a  way  was  reserved  to  the  grantor  and  his  heirs  or 
assigns.     To  limit  it  to  his  life  would  not  satisfy  the  obvious 
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purpose  of  the  conveyance.  But,  when  the  title  was  severed 
by  the  conveyance  of  the  front  lot  by  Booth  to  Chambers  in 
1880,  the  obligation  of  the  railroad  company  to  permit  the 
use  of  the  crossing  came  to  an  end.  The  two  lots  were 
thenceforth  held  by  different  owners,  and  there  could  be  no 
occasion  to  go  as  a  matter  of  right  from  one  to  the  other. 
The  adverse  user  by  Booth  and  his  assigns  since  1880  is 
unimportant,  as  it  was  stopped  by  the  act  of  the  defendant 
which  is  complained  of  before  the  lapse  of  15  years. 

The  superior  court  had  the  right  to  take  judicial  notice 
of  the  historic  fact  that  the  railroad  between  New  Haven  and 
New  York  was  opened  by  January  1 ,  1849.  The  opening  of  a 
new  railroad  for  public  use  is  one  of  those  events 
of  public  notoriety  which  are  to  be  taken  as  roaSSSSmciS*"" 
known  by  the  courts  because  they  are  known  to 
everybody.  It  is  a  great  geographical  change,  l&e  the  burst- 
ing out  of  a  new  river  from  the  earth,  to  serve  as  a  highway 
of  commerce  in  new  directions.  But  the  user  of  the  cross- 
ing after  that  date  down  to  1880  could  found  no  prescriptive 
right,   since  it   was   authorized    by   the  Curtis   deed. 

The  reference  in  the  deed  of  July,  1893,  from  the  plaintiff 
to  the  defendant  to  **any  right  of  way  or  farm  crossing  that 
may  exist*'  in  his  favor  over  the  railroad  did  ^mtovo^ 
not  estop  the  defendant  from  denying  that  there 
was  any  such  right.  Not  only  is  it  spoken  of  merely  as 
something  that  *' may"  exist,  but  this  is  coupled  with  the 
provision,  equally  operative  in  favor  of  both  parties,  that 
the  * 'conveyance  is  not  to  affect  any  such  rights." 

It  is  urged  that  the  trial  court  has  found  as  a  fact  that  the 
intent  of  the  Curtis  deed  was  to  retain  in  him  and  his  heirs 
and  assigns  a  permanent  right  of  way  over  the 
railroad  as  an  appurtenance  to  the  land  on  each  &Iw^p£?ai- 
side  of  the  granted  premises,  and  that  such  an 
inference  of  fact  from  other  facts  is  not  the  subject  of  review 
on  appeal.     The  judgment  obtained  by  the  plaintiff  is  finally 
rested  by  the  finding  in  the  alternative  upon  one  or  the  other 
of  two  inconsistent  grounds, — either  that  the   provision  in 
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the  Curtis  deed  as  to  a  crossing:  constituted  an  exception,  or, 
if  this  be  not  so,  tliat  the  plaintiff  had  a  prescriptive  title  by 
adverse  use.  These  are  expressly  stated  to  be  conclusions 
of  law,  and  the  preliminary  finding  as  to  a  right  of  way 
under  the  Curtis  deed,  appurtenant  to  the  entire  premises, 
while  described  as  an  inference  of  fact,  is  essentially  one  of 
law,  for  it  must  be  read  in  connection  with  the  final  adjudica- 
tion that  this  right  is  of  the  character  of  an  exception.  The 
terms  of  the  deed  are  before  us,  and  also  the  situation  of  the 
premises,  and  the  acts  of  the  parties  in  the  nature  of  a 
practical  construction  of  the  right  reserved.  The  main 
question  is  as  to  the  meaning  of  the  words  they  used, 
and  proceedings  in  error  would  often  be  but  an  illusory 
remedy  were  an  appellate  court  to  be  considered  as 
bound  in  determining  such  a  question  by  the  opinion 
of  the  court  below  whenever  that  is  based  in  part  on 
circumstances  attending  or  following  the  transaction,  not- 
withstanding these  are  fully  spread  upon  the  record. 
Whitman  v.  Arms  Co.,  55  Conn.  247,  249,  10  Atl.  571 ;  Nolan 
V.  Railroad  Co., 70  Conn.  159,  174,  176,  10  Am.  &  Eng.  R. 
Cas. ,  N.  S.,  637,  39  Atl.  115.  There  is  error,  and  the  judg- 
ment is  reversed.     The  other  judges  concurred. 


NOTES. 

Judicial  Notice— Matters  Relating  to  Railways.— The  charter  of 
an  incorporated  railroad  company  is  a  private  statute,  of  which  the 
courts  cannot  take  judicial  notice,  Conley  v,  Columbus  T.  R.  Co..  44 
Tex.  579 ;  and  in  the  chancery  court  it  must  be  pleaded  as  well  as 
proved,  although  the  statute  dispenses  with  the  necessity  of  plead- 
ing" it  specially  in  courts  of  law.  Perry  v.  New  Orleans,  M.  &  C.  R- 
Co.,  55  Ala.  413.  But  while  judicial  notice  cannot  be  taken  of  the 
charter  of  a  private  corporation,  nor  of  its  corporate  power  or 
capacity,  if  it  derives  existence  from  such  charter,  t.  e,  a  special  act 
of  incorporation,  yet  if  it  is  shown,  to  have  been  incorporated  under 
the  general  laws  which  authorize  the  formation  and  define  the  pow- 
ers of  corporations,  these  are  public  laws,  of  which  notice  must  be 
taken,  and  the  power  must  be  referred  to  such  general  laws.  Kelly 
V,  Ala.  &  C.  R.  Co.,  58  Ala.  489,  21  Am.  Rep.  138.    Although  the  leg- 
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islature  may  not  by  a  provision  inserted  in  an  act  have  the  power 
to  make  that  a  public  law  which  in  its  essential  nature  is  a  private 
law,  yet,  where  the  legislature  has  expressly  declared  that  a  charter 
shall  be  a  public  act,  the  courts  are  authorized  to  take  judicial  notice 
of  its  terms.     Case  v.  Kelly,  133  U.  S.  21,  43  Am.  &  Eng.    R.  Cas.  1. 

And  judicial  notice  is  taken  of  a  railway  charter  granted  by 
special  act  of  the  legislature,  published  as  a  public  act,  and  referred 
to  in  other  public  acts  subsequently  passed.  Frazier  v.  East  Tenn., 
V.  &  G.  R.  Co.,  40  Am.  &  Eng.  R.  Cas.  358,  88  Tenn.  138,  12  S.  W. 
Rep.  537 ;  Woods  v.  Durrett,  28  Tex.  429 ;  Wright  v,  Hawkins,  28 
Tex.  452;  Hart  v.  Baltimore  &  O.  R.  Co.,  6  W.  Va.  336;  State  v. 
Baltimore  &  O.  R.  Co.,  IS  W.  Va.  362.  And  where  in  a  general  act 
of  the  legislature  the  corporate  existence  of  a  railroad  in  Texas  is 
recognized,  the  court  will  take  judicial  knowledge  of  the  existence 
of  the  corporation.     Houston  &  T.  C.  R.  Co.  v,  Knapp,  51  Tex.  569. 

In  West  Virginia,  statutes  of  that  state  or  of  the  parent  state  of 
Virginia,  creating  railroad  corporations,  or  licensing  and  author- 
izing them  to  exercise  their  franchises  within  the  state,  are  deemed 
public  acts,  of  which  the  courts  of  the  state  take  judicial  notice,  and 
the  federal  courts,  when  acting  within  the  states,  must  do  likewise. 
Martin  v,  Baltimore  &  O.  R.  Co.,  151  U.  S.  673,  14  Sup.  Ct.  Rep.  533. 

A  federal  court  will  take  judicial  notice  of  the  fact  that  a  railroad 
company  is  authorized  by  an  act  of  congress  to  build  and  maintain 
a  bridge  over  navigable  waters.  Pennsylvania  R.  Co.  v.  Baltimore 
&  N.  Y.  R.  Co.,  37  Fed.  Rep.  129. 

Foreign  Statutes. — Courts  cannot  take  judicial  notice  of  the  stat- 
utes of  another  state  chartering  a  railroad  company.  Carey  v, 
Cincinnati  &  C.  R.  Co.,  25  Iowa  357. 

Corporate  Existence. — The  court  cannot  take  judicial  notice  of  the 
existence  of  railroads.  Logansport,  P.  &  B.  R.  Co.  v,  Caldwell,  38 
111.  280.  And  while  taking  judicial  notice  of  an  act  of  the  legisla- 
ture authorizing  the  sale  of  a  railroad,  they  will  not  take  such 
notice  as  to  the  fact  of  the  sale.  Nor  do  they  judicially  know  that 
the  corporate  existence  of  a  company,  whose  charter  has  not  expired 
by  limitation,  has  ceased,  or  that  the  corporation  has  successors. 
Shea  V.  Knoxville  &  K.  R.  Co.,  6  Baxt.  (Tenn.),  277. 

Name  of  Railroad. — Courts  cannot  take  judicial  notice  that  a  well- 
known  railroad  company  is  popularly  known  by  the  initial  letters 
of  the  words  constituting  its  full  name ;  for  example,  that  ''C.  B.  A 
Q.  R.  R.  Co.,*'  means  the  Chicago,  Burlington  &  Quincy  Railroad 
Company.^  So  held  where  thosee  initials  alone  were  used  to  designate 
the  party  adversely  interested  in  a  petition  to  take  depositions  to 
perpetuate  testimony,  under  gg  3745-3750  of  the  Code  :  and  the  depo- 
sitions so  taken  were  not  admissible  in  a  subsequent  action  against 
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said  corporation,  although  some  one  filed  cross  interrogations 
signed  "C.  B.  &  Q.  R.  R.  Co.,"  Accola  v,  Chicago,  B.  &  Q.  R.  Co.,  70 
Iowa,  185.  Nor  will  courts  take  judicial  notice  of  a  statement  in  a 
report  of  the  commissioner  of  railroads  to  the  effect  that  the  terms 
of  the  statute  authoring  a  change  of  name  on  the  part  of  a  railroad 
company  having  been  complied  with,  and  the  name  of  the  company 
changed.  Cincinnati,  W.  &  B.  R.  Co.  v,  HoflPhines,  46  Ohio  St.  643, 
40  Am.  &  Eng.  R.  Cas.  221. 

Seal  of  Company. — The  court  cannot  take  judicial  notice  of  the 
fact  that  a  railroad  company  has  a  seal  other  than  a  scroll  which 
appears  on  a  bill  filed  by  them.  Illinois  Cent.  R.  Co.  v,  Johnson,  40 
111.  35. 

Residence  of  Corporation.— The  Baltimore  &  Ohio  R.  Co.  is  a 
domestic  corporation  of  West  Virginia  and  liable  to  be  sued  there, 
and  the  courts  of  that  state  will  take  judicial  cognizance  of  that 
fact.  Henen  v.  Bait.  &  O,  R.  Co.,  17  W.  Va.  881,  9  Am.  &  Eng.  R. 
Cas.  4%  ;  Hart  v.  Bait.  &  O.  R.  Co.,  6  W.  Va.  336. 

Location  of  Road. — The  court  cannot  take  judicial  notice  that  a 
railroad  company  in  locating  its  road  between  two  given  points  will 
not  run  the  same  to,  or  near  certain  other  places  from  which  it  re- 
ceived subscriptions  of  stock.  Phillips  v.  Town  of  Albany,  28  Wis. 
340. 

Construction  of  Road. — In  Alabama  Midland  R.  Co.  if,  Coskrj, 
(Ala.,  April  9,  1891),  9  So.  Rep.  202,  it  was  held  that  courts  will  take 
judicial  notice  that  railroad  lines  are  marked  out  and  grades  fixed 
by  the  company*s  engineer. 

Extent  of  Railway  System.— It  is  a  matter  of  common  notoriety 
and  judicial  knowledge  that  the  '^Missouri  Pacific  Railway  System" 
operates  and  controls  the  Texas  &  Pacific  R.  Co.,  and  the  former  com- 
pany is  estopped  from  denying  it.  Texas  &  P.  R.  Co.  v,  Logan,  3 
Tex.  App.  (Civ.  Cas.)  227;  Missouri  Pac.  R.  Co.  v.  Graves,  2  Tex. 
App.  (Civ.  Cas.)  594;  Missouri  Pac.  R.  Co.  v.  White,  3  Tex.  App. 
(Civ.  Cas.)  200. 

In  a  suit  for  damages  resulting  from  injuries  received  on  a  rail- 
road chartered  in  Tennessee,  and  lying  partly  in  that  state  and 
partly  in  others,  the  declaration  averred  a  substantial  cause  of 
action  under  the  Tennessee  statute,  but  failed  to  allege  that  the 
injuries  were  committed  in  that  state.  Held,  that  it  was  not  neces- 
sary to  allege  that  the  accident  occurred  in  that  state,  as  the  court 
would  take  judicial  notice  that  the  road  lay  partly  in  Tennessee, 
and  if  the  accident  occurred  in  another  state,  it  might  be  shown  on 
the  trial.     Hobbs  v.  Memphis  &  C.  R.  Co.,  9  Heisk.  (Tenn.)  873. 

In  Miller  et  al.  v.  Texas  &  N.  O.  R.  Co.,  83  Tex.  518,  it  was  held 
that  the  court  would  not  take  judicial  notice  that  a  designated  rail- 


Am  A  Eng  CROSSINGS  583 

R  Cas 

Notes 

way  was  part  of  a  certain  system,  where  it  had  no  knowledge  of  the 
contract  under  which  the  system  was  created.  In  this  case  the 
court  said  :  * 'Rail  roads  are  public  highways,  and  it  is  a  matter  of 
history  that  important  lines  of  railroad,  once  established,  have 
remained  as  fixed  and  permanent  in  their  course  as  the  rivers 
themselves.  Their  locality  becomes  so  notorious  and  indisputable 
that  the  courts  will  take  notice  thereof.  Railway  Co.  y.  State,  72 
Tex.  410,  36  Am.  &  Eng.  R.  Cas.  481.  So  the  court  would  take 
notice  of  the  locality  of  the  defendant's  line  of  railroad,  for  it 
is  a  physical  and  geographical  fact  of  undisputed  notriety. 
But,  in  order  to  take  notice  that  the  defendant's  line  of  railroad  is  a 
part  of  a  system  of  railroads,  the  court  must  be  aware  of  the  contract 
through  which  the  system  is  created.  It  has  been  held  that  courts 
will  judicially  know  that,  as  a  general  rule,  trains  running  upon  a 
railroad  are  run,  directed,  and  controlled  by  the  owners  of  the  road. 
12  Am.  %L  Eng.  Enc.  Law,  p.  165,  note  2.  A  contractual  rela- 
tion which  a  railroad  might  enter  into  with  other  railroads  to  form 
a  continuous  line  for  the  transportation  of  freight  would  not  be  of 
such  lustorical  or  commercial  notoriety  as  to  render  it  so  indispu- 
table that  the  courts  ought  to  take  judicial  notice  that  such  was  the 
fact.  There  is  a  growing  disposition  for  the  courts  to  extend  the 
area  of  judicial  knowledge  ;  but  they  should  exercise  this  power 
with  caution.  Care  must  be  taken  that  the  requisite  notoriety  exists, 
and  every  reasonable  doubt  on  the  subject  should  be  promptly 
resolved  in  the  negative.  Brown  z/.  Piper,  91  U.  S.  37  ;  Railroad  Co. 
V,  Gaines,  88  Ala.  377,  44  Am.  &  Eng.  R.  Cas.  1." 

But  they  will  judicially  notice  the  use  and  occupation  of  streets 
for  horse  railroads.  Jersey  City  &  B.  Co.  v,  Jersey  City  &  H.  Co.,  5 
C.  E.  Green  (N.  J.),  61. 

Land  Grants. — The  court  will  not  take  judicial  notice  of  the  losses 
which  the  Northern  Pacific  R.  Co.  had  sustained  by  reason  of  the 
Indian  reservations,  and  of  the  settlements  which  had  been  made 
within  the  limits  of  its  grant  prior  to  the  final  location  of  its  line, 
and  from  this  assume  that  the  selection  of  the  lands  aforesaid  was 
in  lieu  of  losses  thus  sustained.  Elling  v.  Thexton,  7  Mont.  330,  16 
Pac.  Rep.  931. 

Courts  will  not  take  judicial  notice  that  a  railroad  company 
under  its  charter  condemned  or  acquired  title  to  any  particular 
land  or  strip  of  land.  Chapman  v.  Pittsburgh  &  S.  R.  Co.,  18  W. 
Va.  184.  9  Am.  &  Eng.  R.  Cas.  484. 

Managennent  of  Railroads. — It  seems  that  the  courts  may^take 
judicial  notice  of  the  way  in  which  the  great  railways  are  managed 
in  the  everyday  practical  running  of  them.  Slater  v.  Jewett,  85  N. 
Y.  61,  5  Am.   &  Eng.  R.  Cas.  515;  Cleveland,  C,  C.  &  St.  L.  R.  Co. 
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V,  Jenkins,  174  111.  398.  Courts  will  also  judicially  know 
that  as  a  general  rule  trains  running  upon  a  railroad  are  run,  di- 
rected and  controlled  by  the  owners  of  the  road.  South  &  N.  Ala. 
R.  Co.  V,  Pilgreen,  62  Ala.  305. 

Powers  and  Duties  of  Officers  and  Enfiployees. — The  courts  will 
presume  from  the  ordinary  meaning  of  the  term  "general  manager" 
that  such  an  officer  has  the  general  direction  and  control  of  the 
afifairs  of  the  corporation  and  authority  to  bind  it  by  contract  for 
nursing,  etc.,  of  persons  injured  on  the  line  of  the  railway.  Ironis- 
ville,  E.  &  St.  L.  R.  Co.  V,  McVey,  98  Ind.  391,  22  Am.  &  Eng.  R. 
Cas.  382.  So  they  will  take  judicial  notice  of  the  authority  of  a 
railway  superintendent,  and  presume  that  such  officer  has  power  to 
conduct  its  ordinary  business  transactions,  such  as  receiving  or  re- 
fusing cordwood  for  transportation.  Sacalaris  v.  Eureka  &  P.  R. 
Co.,  18  Nev.  155,  16  Am.  &  Eng.  R.  Cas.  580.  But  the  courts  cannot 
judicially  know  or  presume  without  further  proof  of  tlie  duties  and 
powers  of  a  '*roadmaster''  than  what  the  term  indicates,  that  such  an 
employee  has  authority  to  bind  the  corporation  by  a  contract  with  a 
third  party  for  nursing  a  person  injured  upon  the  line  of  the  railway. 
Louisville,  E.  &  St.  L.  R.  Co.  v.  McVey,  98  Ind.  391, 22  Am.  &  Eng.  R- 
Cas.  382.  And  whether  the  station  agents  along  the  line  of  a  rail- 
road have  authority  to  bind  the  company  by  contracts  to  furnish 
cars  is  a  question  of  fact,  and  the  courts  cannot  take  judicial  notice 
that  such  agents  possess  such  power  or  are  held  out  to  the  world  as 
possessing  it ;  and  it  is  error  to  reject  testimony  oflFered  to  prove 
that  they  have  such  power.  Wood  v,  Chicago,  M.  &  St.  P.  R.  Co., 
59  Iowa,  1%,  6  Am.  &  Eng.  R.  Cas.  314.  In  Brown  v.  Mo.  Pac.  R. 
Co.,  67  Mo.  122,  it  was  held  generally  that  the  courts  will  not  take 
judicial  notice  of  the  duties  of  officers  of  railroad  companies.  And 
in  McGowan  v,  St.  Louis,  etc.,  R.  Co.,  61  Mo.  528,  it  was  adjudged 
that  the  courts  cannot  take  judicial  notice  of  the  duties  required  of. 
or  performed  by  the  different  servants  engaged  in  managing  a  rail- 
way train,  nor  the  degree  of  supremacy  or  subordination  existing^ 
between  them. 

Incidents  of  Travel. — Courts  must  take  judicial  notice  of  what 
everybody  knows  with  regard  to  the  incidents  of  railroad  travel,  as 
obvious  and  inexcusable  negligence  on  part  of  passenger.  Downey 
V.  Hendrie,  46  Mich.  498,  8  Am.  &  Eng.  R.  Cas.  386.  "Judges  can- 
not denude  themselves  of  the  knowledge  of  the  incidents  of  railroad 
travelling  which  are  common  to  us  all.**  Siner  v.  The  Great  West- 
ern r!  Co.  L.  R.,  4  Exch.  Div.  123  ;  Dublin,  etc.,  R.  Co.  v.  Slattery, 
L.  R.,  3  App.  Cas.  1155  ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Miller.  25 
Mich.  274.  The  ordinary  speed  of  a  railway  train  is  matter  for 
judicial  cognizance,  and  hence  a  very  simple  calculation  will  deter- 
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mine  with  approximate  certainty  the  time  in  which  mails  may  be 
transported  between  New  York  and  Pittsburg-h.  Pearce  v,  Lang-fit, 
101  Pa.  St.  512.     Compare  Wigg-in  v.  Burkham,  10  Wall.  (U.  S.),  129. 

Courts  are  bound  to  recognize  essential  differences  in  the  nature 
and  modes  of  travel  and  transportation  upon  railroads  and  ordinary 
hig^hways,  both  of  which  are  authorized  by  law  ;  that  greater  speed 
in  travel  and  transportation  is  one  of  the  objects  of  authorizing  con- 
veyance by  rail ;  that  locomotives  and  heavy  trains  cannot  be  sud- 
denly stopped  or  turned  out  of  their  course  and  that  the  authority 
g-iven  by  law  to  railroads  to  cross  highways  and  fixing  no  limit  to 
their  speed  necessarily  gives  them  the  preference  at  the  crossing, 
otherwise,  their  rate  of  speed  must  be  so  reduced  and  the  regularity 
of  trains  so  interrupted  as  to  defeat  the  very  object  and  purpose  of 
railroad  transportation.  Lake  Shore  &  M.  S.  R.  Co.  v.  Miller,  25 
Mich.  274. 

Unblocked  Frogs  and  Switches. — The  construction  and  operation 
of  a  railroad  without  blocking  its  frogs  and  switches  is  not  negli- 
g-ence  per  se  of  which  a  court  will  take  judicial  notice,  upon  proof 
of  the  fact  of  such  construction  and  operation  and  failure  to  block 
the  frogs  and  switches  ;  nor  will  the  court  notice  the  fact  that 
unblocked  frogs  are  inherently  unsafe.  Missouri  Pac.  R.  Co.  v. 
Lewis,  24  Neb.  848,  40  N.  W.  Rep.  401,  2  L.  R.  A.  67. 

Fences. — A  court  cannot  take  judicial  knowledge  without  evidence 
that  a  railway  was  not  fenced  at  a  certain  point  ;  the  burden  of 
proving  that  it  was  fenced  is  on  the  railroad  company  in  order  to 
•establish  its  defense.    Texas  C.  R.  Co.  v.  Childress,  64  Tex.  346. 

Crossings  —  Gates  and  Gatekeeper  Promote  Safety.  —  Judicial 
notice  will  be  taken  of  the  fact  that  the  maintenance  of  gates  and 
a  g-atekeeper  at  a  railroad  crossing  tends  to  promote  safety.  Rich- 
mond Union  Pass.  R.  Co.  v.  Richmond,  etc.,  R.  Co.  (Va.),  32  S.  E. 
Rep.  787. 

Speed  down  Grade. — It  is  not  a  matter  of  which  a  court  can  take 
judicial  knowledge  that  the  tendency  of  an  inclined  grade  is  to 
accelerate  the  motion  of  a  car  moving  down  the  incline,  and  that 
the  law  of  friction  operates  against  the  acceleration  of  its  motion, 
and  that  in  some  degree  of  inclination  the  friction  would  equal  and 
neutralize  the  motion  caused  by  the  descending  grade.  The  effect 
of  these  causes  must  be  determined  by  the  jury  from  the  evidence 
introduced  on  trial.  Chicago,  St.  L.  &  P.  R.  Co.  v.  Champion  (Ind.), 
32  N.  E.  Rep.  874  . 

Checking  Baggage. — The  courts  may  take  judicial  notice  of  the 
system  of  checking  baggage  by  railroad  companies  and  of  the 
ireneral  practice  in  case  of  through  passengers  having  tickets  for 
the  entire  route  over  roads  owned  and  operated  by  separate  and  con- 
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necting  lines,  for  the  iirst  company  to  check  the  bag-gage  to  its 
Unal  destination  and  deliver  it  to  succeeding  carriers.  Isaacson  zk 
New  York  Cent.  &  H.  R.  Co.,  94  N.Y.  378,  16  Am.  &  Kng.  R.  Cas. 
188. 

Capacity  of  Car. — The  courts  cannot  take  judicial  notice  of  the 
rule  for  the  measurement  of  corn  in  the  shuck,  nor  declare  that  a 
railroad  car,  26  feet  long,  8  feet  wide,  and  4  feet  high  cannot  hold 
300  bushels  of  corn  in  the  shuck.  South  &  N.  Ala.  R.  Co.  v.  Wood^ 
74  Ala.  449,  21  Am.  &  Eng.  R.  Cas.  39. 

Liability  of  Car  to  Frighten  Horses. — Judicial  notice  will  be  taken 
that  a  box  freight  car  in  a  state  of  rest  at  a  highway  crossing  is 
not  per  se  a  frightful  object  to  horses  of  ordinary  gentleness ;  the 
question  is  not  for  the  jury.  Gilbert  v,  Flint  &  P.  M.  R.  Co.,  51 
Mich.  488,  15  Am.  &  Eng.  R.  Cas.  491. 

Inspection  of  Cars.— The  court  will  judicially  notice  as  a  part  of 
the  general  knowledge  of  the  business  community  that  the  railroads 
of  the  country  conduct  inspections  under  a  system  which  all  persons 
so  employed  as  to  be  interested  are  presumed  to  understand.  Smith 
V,  Potter,  46  Mich.  258,  2  Am.  &  Eng.  R.  Cas.  140. 

Killing  Stock. — Where,  in  an  action  for  killing  stock  there  is 
evidence  that  the  defendant  company  owned  and  operated  the  road 
at  the  time  of  the  killing,  the  court  may  infer  therefrom,  in  the 
absence  of  evidence  to  the  contrary  that  the  train  which  struck  and 
killed  the  stock  was  the  property  of  the  defendant.  Evansville  &  C. 
R.  Co.  V.  Smith,  65  Ind.  92. 

Cultivation  of  Right  of  Way  by  Abutting  Owners.— The  court  will 
take  judicial  notice  of  the  fact  that  it  is  the  universal  custom  of  rail- 
road companies  to  allow  the  abutting  owner,  whose  land  has  been 
taken  for  a  right  of  way,  to  cultivate  such  right  of  way  up  to  the 
side  of  the  drainage  ditches  of  the  railroad.  Ward  v,  Wilmington  & 
Weldon  R.  Co.  (N.  Car.),  49  Am.  &  Eng.  R.  Cas.  540. 

Competing  Lines. — In  an  action  to  enjoin  an  illegal  agreement 
between  two  railroad  companies  to  keep  down  competition,  the  court 
will  take  judicial  notice  of  the  fact  that  the  two  railroads  touching 
the  same  point  are  competing  lines.  Gulf,  etc.,  R.  Co.  v.  State,  72 
Tex.  404,  36  Am.  &  Eng.  R.  Cas.  481. 

Loss  of  Arm  in  Accident. — In  a  suit  to  recover  damages  for  the  loss 
of  an  arm,  etc.,  no  proof  to  show  that  such  loss  would  impair  the 
party's  ability  to  pursue  his  ordinary  business  is  necessary  upon 
which  to  base  an  instruction  relating  to  damagesgrowingout  of  the 
want  of  such  ability.  Chicago,  B.  &  Q.  R.  Co.  v.  Warner,  108  III. 
538,  18  Am.  &  Eng.  R.  Cas.  100. 

Negligence— Reasonable  Care. — Courts  are  bound  judicially  to 
know  that  no  care  is  not  due  or  reasonable  care  ;  that  when  no  care 
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whatever  has  been  used  in  approaching  a  known  or  threatened  dan- 
ger and  no  effort  whatever  made  to  ascertain  or  avoid  it,  reasonable 
care  has  not  been  exercised  and  the  party  has  been  guilty  of  negli- 
gence.    Lake  Shore  &  M.  S.  R.  Co.  v.  Miller,  25  Mich.  274. 

Taxation  —  Comparative  Values  of  Different  Railroad  Lines.  — 
Where  a  terminal  company  which  owns  but  twelve  miles  of  track 
in  a  city  complains  that  it  is  assessed  much  higher  per  mile  for 
taxation  than  other  companies  whose  tracks  enter  the  city,  and 
where  the  evidence  does  not  show  either  the  actual  or  the  relative 
values  of  the  different  roads,  the  court  will  take  judicial  notice  of 
the  fact  that  most  of  the  other  roads  are  long  lines  ;  that  the  num- 
ber of  trains  and  the  amount  of  traffic  passing  over  them  are  limited 
as  compared  with  the  terminal  road,  and  that  the  assessed  valuation 
per  mile  placed  upon  them  is  the  average  value  of  the  whole  of  the 
line,  and  not  of  that  portion  which  is  in  the  city.  St.  Louis  B.  & 
T.  R.  Co.  V,  People  ex  reL,  39  Am.  &  Eng.  R.  Cas.  562,  127  111.  627, 
21  N.  E.  Rep.  348. 

Express  Business. — The  express  business  is  a  branch  of  the  car- 
rying trade  which  the  courts  will  take  notice  of  as  distinct  in  its 
character  and  requirements  from  the  business  of  transporting  large 
masses  of  freight  in  the  way  usually  done  by  railroad  and  steamboat 
companies.  Dinsmore  v.  Missouri,  Kan.  &  Tex.  R.  Co.  (C.  C),  3 
Am.  &  Eng.  R.  Cas.  594  ;  Wells,  Fargo  &  Co.  v,  Oregon  R.  &  N.  Co., 
18  Fed.  Rep.  517,  16  Am.  &  Eng.  R.  Cas.  71.  But  courts  canmot  offi- 
cially take  notice  how  long  it  might  take  an  express  company  to 
carry  a  sum  of  money  from  one  designated  city  to  another.  Rice  v, 
Montgomery,  4  Biss.  (C.  C),  75. 

It  has  been  held  that  Courts  and  juries  from  their  general 
information  may  take  the  initials  '*C.  O.  D.'*  when  affixed  to 
packages  sent  by  common  carriers  from  seller  to  buyer  to 
mean  that  delivery  is  to  be  made  upon  payment  of  the  charges 
due  the  seller  for  the  price  and  the  carrier  for  the  carriage 
of  the  goods.  State  v.  Intoxicating  Liquors,  73  Me.  278;  U. 
S.  Express  Co.  v.  Keefer,  59  Ind.  263.  But  in  Collender  v, 
Dinsmore,  55  N.  Y.  205,  A1.1.EN,  J.,  said  :  **The  letters  C.  O.  D.  fol- 
lowed by  an  amount  of  money  in  dollars  have  come  to  be  very  well 
understood  in  the  community  and  by  the  public,  but  perhaps  could 
not,  without  the  aid  of  extrinsic  evidence  be  read  and  interpreted 
by  the  courts  ;  that  is,  their  meaning  may  not  be  considered  as 
judicially  settled  or  so  well  understood  that  judicial  notice  can  be 
taken  of  the  purpose  for  which  these  letters  were  used."  And  in 
McNichol  V,  Pacific  Ex.  Co.,  12  Mo.  App.  401,  it  was  decided  that  the 
court  will  not  take  judicial  notice  of  the  meaning  of  '*C.  O.  D."  Its 
meaning  is  a  question  for  the  jury. 
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New  Haven  Steam  Sawmii.l  Co.  et  al. 

V. 

City  of  New  Haven  et  aL 
Cannon 

V. 

Same. 

{Supreme  Court  of  Errors  of  Connecticut^  Oct,  ^^  iSgg.) 

Crossings— Construction  of  Bridge — Order  of  Railroad  Commis- 
sioners. — The  railroad  commissioners  ordered  the  city  and  the 
railroad  to  change  the  grade  of  a  street  at  a  railroad  crossing  by 
building  a  bridge  and  its  approaches  within  one  year.  From  this 
order  there  was  an  appeal  to  the  superior  court  which  modified  the 
order  by  allowing  two  years  for  the  completion  of  the  work ;  and, 
upon  their  failure  to  commence  the  work  within  the  two  years,  the 
superior  court  issued  a  peremptory  writ  of  tnandamus  to  the  city 
and  the  railroad  company  requiring  them  to  comply  with  the  order 
of  the  railroad  commissioners ;  and  the  city,  in  obedience  to  the 
tnandamuSf  commenced  and  completed  the  bridge.  Held^  that  the 
work  was  done  in  pursuance  of  the  order  of  the  railroad  commis- 
sioners, although  the  work  was  not  done  within  the  time  allowed  by 
the  order,  and  the  bridge  was  a  trifle  wider  than  the  layout  of  the 
street. 

Same— Sanne  —  Same — Change  of  Grade  —  Consequential  Dam- 
ages.*— Although  the  bridge  was  built  pursuant  to  an  order  of  the 
state  in  the  exercise  of  its  police  powers  to  abate  the  nuisance  of  a 
dangerous  grade  crossing,  both  the  city  and  the  railroad  were  liable 
in  damages  to  abutting  property  owners  for  any  consequential 
injuries  to  such  property  caused  by  the  change  of  grade,  as  the 
right  to  recover  such  damages  was  given  by  the  statute  authorizing 
the  railroad  commissioners  to  abolish  dancrerous  grade  crossings. 

Case  reversed  from  New  Haven  county  superior  court. 
Judgments  for  damages  in  cu:cordance  with  committee^ s  refxfri 
ordered  to  be  entered. 

These  two  cases  depend  on  the  same  facts.  Each  is  a 
complaint  or  application  to  the  superior  court  in  the  nature 

*See  notes  at  end  of  case. 


-A^^L^^OfiT  CROSSINGS  589 

R  Cas 

New  Haven  Steam  Sawmill  Co.  v.  City  of  New  Haven 

of  an  appeal  from  an  assessment  made  by  the  bureau  of  com- 
pensation of  the  city  of  New  Haven,  and  oaae stated, 
approved  by  the  common  council  of  that  city, 
in  assessing  damages  and  benefits  to  the  plaintiffs  by  reason 
of  a  change  of  the  grade  in  Chapel  street,  a  highway  in  that 
city.  The  first-named  plaintiff  is  the  owner  of  a  tract  of  land 
on  the  south  side  of  said  Chapel  street  and  east  of  East  street, 
and  which  extends  easterly  more  than  800  feet  from  said  East 
street.  The  second-named  plaintiff  is  the  executor  of,  and 
trustee  under,  the  last  will  of  William  P.  Dickerman,  late  of 
New  Haven,  and,  as  such  executor  and  trustee,  he  is  the 
owner  of  a  tract  of  land  in  said  city  of  New  Haven  on  the 
north  side  of  said  Chapel  street  and  easterly  of  East  street, 
and  extending  more  than  800  feet  from  said  East  street.  The 
'^freight  branch*'  of  the  New  York,  New  Haven  &  Hartford 
Railroad  Company  is  laid  across  said  Chapel  street,  and  across 
the  lands  of  each  of  the  plaintiffs.  The  facts  appearing  in 
the  record  of  these  cases,  somewhat  condensed,  and  stated 
historically,  are  these :  On  the  6th  day  of  June,  1886,  the 
railroad  commissioners  issued  their  order  of  notice,  in  which 
they  stated,  **It  having  been  represented  to  us  that  public 
safety  requires  an  alteration  of  the  highway  in  the  city  of  New 
Haven  known  as  *Chapel  Street,'  now  crossed  at  grade  by  the 
'freight  branch'  track  of  the  New  York,  New  Haven  &  Hart- 
ford Railroad  Company,  and  that  the  same  shall  be  so  changed 
as  to  be  carried  over  the  track ;  * '  and  then  followed  their  order 
of  notice  to  all  persons  in  interest  and  to  all  the  parties  in 
these  suits  that  they  appear  and  be  heard  on  said  matters  on 
the  17th  day  of  June  then  next.  And  the  commissioners 
thereupon,  on  said  last-named  day,  made  their  finding  that 
said  order  of  notice  was  served,  and  that  on  said  day  all  the 
parties  appeared  and  were  fully  heard,  and  made  their  order 
in  the  premises  like  this  :  **And  now,  after  such  hearing,  we 
are  of  the  opinion  that  public  safety  requires  an  alteration  of 
said  highway,  and  we  do  deem  it  best  and  determine  that  said 
highway  or  Chapel  street  be  so  altered  as  to  cross  over  said 
railroad  by  a  bridge,  instead  of  crossing  at  grade,  as  at  pres- 
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ent ;  the  height  of  said  bridge  above  the  rails  to  be  not  less 
than  15  feet  in  the  clear;  and,  in  order  that  the  grade  of  the 
approaches  may  be  as  light  as  possible,  we  do  direct  that  the 
tracks  at  said  crossing  be  lowered  twenty  (20)  inches.    The 
work  of  lowering  said  tracks  to  be  done  by  the  said  railroad 
company,  and  all  the  other  work  incident  to  said  alterations, 
including  the   building,    making,    and   construction  of  the 
bridge,  abutments,  and  approaches,  to  be  done  and  performed 
by  said  city  in  general  accordance  with  the  plans  on  file  in 
this  office  marked,  'Proposed  Bridge  at  Chapel  street  overthe 
N.  y.,  N.  H.  &  H.  R.  R.     New  Haven,  Ct.,  June  17,  1886. 
Albert  B.  Hill,  City  Engineer.'     All  of  said  alterations  to  be 
made  and  completed  within  one  year  from  the  date  of  this 
order,  and,  including  the  land  damages,  if  any,  incident  to 
said  alterations,  to  be  at  the  joint  expense  of  said  city  and 
railroad  company,  each  in  the  first  instance  to  pay  the  cost  of 
the  alterations  ordered  to  be  made  by  it,  and  the  land  dam- 
ages as  they  may  be  assessed.     And  on  the  completion  of  said 
alterations  and  the  payment  of  said  costs  and  land  damages, 
if  it  shall  appear  that  the  amount  paid  by  the  city  is  in  excess 
of  that  paid  by  the  railroad  company,  then  said  company  to 
pay  said  city  one-half  of  said  excess;  but,  if  it  shall  appear 
that  the  amount  paid  by  said  company  is  in  excess  of  that 
paid  by  said  city,  then  said  city  to  pay  said  company  one- 
half  of  said  excess."     There  was  an  appeal  from  said  order 
of  the  railroad  commissioners  taken  to  the  superior  court,  and 
the  said  court,  on  the  18th  day  of  November,  1887,  rendered 
its  judgment  upon  the  matters  appearing  in  said  appeal,  to 
wit:     **This  court,  having  re-examined  the  question  of  the 
propriety  and  expediency  of  the  order  appealed  from,  finds 
that  public  safety  requires  the  alteration  of  the  said  highway, 
and  that  said  alteration  is  a  matter  of  public  convenience  and 
necessity.     Whereupon  it  is  adjudged  that  said  order  of  the 
railroad  commissioners  be,  and  hereby  is,  modified  so  that 
said  order,  when  modified,  shall  read  as  follows,  and  the  same 
is  made  an  order  of  this  court. ' '     The  order  so  made  was  word 
for  word  the  order  made  by  the  railroad  commissioners,  except 
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that  the  time  was  two  years,  instead  of  one  year,  within  which 
the  work  was  to  be  done  and  completed.  Neither  the  city  of 
New  Haven  nor  the  said  railroad  company  performed  or  took 
any  measures  towards  the  performance  of  the  said  order 
within  one  year,  or  within  two  years,  nor  within  any  rea- 
sonable time  thereafter.  On  the  6th  day  of  November,  1896, 
the  superior  court  in  and  for  the  county  of  New  Haven,  upon 
the  complaint  of  William  H.  Williams,  Esq.,  attorney 
for  the  state  in  said  county,  issued  a  peremptory  writ  of 
mandamus  to  the  said  city  and  the  said  railroad  company, 
requiring  and  enjoining  them  to  comply  with  the  said  order 
of  the  railroad  commissioners  so  affirmed  by  the  said 
superior  court.  The  mandatory  part  of  said  writ  is  in 
these  words  :  ''Therefore,  that  due  an^  speedy  justice  may 
be  done  in  this  behalf,  it  is  hereby  required  and  enjoined  of 
you,  the  said  city  of  New  Haven,  and  of  you,  the  said  New 
York,  New  Haven  &  Hartford  Railroad  Company,  that 
you,  and  each  of  you,  do  forthwith  comply  with  and  carry 
out  the  directions  and  provisions  of  said  modified  and  con- 
firmed order,  and  erect  and  construct  said  bridge,  abutments, 
embankments,  and  approaches  thereto,  and  pay  all  the 
expenses  thereof,  including  land  damages,  if  any,  in  the  man- 
ner and  according  to  the  terms  and  conditions  of  said  modi- 
fied and  confirmed  order  of  the  railroad  commissioners,  and 
that  you,  and  each  of  you,  obey  and  conform  in  all  respects 
to  said  order."  This  peremptory  order  was  served  on  both 
these  defendants  on  the  7th  day  of  November,  1896.  As 
soon  as  was  practicable  after  the  service  of  that  writ,  the 
city  began  preparations  fordoing  the  work  therein  com- 
manded, making  plans  and  engaging  contractors  and  work- 
men. On  the  12th  day  of  December,  1896,  it  was  ordered  by 
the  common  council  '*that  the  board  of  public  works  take 
immediate  measures  for  the  construction  of  the  Chapel  Street 
Bridge  in  conformity  to  the  mandamus  of  the  superior  court 
as  promulgated,"  and  from  time  to  time  other  orders  respect- 
ing the  same  matter  were  passed.  On  the  12th  day  of  May 
the  board  of  public  works,  having  been  ordered  to  cause  a 


592  CROSSINGS  V^l  ^y^ 

(NS) 

New  Haven  Steam  Sawmill  Co.  v.  City  of  New  Haven 

survey  of  Chapel  street  to  be  made,  reported  such  a  survey r 
showing  the  grade  and  line  in  Chapel  street  in  conform- 
ity with  the  plans  for  said  new  bridge,  which  plans  were 
adopted ,  and  on  the  same  day  the  bureau  of  compensation 
was  ordered  to  assess  the  benefits  and  damages  to  the  own- 
ers of  all  property  affected  by  the  change  of  grade  between 
Bast  street  and  a  point  800  feet  east  of  East  street  on  Chapel 
street,  and  by  the  construction  of  the  bridge  over  the  rail- 
road tracks,  and  the  retaining  walls,  in  accordance  with  the 
plans  adopted  and  on  file  in  the  office  of  the  city  engineer. 

On  the day  of the  bureau  of  compensation  reported 

that  they  had  attended  to  said  duty,  had  given  notice  to  all 
such  persons  to  appear  and  be  heard,  that  all  persons  had 
been  fully  heard,  and  that  they  had  assessed  to  each  of  the 
plaintiffs  herein  the  damages  and  benefits  to  be  equal. 
This  report  was  accepted  by  the  common  council.  From 
this  action  by  the  city  the  present  complaints  or  appeals 
were  taken. 

The  complaints  in  the  two  cases  are,  in  substance,  the 
same :  Each,  after  describing  the  land  belonging  to  the  plain- 
tiff therein,  contains  averments  which  are  identical  in  both, 
— in  these  words:  **That  said  city  of  New  Haven  has 
changed  the  grade  of  said  Chapel  street  in  front  of  said  land 
and  property  of  your  applicants  and  raised  the  same  about 
16  feet  in  height  at  the  highest  point,  and  has  constructed  a 
bridge  over  said  railroad  track  of  said  New  York,  New 
Haven  &  Hartford  Railroad  Company,  and  built  retaining 
walls,  erected  masonry  and  earth  works  occupying  the 
whole  of  said  Chapel  street  in  front  of  your  applicants'  prop- 
erty, and  wholly  obstructing  and  preventing  access  to  said 
Chapel  street  from  your  applicants'  said  property.  That 
the  bureau  of  compensation  of  said  city  of  New  Haven 
assessed  and  determined  that  the  damages  and  benefits  ac- 
cruing to  your  applicants,  by  reason  of  said  change  of  grade 
between  said  East  street  and  a  point  800  feet  east  of  East 
street  on  said  Chapel  street,  and  of  the  construction  of  said 
bridge  over  said   railroad   track,  and    said  retaining  walls, 
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were  equal,  and  said  bureau  duly  made  its  report  of  the  same. 
That  afterwards  the  court  of  common  council  of  said  city 
*  *  *  accepted  said  report,  passed  the  order,  and  laid 
said  assessment,  and  on  the  6th  day  of  October,  1898,  the 
mayor  of  said  city  duly  approved  of  said  action  of  said  court 
of  common  council.  That  the  damages  to  accrue  to  the 
applicants  by  reason  of  the  change  of  grade,  etc.,  are  greatly 
in  excess  of  any  benefits  that  may  accrue  to  them  by  reason 
of  the  same,  and  said  property  of  the  applicants  has  been 
specially  damaged  thereby.  Your  applicants  are  aggrieved 
by  said  order  of  said  court  of  common  council  in  accepting 
said  report  *  *  *  and  in  laying  said  assessment  as 
aforesaid,  and  in  determining  that  the  damages  and  benefits 
accruing  to  your  applicants  are  equal."  The  applicants 
prayed  the  court  itself  to  assess  and  determine  the  amount 
of  damages  and  special  damages  to  their  property  by  reason 
of  said  change  of  grade,  etc.  The  answer  by  each  defendant 
was  the  same,  and  was  in  two  defenses.  The  first  admitted 
most  of  the  complaint.  It  denied  that  the  whole  of  Chapel 
street  was  taken,  denied  that  the  damages  were  greater  than 
the  benefits,  and  that  the  property  of  the  plaintiffs  had  been 
specially  damaged.  The.second  defense  was  like  this  :  (l) 
The  change  of  grade,  construction  of  bridge,  and  building  of 
retaining  walls  described  in  the  application  for  relief  were  all 
made  and  done  under  and  in  pursuance  of  a  certain  order 
of  the  railroad  commissioners  of  the  state  of  Connecticut, 
dated  June  17,1886,  a  copy  of  which  is  hereto  annexed, 
marked  Exhibit  A,  and  a  judgment  of  the  superior  court 
dated  November  18,  1887,  affirming  said  order,  of  which  a 
copy  is  hereto  annexed,  marked  Exhibit  B.  (These  are  the 
order  of  the  railroad  commissioners  and  the  judgment  of  the 
superior  court  hereinabove  set  out.)  (2)  The  assessment 
whereby  the  applicants  claim  to  be  aggrieved  was  made  by 
the  court  of  common  council  of  the  city  of  New  Haven  for 
the  purpose  of  ascertaining  the  amount  of  benefits  and  land 
damages,  if  any,  which  might  be  due  from  or  to  any  party 
16  (N  s)  A  &  E  R  Cas— 38 
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dangerous  grade  crossing  in  Chapel  street,  in  the  city  of  New 
Haven.     Every  grade  crossing  is  a  menace  to  human  life. 

The  legislature,  in  enacting  those  statutes  which 

Bamo— 8am6 — 

gjmjj^^Mjge of  empower  the  railroad  commissioners  to  order 
SeSo^s.  the  removal  of  such  crossings,  and   the  com- 

missioners in  making  such  orders,  are  exercising 
the  police  powers  of  the  state  for  the  preservation  of  life. 
The  extinction  of  grade  crossings  when  ordered  by  the  legis- 
lature is  within  the  police  powers  of  the  state.  Town  of 
Westbrook's  Appeal,  57  Conn.  104,  17  Atl.  368.  An  order 
made  pursuant  to  such  legislation  is  an  exercise  of  the  police 
powers.  The  defendants  say  that,  because  they  acted 
pursuant  to  an  order  of  the  state  in  the  exercise  of  its  police 
powers  to  abate  a  nuisance,  they  are  not  liable  in  damages 
to  the  plaintiffs  for  any  injury  that  in  consequence  of  their 
act  may  have  been  done  to  the  plaintiffs'  property.  They 
say  that,  if  property  is  injured  or  destroyed  by  the  state  or 
the  agents  of  the  state  in  the  lawful  execution  of  a  police 
regulation,  the  owner  cannot  recover  for  such  damage;  that 
it  is  damnum  absgtie  injuria.  As  a  general  statement,  we 
suppose  this  to  be  correct.  It  is  very  likely  that  there  is  no 
common-law  liability  upon  the  defendants  to  pay  damages 
to  the  plaintiffs.  But  the  legislature  may,  and  often  does, 
authorize,  or  even  direct,  acts  to  be  done  which  are  harmful 
to  individuals,  and  which,  without  such  authority,  would 
render  the  persons  doing  the  act  liable  to  pay  damages.  lU 
however,  in  such  cases,  the  statute  authorizing  or  directing 
the  act  to  be  done  is  one  which  the  legislature  has  the  power 
to  pass,  the  acts  are  lawful,  and  the  party  doing  them  is  not 
liable  in  damages,  unless  the  power  has  been  exceeded.  But 
in  such  statutes  there  may  also  be  gvien  to  those  who  suffer 
consequential  damages  the  right  to  recover  therefor,  and,  when 
so  given,  the  right  to  recover  compensation  is  a  creature  of 
statute,  and  the  injured  person  may  recover  accordingly- 
Transportation  Co.  v,  Chicago,  99  U.  S.  640;  Rowe  v.  Bridge 
Corp.,  21  Pick.  344;  Darlington  v.  Mayor,  etc.,  31  N.  Y.  IW; 
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Allegheny  Co.  z^.  Gibson,  90  Pa.  St.  397.  The  legislature, 
having  the  power  to  order  the  act  to  be  done,  may  provide  com- 
pensation for  the  property  injured  by  the  doing  of  the  act,  in 
such  mode  and  to  such  extent  as  it  deems  wise.  Instances 
of  such  legislation  are  very  numerous.  The  acts  of  1875  and 
1880,  authorizing  the  board  of  agriculture  or  its  commissioners 
to  cause  animals  supposed  to  be  infected  by  some  contagious 
disease  to  be  killed,  and  providing  compensation  to  the  owner 
of  such  animals,  are  statutes  of  this  kind.  See,  also,  Gen. 
St.  1875,  pp.  18,  19;  Acts  1880,  c.  73.  Also,  Acts  1885,  c. 
106,  and  Acts  1887,  c.  120.  And,  in  all  cases  where  com- 
pensation is  so  provided,  the  party  doing  the  act  which  causes 
the  damages  must  have  the  damages  ascertained,  and  pay 
them  ;  otherwise,  the  party  injured  may  bring  an  action 
therefor.  HoUey  v.  Town  &  Borough  of  Torrington,  63 
Conn.  426,  28  Atl.  613;  CuUen  v.  Railroad  Co.,  66  Conn. 
226,  33  Atl.  910. 

Chapter  100  of  the  Public  Acts  of  1884  is  also  a  statute  of 
the  same  kind.  It  is  as  follows:  *'The  railroad  commis- 
sioners may  when  in  their  opinion  public  safety  requires  an 
alteration  of  any  highway  crossed  at  grade  by  a  railroad, 
after  a  hearing  had,  upon  such  notice  as  they  shall  deem 
reasonable  to  the  railroad  company  owning  or  operating  said 
railroad  and  to  the  selectmen  of  the  town,  mayor  of  the  city 
or  warden  of  the  borough  within  which  said  highway  is 
situated  and  to  the  owners  of  the  land  adjoining  said  crossing, 
order  such  alterations  in  such  highway  as  they  shall  deem 
best,  and  shall  determine  and  direct  by  whom  such  alterations 
shall  be  made,  at  whose  expense  and  within  what  time.*' 
This  act  was  an  amendment  of  a  similar  act  passed  the  pre- 
vious year.  See  Acts  1883,  c.  107,  §  3.  And  this  latter  was 
an  extension  of  an  act  passed  in  1876  (Laws  1876,  c.  36)  and 
Gen.  St.  1875,  p.  232.  This  was  the  statute  in  force  when 
the  order  made  by  the  railroad  commissioners  in  this  case 
went  into  effect.  Acting  upon  the  authority  so  given  them, 
and  as  appears  from  their  recital,  upon  their  own  opinion  that 
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the  public  safety  required  it,  the  railroad  commissioners  made 
the  order  in  the  present  case.  They  ordered  the  g^^ade  cross- 
ing in  Chapel  street  to  be  changed,  and  that  in  the  chan£:ing 
of  such  crossing  the  street  be  raised  16  feet  for  some  distance 
in  front  of  the  land  of  the  plaintiffs.  And  they  also  ordered 
all  of  the  said  alterations  to  be  made  and  completed  within 
two  years  from  the  date  of  the  order,  and  * 'including  the  land 
damages,  if  any,  incident  to  said  alterations,  to  be  at  the 
joint  expense  of  the  said  city  and  railroad  company."  A  part 
of  the  land  damages  ''incident  to  said  alterations"  was  the 
damages  done  to  the  present  plaintiffs  by  raising  the  grade  of 
the  highway  to  which  their  lands  were  adjoining.  This  was  a 
damage  which  the  city  was,  by  law,  bound  to  pay  to  them. 
Gen.  St.  1875,  p.  236;  Acts.  1880,  c.  73.  The  order  of  the  com- 
missioners provides  for  the  payment  of  these  damages  and  at 
whose  expense .  The  defendants  are  therefore  under  a  statutory 
liability  to  pay  to  the  plaintiffs  their  damages ;  the  amount 
to  be  apportioned  between  the  defendants  as  is  specified  in 
the  order  of  the  railroad  commissioners.  The  city  of  New 
Haven,  recognizing  its  liability  under  the  said  order  of  the 
railroad  commissioners,  after  the  work  was  completed 
directed  the  bureau  of  compensation  to  assess  the  benefits 
and  the  damages  to  accrue  to  all  parties  interested  by  the 
change  of  grade  in  Chapel  street.  That  board  acted  in  the 
premises,  and  made  its  report  finding  the  damages  and  bene- 
fits to  each  of  the  plaintiffs  equal.  The  present  complaints 
are  each  an  appeal  from  that  assessment.  The  committee 
of  the  superior  court  has  found  that  the  damages  to  the 
plaintiffs  largely  exceed  the  benefits  to  them.  We  think 
the  defendants  are,  by  the  statute,  made  liable  to  pay  the 
amount  of  the  damages  so  ascertained.  The  superior  court 
is  advised  to  accept  the  reports  of  its  committee,  and  to  ren- 
der judgment  in  favor  of  the  New  Haven  Steam  Sawmill 
Company  in  the  sum  of  $22,762.84,  and  in  favor  of  John  S. 
Cannon,  executor,  etc.,  in  the  sum  of  $12,444.95.  The  costs 
in  this  court  will  be  taxed  in  favor  of  the  respective  plaintiffs. 
The  other  judges  concurred. 


^^  *  ^"fiT  CROSSINGS  599 

RCas 

Notes 

Abolishing  Grade  Crossings — Police  Power. — It  was  held  in  New 
York  &  N.  E.  R.  R.  Co.  v.  Bristol,  60  Am.  &  Bng.  R.  Cas.  577,  151 
U.  S.  556,  14  Sup.  Ct.  Rep.  437,  that  a  state  statute  authorizing  state 
•fficials,  on  a  proper  showing,  to  abolish  railroad  grade  crossings 
as  a  menace  to  public  safety,  is  within  the  exercise  of  the  police 
power  of  the  state  ;  and  that  the  Connecticut  statute  authorizing 
railroad  commissioners  to  require  the  removal  of  dangerous  grade 
crossings,  does  not  deprive  a  company  of  the  equal  protection  of  the 
law  by  imposing  the  entire  expense  of  the  change  upon  the  com- 
pany, as  the  statute  applies  to  all  railroad  corporations  ;  neither 
does  it  amount  to  a  taking  of  property,  without  due  process  of  law  ; 
nor  does  it  impair  the  obligation  of  the  company's  charter  contract 
where  it  is  held  subject  to  amendment. 

In  J^e  Selectmen  of  Norwood  (Mass.,  May  15,  18^),  37  N.  K.  Rep. 
199,  it  was  held  that  if,  by  an  increase  in  the  amount  of  travel  at  a 
grade  crossing,  or  the  number  of  trains  running  over  the  railroad, 
or  changes  in  the  manner  of  running  trains,  or  of  the  modes  of 
travel  on  a  highway,  or  if  for  any  other  reason,  it  should  seem  to 
the  legislature  best  for  the  public  interest  that  a  grade  crossing 
should  be  abolished,  it  would  be  within  the  constitutional  authority 
of  the  legislature  to  forbid  the  continuance  of  it,  and  to  require  the 
railroad  company  to  pay  the  whole  or  any  part  of  the  cost  of  making 
the  change.  Citing  City  of  Roxbury  v.  Boston  &  P.  R.  Corp.,  6 
Gush.  424 ;  Com.  v.  Eastern  R.  Co.,  103  Mass.  254  ;  Worcester  v. 
Norwich  &  W.  R.  Co.,  109  Mass.  103  ;  In  re  City  of  Northampton, 
158  Mass.  299 ;  Railroad  Co.  v.  Town  of  Bristol,  151  U.  S.  556,  55 
Am.  &  Eng.  R.  Cas.  38;  Appeal  of  New  York  &  N.  E.  R.  Co.,  58 
Conn.  532,  45  Am.  &  Eng.  R.  Cas.  109  ;  Appeal  of  New  York  &  N. 
E.  R.  Co.,  62  Conn.  527  ;  Boston  &  M.  R.  Co.  v.  County  Com*rs,  73 
Me.  386,  32  Am.  &  Eng.  R.  Cas.  271 ;  State  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.,  83  Mo.  144,  25  Am.  &  Eng.  R.  Cas.  133. 

Change  of  Street  Grade— Recovery  of  Consequential  Damages 
under  Statutes.— See  notes,  2  Mun.  Corp.  Cas.  558  et  seq. 
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Southern  Ry.  Co.  et  aL 

{Supreme  Court  of  Appeals  of  Virginia^  Sept,  2/,  1S99.) 

Highway  Crossings — Restoration  of  Highway — Construction  of 
Statutory  Requirement. — A  statutory  provision  requiring-  a  railroad 
crossing-  over  a  highway  to  be  so  constructed  "as  not  to  impair" 
the  public  use  and  safety  of  the  highway,  is  to  be  construed  as  a 
requirement  that  the  railroad  company  must  do  as  little  injury  to 
the  highway  as  is  practically  possible,  except  so  far  as  diminished 
safety  and  convenience  are  inseparable  from  its  use  by  the  railroad. 

Sanne — Sanne— Same — Continuing  Duty.*— Under  such  a  statutory 
provision,  the  duty  of  the  railroad  company,  as  to  the  construction 
and  maintenance  of  such  a  crossing,  is  a  continuing  one ;  and  it 
does  not  fulfill  its  whole  obligation  by  putting  the  highway  in  such 
a  condition  at  the  time  the  railroad  is  built  that  the  crossing  does 
not  impair  the  safety,  or  impede  or  endanger  the  passage  or  trans- 
portation, of  persons  or  property  along  the  highway,  nor  by  putting 
and  keeping  it  in  such  a  condition  as  would  have  accomplished  that 
end  if  the  conditions  and  circumstances  existing  at  the  time  the 
railroad  was  built  had  continued. 

Estoppel. — The  record  did  not  show  that  the  crossing  in  question 
was  originally  constructed  in  a  manner  satisfactory  to  the  county 
which  the  plaintiff  city  succeeded. 

Crossings— Construction  oF  Overhead  Bridge  in  City  Street.— The 
defendant  railroad  company  should  have  constructed  the  overhead 
bridge  across  its  tracks  as  wide  as  the  street  of  which  it  formed  a 
part,  as  there  was  nothing  to  prevent  such  construction,  and  it  was 
essential  to  the  safety  and  convenience  of  the  public. 

Appeal  by  plaintiff  from  hustings  court  of  Charlottes- 
ville.    Reversed, 

Geo,  Perkins i  for  appellant. 

Blackford,  Horse  ley  &  Blackford,  for  appellees. 


*See  note  at  end  of  case. 
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Buchanan,  J.  The  litigation  in  this  case  grows  out  of 
the  construction  of  a  railroad  across  a  public  highway  about 
the  year  1880.  The  terms  and  conditions  upon  ^  ^  ^  . 
which  such  a  crossing  could  then  be  made  are 
found  in  section  25  of  the  Code  of  1873,  as  amended  by  the 
act  of  February  2,  1875  (Acts  1874-75,  p.  47).  That  section 
provided  that  if  any  railroad,  turnpike,  or  canal  company 
deemed  it  necessary,  in  the  construction  of  its  work,  to  cross 
any  other  railroad,  turnpike,  or  canal,  or  any  state  or 
county  road,  it  might  do  so,  ''provided  its  work  be  so  con- 
structed as  not  to  impair  the  safety  or  impede  or  endanger 
the  operations  of  the  work  to  be  crossed  ;  and  that  such 
crossing  be  otherwise  effected  by  such  permanent  and  proper 
structures  and  fixtures  as  will  best  make  safe  life  and  prop- 
erty passing  upon  the  same,  and  shall  be  satisfactory  to  the 
company  whose  work  is  to  be  crossed.'* 

To  construe  the  statute  literally  would  defeat  the  very 
object  which  the  legislature  had  in  view  in  passing  it ;  for, 
in  the  very  nature  of  things,  it  is  impossible  to 
construct  a  railroad  across  a  highway  without  JJ^^^^J^™****** 
to  some  extent  impairing  its  safety,  or  imped-  sSvSS^^^^^ 
ing  or  endangering  the  passage  or  transporta- 
tion of  persons  or  property  along  the  same.  The  statute 
must  therefore  receive  a  reasonable  construction, — such  a 
one  as  would  enable  the  railroad  company  to  exercise  the 
power  conferred, — but  it  must  at  the  same  time  be  so  con- 
strued as  not  to  deprive  the  public  of  their  rights  in  the 
highway  to  any  greater  extent  than  is  necessarily  implied 
from  the  power  granted.  The  true  meaning  of  the  statute  iis, 
we  think,  that  a  railroad  company  may  construct  its  road 
across  a  public  highway,  but  it  must  do  so  with  as  little  injury 
to  the  highway  as  is  practically  possible.  It  must  so  restore 
the  highway  that  its  use  by  the  public  will  not  be  materially, 
or  at  least  unnecessarily,  interfered  with,  and  so  as  not  to 
render  it  less  safe  and  convenient  for  the  passage  or  trans- 
portation of  persons  or  property  along  the  same,  except  so 
far  as   diminished   safety  and   convenience   are   inseparable 
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from  its  use  by  the  railroad.  2  Wood,  R.  R.  pp.  977,  978; 
3  Elliott,  R.  R.  §  1105  ;  Pierce,  R.  R.  245 ;  2  Shear.  &  R. 
Neg.  §  415;  State  v.  Railway  Co.,  35  Minn.  131,  28  N.  W. 
3  ;  I^ittle  Miami  R.  Co.  v.  Commissioners  of  Greene  Co.,  31 
Ohio  St.  339  ;  Roberts  v.  Railroad  Co.,  35  Wis.  679  ;  Jones 
V.  Railroad  Co.  (Pa.)  32  Atl.  535;  Railroad  Ca.  v,  Carvener 
(Ind.  Sup.)  14  N.  E.  738. 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to  de- 
cide whether  or  not  the  original  crossing  was  constructed  in 

accordance,  with  the  provisions  of  that  statute. 

SSJicSSttoi-  If  it  had  been,  it  does  not  follow  that  the  cross- 
ing Duty.  .        .  ^t_     1  '    ^ 

ing  IS   now   such  a  one   as   the   law  requires. 

The  duty  of  a  railroad  company  in  such  a  case  is  a  continu- 
ing one.  It  does  not  fulfill  its  whole  obligation  by  putting 
the  highway  in  such  a  condition  at  the  time  the  railroad  is 
built  that  the  crossing  does  not  impair  the  safety,  or  impede  or 
endanger  the  passage  or  transportation,  of  persons  or  prop- 
erty along  the  highway,  nor  by  putting  and  keeping  it  in 
such  a  condition  as  would  have  accomplished  that  end  if  the 
conditions  and  circumstances  existing  at  the  time  the  rail- 
road was  built  had  continued.  The  legislature  intended  to 
provide  for  all  time  against  any  obstruction  which  would 
impair  the  safety,  or  impede  or  endanger  the  passage  or 
transportation,  of  persons  or  property  along  the  highway 
beyond  what  is  authorized  by  the  statute.  If  the  population 
of  the  neighborhood  or  the  use  of  the  highway  so  increases 
that  the  crossing  originally  adequate  is  no  longer  so,  it  will 
be  the  duty  of  the  railroad  company  to  make  such  alteration 
in  the  crossing  as  the  changed  conditions  require.  To  con- 
strue the  statute  otherwise  might,  and  often  would,  result  in 
seriously  impairing  the  rights  of  the  public  in  the  highway, 
and  such  a  construction  will  not  be  given  a  statute  in  dero- 
gation of  common  right,  unless  plainly  expressed  or  necessa- 
rily implied.  Cook  v.  Railroad  Corp.,  133  Mass.  185,  10 
Am.  &  Eng.  R.  Cas.  328;  State  v.  Railway  Co.,  35  Minn. 
131,  28  N.  W.  3;  Elliott,  R.  R.  p.  599 ;  2  Wood,  R.  R.  p. 
979. 
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The  contention  of  the  appellees  that  the  crossing  was 
originally  constructed  in  a  manner  satisfactory  to  the  county, 
and  that  this  estops  the  city  which  claims  under  ^^^ 
or  through  the  county,  from  obtaining  the 
relief  sought  in  this  case,  even  if  the  crossing  be  not  such  a 
one  as  the  statute  requires,  cannot  be  sustained.  Even  if  it 
could  beheld,  as  it  cannot,  that  the  word  "company,**  as 
used  in  the  statute,  embraced  a  county  or  city,  the  record 
does  not  show  that  the  crossing  was  constructed  in  a  manner 
satisfactory  to  the  county. 

The  action  of  Maj.  Peyton  in  agreeing  to  the  construction 
of  the  crossing  as  it  was  constructed  was  not,  so  far  as  the 
record  shows,  reported  to,  or  approved  by,  the  county  au- 
thorities. The  highway,  whether  under  the  control  of  the 
county  or  city,  is  the  property  of  the  state,  held  in  trust  for 
the  benefit  of  the  public,  and  the  right  of  the  public  to 
require  the  railroad  company  and  its  successors,  the  appel- 
lees, to  place  and  keep  the  crossing  in  such  condition  as  the 
statute  requires,  has  not  been  affected  by  anything  the 
county  or  city  has  done  or  has  failed  to  do. 

The  next  question  is  whether  or  not  the  railroad  crossing 
complained  of  is  such  a  one  as  the  law  requires,  under  exist- 
ing circumstances. 

About  the  year  1880,  the  Charlottesville  &  Rapidan  Rail- 
road Company  constructed  its  road  from  Charlottesville  to 
Orange  court  house,  and  in  doing  so  crossed 
the  public  road  between  the  town  of  Charlottes-  ^^SSSTofoSir- 
ville   and   the    University   of    Virginia.      The  cftystre«S*  ^ 
crossing  not  being  at  grade,  the  railroad  com- 
pany made  a  cut  across  the  highway,  and  spanned  the  cut 
with  an  overhead  bridge.     The  height  of  the  bridge  being 
greater  than  the  depth  of  the  cut,  it  became  necessary  to 
raise  the  grade  of  the  highway  on  either  side  of  the  bridge. 
This  was  done  by  making  a  fill  in  the  highway  for  about 
300  yards.     The  highway  is  60  feet  wide.     The  bridge  over 
the  railway  is  about  48  feet  wide,  and  the  fill  varied  in  width 
from  47  to  54  feet.     Since  the  crossing  was  made  the  corpo- 
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rate  limits  of  the  town  of  Charlottesville  have  been  extended 
beyond  the  crossing,  and  the  highway  at  that  point,  which 
was  then  a  public  road  in  the  county,  has  now  become  a 
part  of  the  main  street  of  the  city  of  Charlottesville.  An 
electric  street-car  line  runs  on  this  street,  and  the  track  is 
laid  south  of  the  center  of  the  street,  for  the  purpose,  it  is 
said,  of  making  room  for  wagons  and  other  vehicles  to  pass 
between  it  and  the  sidewalk  on  the  north  side  of  the  street. 
Where  the  street  is  60  feet  wide,  as  it  is  in  most  places,  there 
is  ample  room  between  the  street-car  track  and  the  southern 
limit  of  the  street  for  a  sidewalk ;  but  it  is  shown  that  there 
is  not  sufficient  room  for  a  sidewalk  upon  the  bridge  and  fill 
south  of  the  3treet-car  track. 

It  further  appears,  by  a  preponderance  of  evidence,  that 
the  convenience  of  the  public  would  be  greatly  promoted 
by  the  continuation  of  the  sidewalk  or  pavement  from 
Delevan  Church  along  the  street  where  the  fill  and  bridge  are 
located.  The  record  shows  that  this  is  the  most  important 
street  in  the  city,  and  much  traveled  at  the  point  where  it  is 
crossed  by  the  railroad.  By  actual  count,  made  at  the 
instance  of,  and  at  a  time  selected  by,  the  appellees,  it  was 
ascertained  that  there  passed  over  the  bridge  for  three  suc- 
cessive days,  between  the  hours  of  7  in  the  morning  and  7  in 
the  evening,  an  average  per  day  of  more  than  3,000  pedes- 
trians and  over  500  vehicles.  Upon  this  state  of  facts,  it 
cannot  be  said  that  the  railroad  crossing,  which  includes  the 
fill  put  upon  the  street  by  the  railroad  company,  is  in  such 
a  condition  as  the  statute  requires.  The  people  of  the  city 
of  Charlottesville  and  the  public  have  the  right  to  the  free 
and  uninterrupted  use  of  the  whole  street  where  the  railroad 
crossing  is  located,  as  well  as  elsewhere,  except  so  far  as  the 
construction  of  the  crossing  necessarily  interferes  with  that 
use.  There  is  nothing  to  prevent  the  railroad  company 
from  making  the  crossing  as  wide  as  the  street.  It  is 
necessary  for  the  convenience  of  the  public.  The  fact  that 
it  will  cost  a  few  thousand  dollars  to  widen  the  crossing  is 
no  sufficient  reason  why  it  should  not  be  done. 
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We  are  of  opinion,  therefore,  to  reverse  the  decree  com- 
plained of,  and  to  remand  the  cause  to  the  hustings  court  of 
the  city  of  Charlottesville,  to  be  there  proceeded  with  in 
accordance  with  the  views  expressed  in  this  opinion. 


NOTK. 

ft 
Crossings — Restoration  of  Highway — Continuing  Duty. — The  duty 

rests  upon  a  railroad  company  constracting  a  crossing  over  a  street 
or  highway  to  make,  from  time  to  time,  such  alterations  as  are  nec- 
essary to  meet  the  needs  of  the  public  who  have  occasion  to  use  the 
crossing.  Cooke  t'.  Boston  &  Lrowell  R.  Co.,  133  Mass.  185,  10  Am. 
&  Kng.  R.  Cas.  328;  Boston,  etc.,  R.  Co.  v,  Hampden  County,  164 
Mass.  551 ;  English  v.  New  Haven  &  N.  R.  Co.,  32  Conn.  241  ;  Bur- 
ritt  V,  City  of  New  Haven,  42  Conn.  241 ;  Manley  v,  St.  Helen's 
Canal  &  R.  Co.,  2  H.  &  N.  840 ;  Cleveland  v.  Augusta,  102  Ga.  233, 
29  S.  E.  584, 43  L.  R.  A.  638  ;  State  v.  Lake  Erie  &  W.  R.  Co.  (C.  C),  83 
Fed.  Rep.  284;  State  v.  St.  Paul,  M.  &  M.  Ry.  Co.,  35  Minn.  131,  59 
Am.  Rep.  313;  Atchison,  etc.,  R.  Co.  v,  Henry,  57  Kan.  154,  45  Pac. 
Rep.  576. 

In  Manley  v,  St.  Helen's  Can.  &  R.  Co.,  2  H.  &  N.  840,  the  question 
was  as  to  the  duty  of  a  certain  canal  company  to  enlarge  and 
strengthen  and  improve  a  bridge  over  their  canal.  Upon  the  point 
in  hand  the  court  said  :  **It  is  perfectly  clear  what  is  the  common 
law  obligation  of  persons  who  make  canals  of  this  kind.  They  may 
make  a  bridge,  but  common  sense  points  out  that  it  must  be  a  proper 
bridge  and  fit  for  traveling  on.  And  I  agree  with  the  Lord  Chibp 
Baroct  in  saying  that  if  we  were  now  discussing  what  kind  of  a 
bridge  it  ought  to  be,  I  should  say  a  bridge  suitable  to  the  present 
state  of  society.  I  have  no  doubt  that  when  this  bridge  was  built 
the  place  near  it  was  a  small  village ;  now  it  has  thousands  of 
inhabitants,  and  to  hold  that  the  same  bridge  which  would  formerly, 
would  do  so  now,  when  the  place  has  become  a  great  manufacturing 
town,  would  be  utterly  contrary  to  reason  and  good  sense.  Courts 
of  law  must  look  at  these  matters  with  reason  and  common  sense, 
and  these  tell  us  that  undertakings  of  this  sort  must  be  conducted 
so  as  to  meet  the  exigencies  of  society." 

In  Connecticut  there  are  several  authorities  to  the  same  effect.  In 
English  V,  New  Haven  &  Northampton  Co.,  32  Conn.  241,  precisely 
the  same  conclusion  above  reached  was  announced  as  to  a  railroad 
bridge. 

In  Burnett  r.  New  Haven  el  a/.,  42  Conn.  174,  the  facts  were 
these:  A  railroad  company  was  by  its  charter  authorized  to  con- 
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struct  its  tracks  over  any  hig^hway,  '*but  the  said  company  shall 
restore  the  highway  thus  intersected  to  its  former  state,  or  in  a  snf- 
ficient  manner  not  to  impair  its  usefulness.'*  The  company  built  its 
line  across  certain  streets  in  the  city  of  New  Haven  at  grade,  a 
method  of  intersection  then  perfectly  safe.  Subsequently,  owing  to 
the  large  growth  of  the  city,  this  mode  became  unsafe,  and  a  bridge 
became  necessary.  It  was  held  that  it  was  the  duty  of  the  company 
to  build  such  a  bridge,  and  that  they  would  be  in  fault  for  failing 
to  do  so. 


Atlanta,  K.  &  N.  Ry.  Co. 

V. 

Durham  ei  ux. 

{Supreme  Court  of  Georgia,  July  28,  iSgg-) 

Instructions. — The  principle  announced  in  Bowen  v.  Railroad  Co., 
22  S.  ^,  695,  95  Ga.  688,  is  applicable  to  the  facts  of  this  case.  Con- 
sequently there  was  no  error  in  charging  the  jury  in  the  exact  lan- 
guage of  the  headnote  in  that  case. 

Crossings— Failure  to  Comply  with  Statutory  Requirements — 
Frightening  Horses  —  Personal  Injuries — Liability  of  Railroad.* — 
Relatively  to  a  person  who  is  traveling  in  a  vehicle  drawn  by  a 
horse  upon  a  public  road  which  crosses  a  railroad  track,  the  railroad 
company  owes  the  duty  of  complying  with  the  statute  in  reference 
to  blowing  the  whistle  and  checking  the  speed  of  a  train  approach- 
ing a  public  crossing,  if  such  person  is  at  the  time  that  the  train 
arrives  within  400  yards  of  such  crossing,  approaching  with  intent 
to  cross,  crossing  over,  or  leaving  the  crossing ;  and  if  the  railroad 
company  fails  to  comply  with  either  of  these  requirements  of  the 
statute,  and  the  horse  takes  fright  at  the  approaching  or  passing 
train,  and  thereby  injury  which  could  not  have  been  avoided  by 
ordinary  diligence  on  the  part  of  the  occupant  of  the  vehicle  is  occa- 
sioned, and  this  injury  is  the  proximate  result  of  such  negligence 
on  the  part  of  the  railroad  company,  such  person  has  a  right  of 
action  against  the  railroad  company  for  the  damages  sustained. 

Weight  of  Testimony — Instructions— HarmSess  Error. — Though  a 
charge  of  the  court  in  reference  to  the  relative  strength  of  positive 
as  compared  with  negative  testimony  may  be  in  some  respects 
erroneous,  yet  if  it  appears  from  the  evidence  in  the  case  that  the 

♦See  noteSt  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  282  ei  seq. 
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'^^^  "^tiff  in  error  to  be  neg-ative,  is,  when 

^         '^?-»  sitive,  the  judgment  of  the  court 

*^^^              ***  ^  the  erroneous  instruction. 

^^  'n  overruling"  the  motion  for 


^.      ^y^  "^t  excessive. 

*^      ^^^  ^^  n.  X  superior  court. 


^^^^i^'^^^^-  ''^^  in  error. 


ats  m  error. 

^ding  of  the  record  now  before  us 
'  \p^  t^ie  announed  in  Bowen  v.  Railroad 

V^  '**^^  -    S.    E.  695,  was  directly 

'^i^_   •  Instructions. 

"^    '^  *acts  brought  out  on  the  trial  of 

4.    *  ^r   review ;  and  it  follows,  of  course,  that  no 

committed  in  charging  the  jury  in  the  exact  lan- 
of  the  headnote  prepared  by  this  court  in  that  case. 
..  It  was  there  expressly  ruled  that:      ** Relatively  to  a 
'aveler  on  a  public  road,  driving  an  animal  attached  to  a 
ehicle,  and  approaching  a  railroad  crossing  over  which  he 
about  to  pass,  the  railroad  company  is  under    ^3,^,^^ 
duty  to  obey  the  requirements*'  imposed  upon    SSSSS^th 
vt    by   statute  with  reference    to  blowing  the    S^^raments 

Frlffhtenlnff 

-whistle  and  checking  the  speed  of  a  train  when    ^SJSa 
approaching  a   public  crossing;    "and   if,  by     xUSSmSTof 
reason  of  a  failure  to   observe  this  duty,  the 
locomotive  comes  within  such  close  proximity  to  the  animal 
that  it    takes  fright,  runs  away,  and  injury   results  to  the 
person  in  consequence  of  being  thrown  from  the  vehicle,  the 
company  is  liable  for  such  injury,   although  there  was  no 
actual  contact  between  the  locomotive  and  the  vehicle  or  its 
occupant."     As  a  matter  of  course,  one  complaining  of  an 
injury  received  under  such    circumstances   would    not   be 
entitled  to  recover,  if,  by  the  exercise  of  ordinary  diligence 
on  his  part,  he  could  have  avoided  the  consequence  of  the 
company's   negligence   in    the  respect    indicated.      In  the 
present  case    the   trial   judge  fully    and  correctly   charged 
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the  jury  to  the  effect  that,  unless  they  believed  the  company's 
neglect  to  observe  its  duty  in  the  premises  was  **the  proxi- 
mate, predominating  cause  of  any  injury  that  occurred,"  a 
finding  in  favor  of  the  plaintiffs  would  not  be  warranted. 

3.  In  attempting  to  define  to  the  jury  the  distinction  to  be 
drawn  between  positive  and  negative  testimony,  his  honor 
gave  to  them  an  instruction  which  possibly  is  open  to  the 
criticism  thereon  suggested  by  the  plaintiff  in  error,  that  the 

jury  may  have  been  thereby  led  to  infer 
Ssumony-  **that  positive  and  negative  testimony  have 
HarmieMKrror.     the  Same  Weight,    wherc    the    witnesses  who 

deliver  the  negative  testimony  have  opportuni- 
ties for  knowing  the  facts  equal  to  those  of  the  witnesses  who 
deliver  the  positive  testimony.**  Be  this  as  it  may,  however, 
the  error,  if  any,  thus  committed,  did  not  operate  to  the  prej- 
udice of  the  company ;  for  it  affirmatively  appears  that  the 
testimony  which  its  counsel  contended  in  the  court  below, 
and  insisted  here,  was  merely  negative,  should  when  con- 
sidered as  a  whole,  and  given  a  fair  and  reasonable  constrac- 
tion,  properly  be  regarded  as  really  positive  in  its  nature, 
and  therefore  as  being  in  direct  conflict  with  other  testimony 
of  like  character  adduced  as  to  the  same  matter. 

4.  We  have  duly  considered  the  further  complaint  that 
the  court  below  erred  in  not  granting  a  nonsuit,   but  cannot 

agree  with  counsel  for  the  plaintiff  in  error  as 

Case  at  Bar.  **  '^ 

to  the  merits  of  this  contention.  Nor  are  we 
prepared  to  hold  that  the  verdict  for  $500  which  the  jury 
returned  is  open  to  attack  on  the  ground  that  it  is  excessive. 
Judgment  affirmed.     All  the  justices  concurring. 
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New  York,  L.  E.  &  W.  R.  Co. 

(Court  of  Appeals  of  New  York^  Oct,  ro,  i8gg,) 

Street  Crossings— Speed— Negligence— Question  for  Jury.*— It 
cannot  be  held  as  matter  of  law  that  it  is  not  neg-ligence  to  run  a 
train  without  warning*  over  a  street  crossing-  in  a  populous  city, 
where  there  are  no  safeguards,  at  the  rate  of  20  miles  an  hour. 

Infants — Contributory  Negligence.* — An  infant,  to  avoid  the 
imputation  of  negligence,  is  only  bound  to  exercise  that  degree  of 
care  which  can  reasonably  be  expected  from  one  of  his  age. 

Accidents  at  Crossings — Contributory  Negligence— Question  for 
Jury.* — A  traveler,  before  crossing  a  railroad,  is  bound  to  look  and 
listen  for  approaching  trains  but  when  he  swears  generally  that  he 
did  so,  it  is  not  ordinarily  necessary,  in  order  to  take  the  case  to  the 
jury,  that  he  should  swear  that  he  looked  during  every  instant  of 
the  time,  or  while  passing  over  every  foot  of  the  ground. 

Appeal  by  defendant  from  Fourth  department  appellate 
division  supreme  court.     Affirmed, 

Charles  D,  Nellany  and  Adelbett  Moot^  for  appellant. 
H,  H,  BacoHy  for  respondent. 

O'Brien,  J.  The  plaintiff,  a  boy  about  10  years  old.  was 
injured,  while  on  his  way  to  school,  at  the  defendant's  cross- 
ing at  Hydraulic  street,  Buffalo,  on  the  24th  of  October,  1894. 
The  jury  rendered  a   verdict   in  his  favor   for    ^     „^  ^  ^ 

'       ''  Case  Stated. 

$1,000,  and  the  judgment  entered  thereon  has 
been  affirmed  at  the  appellate  division. 

The  general  question  presented  by  the  appeal  is  whether 
the  trial  court  committed  an  error  in  submitting  the  case  to 

*See  notes  at  end  of  case. 
16  (N  s)  A  &  E  R  Cas— 39 
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the  jury.     The  testimony  tended  to  show  that  the  plaintiff, 

while  crossing  the  street,  was  struck  by  the 
-sSeed^SSf"    cowcatcher  of  a  passenger  train  going  west  at 

} fence— Question        -  r  ^^       -i  <•  ^r^t  •  >■  ^ 

or  Jury.  the  rate  of  20  miles  an  hour.     This  rate  of  speed 

on  the  part  of  the  defendant,  in  the  absence  of 
signals  or  safeguards  at  crossings,  when  passing  through  a 
populous  city,  was  evidence  upon  which  the  jury  could  find 
negligence,  so  that  there  was  no  error  in  submitting  that 
question  to  the  jury.  This  court  cannot  well  be  asked  to 
decide  that  such  a  rate  of  speed  under  such  circumstances  is 
not  negligence  as  matter  of  law. 

The  remaining  question  is  whether  the  plaintiff  gave  suffi- 
cient evidence  to  show  that   he  was  free  from  contributory 
negligence,  or,  rather,  whether  the  proof  was  of  such  a  char- 
acter as  to  carry  the  case  to  the  jury  on  that 
Sbutory^"**^        qucstiou.     If  that  was,  under  the  circumstances, 

ITdff  1  iff  GQC  O 

a  question  of  fact,  and  not  of  law,  then  the 
appeal  could  not  be  sustained.  I  think  it  was  a  question  of 
fact.  In  order  to  determine  in  such  cases  what  degree  of  care 
a  boy  of  10  years  is  bound  to  exercise,  we  must  know  some- 
thing with  respect  to  his  capacity  and  maturity,  and  he  is 
chargeable  only  with  such  a  degree  of  care  as  can  reasonably 
be  expected  from  one  of  his  age.  As  this  court  has  said  ink 
case  quite  similar  to  this  :  **The  law  is  not  so  unreasonable 
as  to  exact  from  an  infant  the  same  degree  of  care  and  pru- 
dence in  the  presence  of  danger  as  it  exacts  from  adults.  An 
infant,  to  avoid  the  imputation  of  negligence,  is  bound  only 
to  exercise  that  degree  of  care  which  can  reasonably  be 
expected  from  one  of  its  age.**  Byrne  v.  Railroad  Co.,  83 
N.  Y.  620;  Swift  v.  Railroad  Co.,  123  N.  Y.  645,  25  N.  E. 
378.  It  will  be  observed  that  both  of  these  cases  were 
actions  by  infants  for  injuries  at  crossings,  where  it  appears 
that  the  infants  were  older  in  years,  at  least,  than  in  the  case 
at  bar.  The  reasoning  of  the  court  in  the  case  of  Tucker  v. 
Railroad  Co.,  124  N.  Y.  308,  26  N.  E.  916.  is  to  the  effect 
that  an  infant  under  the  age  of  12  years  is  presumed  to  be 
no7i  suijtiris^  so  the  question  with  respect  to  his  capacity  at 
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that  age  becomes  one  of  fact.  It  is  true  that  an  infant  even 
of  more  tender  years  may  be  shown  to  be  sui  juris.  The  fact 
must  in  such  cases  depend  upon  the  capacity  and  intelligence 
of  the  child,  and  hence  becomes  a  question  for  the  considera- 
tion of  the  jury  in  connection  with  all  the  facts  and  circum- 
stances of  the  case. 

When  we  consider  the  age  of  the  plaintiff  in  this  case,  and 
the  evidence  in  regard  to  his  capacity  and  intelligence,  it 
would  be  very  difficult,  under  the  doctrine  of  the  above  cases, 
to  take  the  case  from  the  jury  on  that  question,  and  have  it 
determined  as  one  of  law.  The  testimony  in  this  case  would 
require  the  submission  of  the  question  to  the  jury,  even  if  he 
had  been  an  adult.  The  street  upon  which  the  plaintiff  was 
walking  runs  practically  north  and  south,  and  it  was  a  route 
frequented  by  children  in  going  to  and  from  school.  The 
defendant's  railroad  crosses  this  street  at  right  angles.  The 
tracks  to  the  west  run  in  nearly  a  straight  line  several  hun- 
dred feet  to  the  station.  A  few  hundred  feet  east  of  the 
station  there  is  a  sharp  curve  in  the  track  to  the  north.  The 
plaintiff  was  going  north  on  the  west  side  of  the  street.  At 
the  crossing  were  two  main  tracks,  besides  eight  or  ten  side 
tracks  and  switches.  On  arriving  at  the  center  of  the  first 
switch  track  south  of  the  main  track,  he  says,  he  stopped  and 
looked  east  and  west  along  the  track  for  approaching  dan  - 
ger.  He  saw  or  heard  no  engine  or  train  from  the  east,  but 
he  did  see  two  engines,  joined  together,  coming  from  the 
west.  They  were  coupled  back  to  back,  had  the  bells  ring- 
ing, and  were  making  considerable  noise.  As  they  were 
near  the  crossing,  the  plaintiff  waited  for  them  to  pass 
towards  the  east,  and  when  they  had  cleared  he  immediately 
started  on  his  way  north  across  the  track;  and  about  25  feet 
from  the  place  where  he  had  stood  to  allow  the  engines  to 
pass  he  was  struck  by  a  passenger  train  from  the  east,  going, 
as  already  stated,  at  the  rate  of  20  miles  an  hour,  and 
received  the  injuries  for  which  the  damages  were  awarded. 
The  argument  is  that  the  plaintiff  did  not  look  towards  the 
east,  or,  if  he  did,  he  could  have  seen  the  coming  train  and 
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avoided  the  danger.  He  says  that  he  looked  both  east  and 
west,  but  it  is  urged  that  this  testimony  means  that  the  looking 
was  before  he  stopped  for  the  engines  to  pass,  and  since  he  did 
not  swear,  in  so  many  words,  that  he  kept  looking  all  the  time, 
and  especially  during  the  infinitesimal  period  of  time  it  took 
him  to  go  25  feet,  the  court  should  have  taken  the  case  from  the 
jury.  It  was  for  the  jury  to  give  construction  to  the  words 
of  the  witness,  and  the  general  statement  that  he  looked  both 
ways  means  in  this  case  just  what  it  does  in  every  case  of 
.    .1    *    .        this  character.     The  traveler  is   bound  to  use 

Accidents  at 

SSfflSuto^  ^is  eyes  and  ears,  but,  when  he  swears  generally 
aSeiSonfor"        that  he  did,  it  is  not   ordinarily  necessary,  in 

Jury. 

order  to  take  the  case  to  the  jury,  to  swear  that 
he  looked  during  every  instant  of  the  time,  or  while  passing 
over  every  foot  of  the  ground.  The  argument  in  support  of 
this  appeal  is  based  upon  that  notion,  or  else  upon  the  theory 
that  the  boy  did  not  tell  the  truth  when  he  swore  that  he 
looked  both  ways.  It  was  for  the  jury,  and  not  the  court, 
to  determine  whether  in  this  respect  he  told  the  truth.  The 
jury  could  not  very  well  find  that  the  boy,  who  had  seen  the 
danger  of  the  engines  from  the  west  and  waited  for  them  to 
pass,  was  utterly  oblivious  and  neglectful  of  all  danger  from 
the  east.  It  might  very  well  say,  as  it  did,  that  the  eyes  of 
the  boy  were  not  fixed  in  one  direction,  but  that  they  had 
a  general  sweep  of  the  locality,  and,  although  he  did  not  see 
the  coming  train,  yet  he  acted,  under  the  circumstances, 
with  reasonable  prudence.  But,  it  may  be  asked,  if  he 
looked  towards  the  east  at  all,  why  did  he  not  see  the  com- 
ing train  and  avoid  it?  That  question  may  be  asked,  and 
generally  is,  in  every  case  of  this  character.  It  is  an  argu- 
ment to  be  addressed  to  the  jury,  and  not  to  a  court  dealing 
with  questions  of  law  only.  There  was  testimony  in  the  case 
which  enabled  the  jury  to  answer  the  question,  and  it  did, 
as  the  verdict  indicates.  In  the  first  place,  at  a  distance  of 
a  few  hundred  feet  east  of  the  crossing  was  the  curve  in  the 
track  which  prevented  any  observation  of  the  coming  train 
at    a  distance;  then  there   were  cars  standing  on  the  side 
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tracks,  east  of  the  crossing,  that  concealed  the  train  from  the 
plaintiff  as  he  got  nearer  the  track;  and,  finally,  the  passing 
engines,  going  east,  concealed  it  when  it  came  still  closer  to 
the  crossing.  The  plaintiff *s  conduct  must  be  judged  in 
view  of  these  facts  and  circumstances,  and  it  was  clearly  the 
province  of  the  jury,  and  not  that  of  the  court,  to  determine 
whether  he  used  such  care  and  prudence  as  under  the  cir- 
cumstances it  was  reasonable  to  expect. 

The  case  may  be  said  to  be  a  close  one,  but  it  is  much 
stronger  in  favor  of  the  plaintiff  than  many  others  in  which 
we  have  felt  bound  on  such  questions  by  the  decision  below. 
It  is  necessary  to  mention  but  one  or  two,  which  are  so 
recent  as  to  be  fresh  in  the  mind  of  the  court.  In  the  case 
of  Miles  V,  Railroad  Co.,  86  Hun,  508,  33  N.  Y.  Supp.  729, 
a  man  driving  a  horse  with  a  carriage  attempted  to  cross  a 
railroad.  There  was  some  proof  that  he  looked  when  within 
25  or  30  feet  of  the  track,  but  no  proof  that  he  did  so  after- 
wards. He  did  not  succeed  in  crossing,  or  even  in  getting 
onto,  the  track,  for  the  reason  that  the  train  was  in  his 
way,  and  on  reaching  it  the  horse  turned  at  nearly 
right  angles  and  ran  along  the  side  of  the  track  in 
the  same  direction  as  the  engine  was  going,  but  so 
close  to  the  train  that  it  came  in  contact  with  the  car- 
riage, which  was  overturned  and  one  of  the  persons  in- 
jured. A  careful  study  of  the  record  in  that  case  will  show 
that  it  was  a  very  much  more  favorable  one  for  a  nonsuit 
than  this  one,  but  the  judgment  for  the  plaintiff  was  affirmed 
in  this  court.  155  N.  Y.  679,  50  N.  E.  1119.  And  in  a  still 
more  recent  case,  depending  on  similar  facts,  the  same  con- 
clusion was  announced.  Judson  v.  Railroad  Co.,  158  N.  Y. 
597,  53  N.  E.  514.  There  was  a  dissent  below  in  the  former 
case,  as  there  is  in  this,  but  it  was  held  that  the  question  of 
contributory  negligence  was  one  of  fact,  and  not  of  law.  In 
my  opinion,  this  court  is  not  warranted  in  interfering  with 
this  judgment  upon  the  narrow  ground  that  the  plaintiff  did 
not  affirmatively  state  in  his  testimony  that  he  kept  on  look- 
ing both  ways  all  the  time  while  crossing.     The  jury  could 
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have  found,  as  they  did  find,  that  while  he  may  have  com- 
mitted an  error,  in  view  of  the  speed  of  the  coming  train,  in 
calculating  his  ability  to  cross  with  safety,  yet,  under  all  the 
circumstances,  his  conduct  was  not  so  unreasonable  as  to 
deprive  him  of  all  claim  for  redress.  The  judgment  should 
therefore  be  affirmed,  with  costs. 

BARTI.KTT,  J.  (dissenting).  The  plaintiff  was,  I  think, 
guilty  of  contributory  negligence,  as  matter  of  law,  and  it 
was  error  to  submit  the  question  to  the  jury.  The  undis- 
puted evidence  in  the  case  shows  the  plaintiff,  who  was 
between  10  and  11  years  of  age,  to  have  been  sut  Juris.  The 
plaintiff  and  his  witness  Daniel  Zink  alone  testify  as  to  the 
degree  of  care  exercised  by  plaintiff  in  observing  the  ap- 
proach of  the  train  that  struck  him.  The  plaintiff,  on  reach- 
ing the  first  switch  track  on  the  south,  did  stop  and  look  both 
ways,  and  observed  two  engines,  coupled  together,  back  to 
back,  approach  on  the  east-bound  main  track  from  the  west; 
audit  may  be  admitted,  for  the  purpose  of  discussing  the 
present  question,  that  the  outlook  to  the  east  from  that  point 
of  view  was  obstructed  to  a  very  considerable  extent  by  cars 
stored  on  the  side  tracks.  The  important  question  is  what 
plaintiff  did  in  the  way  of  looking  towards  the  east  after  the 
two  engines  had  passed,  and  when  he  had  a  full  opportunity 
to  look  from  SOO  to  1,300  feet  in  that  direction;  having 
crossed  the  switch  tracks  and  cleared  the  obstructing  cars. 
The  plaintiff's  testimony  is  as  follows,  vzz, :  *'I  allowed  these 
engines  to  go  by.  Then  I  walked  ahead.  I  had  my  dinner 
in  my  hands.  I  got  about  the  second  main  track  before  I 
was  struck;  up  to  it,  I  guess.  I  did  not  see  or  hear  this 
train  coming.'*  Zink,  plaintiff's  witness,  was  on  the  pilot  of 
one  of  the  two  engines  referred  to, — the  rear  one  facing  the 
west,  and  backing  eastward.  He  testified  on  cross-examina- 
tion, referring  to  the  plaintiff:  **He  started  to  run  as  soon 
as  we  passed  by.  He  kept  up  his  running  until  he  was 
struck  by  the  other  train.  *  *  *  I  didn't  notice  him  doing 
anything  from  the  time  he  started  to  run  until  he  was  struck. 
*  *  *    The  little  boy,  from  the  time  he  started  to  go  across 
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these  tracks,  did  not  stop  and  turn  his  head  or  look  either 
way  at  all.  He  looked  right  straight  ahead.  That  is  the 
way  he  got  run  into, — just  as  I  have  told  you  here.**  This 
evidence  stands  uncontradicted,  and  I  think  it  discloses  a 
situation  where  the  trial  judge  was  bound  to  find  contributory 
negligence  as  matter  of  law.  The  judgment  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Parker,  C.  J.,  and  Martin  and  Vann,  JJ.,  concur  with 
O'Brien,  J.,  for  affirmance.  Gray,  J.,  concurs  with  Bart- 
i,ETT,  J.,  for  reversal.     Haight,  J.,  not  voting. 

Judgment  affirmed. 

NOTES. 

Crossings — Care  to  Be  Exercised  by  Company  at  Populous  Places. 
— See  extensive  nofey  13  Am.  A  Eng.  R.  Cas.,  N.  S.,  499  ^/  seq. 

Degree  of  Care  Required  of  Children. — See  Smith  v,  Pittsburgh 
A  W.  Ry.  Co.,  13  Am.  &  Eng,  R.  Cas.,  N.  S.,  716,  and  no^e,  729. 


Hunter  et  al, 

V. 

Montana  Cent.  Ry.  Co. 

(Supreme  Court  of  Montana ,  May  /j,  rSgg,) 

Evidence. — It  was  not  error  to  refuse  to  permit  a  witness  to  answer 
a  question,  the  object  of  which  was  to  draw  out  his  opinion  on  a 
certain  point,  as  he  had  already  testified  as  to  his  opinion  on  the 
subject,  and  there  was  nothing'  to  be  gained  by  a  repetition. 

Harmless  Error. — Harmless  error  in  permitting-  an  amendment  to 
an  answer  to  be  filed  is  not  ground  for  reversal. 

Accident  at  Crossing — Failure  to  Stop,  Look,  and  Listen— Failure 
to  Give  Statutory  Signals.* — Where  a  traveler  on  a  highway  when 
approaching  a  railroad  crossing  would  have  seen  an  approaching- 
train  in  time  to  avoid  being  injured  thereby,  had  he  stopped,  looked 
and  listened,  his  failure  to  do  so  is  such  contributory  negligence  as 

*See  noteSy  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  406  and  444. 
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to  bar  a  recovery  for  his  injury  by  such  train  while  attempting-  to 
cross,  even  though  there  was  neg-ligence  on  the  part  of  the  train- 
men in  failing-  to  g-ive  the   statutory  signals. 

Same — Same — Same.* — In  an  action  for  injuries  resulting  in 
death,  it  appeared  that  deceased  and  several  companions  drove  up 
to  within  30  feet  of  a  railroad  crossing  with  which  they  were  familian 
without  paying  any  regard  to  the  fact  that  a  train  might  be  ap- 
proaching and  then,  seeing  the  train  within  a  short  distance, 
attempted  to  dash  over,  thinking,  so  they  alleged,  such  attempt 
necessary  in  order  to  save  themselves  ;  that  deceased  was  injured 
upon  the  track  by  the  train,  after  seeking  to  save  himself  by  jump- 
ing from  the  vehicle  ;  and  that  the  trainmen  were  negligent  in 
failing  to  give  the  statutory  signals.  Held^  that  a  verdict  was 
properly  directed  for  defendant. 

Contributory  Negh'gence — Burden  of  Proof.f — The  rule  that  he 
who  relies  upon  contributory  negligence  as  a  defense  must  allege 
and  prove  it  is  not  applicable  where  plaintiff's  own  case  raises  a 
presumption  of  contributory  negligence,  the  burden  of  proving 
absence  of  contributory  negligence  being  then  upon  plaintiff. 

Appeal  by  plaintiffs  from  Lewis  and  Clarke  county  district 
court.     Affirmed. 

Action  by  the  heirs  of  Henry  N.  Hunter  for  damages  for 
injuries  resulting  in  his  death.  The  accident  in  which  the 
injuries  were  received  occurred  in  Jefferson  county,  at  a  cross- 
r,     o  ♦  H  i°S  of  the  public  highway  leading  from  Lump 

08i86  obflivOUi 

City  to  Hartford  over  the  defendant's  road  at  or 
near  the  latter  place.  On  January  13, 1896,  at  about  8  o'clock 
in  the  evening,  the  deceased,  Hunter,  with  three  companions, 
John  Wallace,  Kay  Reed,  and  T.  J.  Chestnut,  were  driving 
eastward  from  Lump  City  to  Hartford  in  a  surrey.  The 
conveyance  belonged  to  Wallace,  who  sat  on  the  right,  in 
front,  and  was  driving.  Chestnut  sat  beside  him.  Reed  and 
Hunter  sat  in  the  rear  seat.  Reed  occupying  the  right.  The 
three  last  mentioned  had  engaged  W^allace  at  Lump  City  to 
drive  them  to  Hartford.     Wallace  and  Reed  resided  at  Lump 

*See  Burnett  z/.  Eastern  &  A.  R.  Co.  (N.  J.),  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  469  and  note,  p.  471,  and  see  generally  7  Am.  &  Eng- 
Enc.  Law  (2nd  Ed.)  436. 

tSee  notes,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  414  ei  seq. 
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City.  Hunter*s  home  was  at  Clancy.  Hartford  and  Clancy 
are  stations  on  the  railroad.  Lump  City  lies  off  to  the  west. 
All  are  in  the  same  vicinity.  The  evening  was  cold  and  dark, 
but  quiet.  There  was  no  moon.  The  road  was  ** pretty 
rough."  All  the  party  had  lap  robes,  but  none  wore  mufflers. 
All  of  them  were  familiar  with  the  crossing,  except  Chestnut, 
who  was  a  stranger.  The  railroad  in  the  vicinity  of  the  cross- 
ing runs  north  and  south.  On  the  south  of  the  highway 
were  willow  bushes  extending  along  the  line  of  the  railroad, 
and  about  45  feet  therefrom.  These  somewhat  obscured  the 
view  of  the  persons  approaching  on  the  highway  from  the 
west  until  within  about  this  latter  distance,  but  from  this 
point  an  approaching  train  can  be  plainly  seen  for  about  200 
feet  towards  the  south.  At  60  feet  from  the  crossing  is  a 
bridge.  From  this  bridge  the  road  descends  gently  for  a 
distance,  and  then  ascends  in  the  same  way  to  reach  the  grade 
of  the  railroad.  This  part  of  the  highway  is  a  narrow  turn- 
pike, with  a  ditch  on  either  side,  so  narrow  that  the  team  could 
not  be  turned.-  Wallace,  the  driver,  was  a  livery  man;  was 
in  the  habit  of  driving  over  this  road  often  ;  had  driven  over 
at  least  once  before,  on  that  day.  His  team  was  not  **much 
afraid  of  trains,''  and  on  this  occasion  manifested  no  fear. 
The  party  had  been  driving  **pretty  fast"  all  the  way. 
Wallace  says  they  had  been  trotting  **right  along,'*  but  he 
thought  he  had  * 'slowed  them  up  to  a  walk  at  the  bridge." 
The  vehicle  made  a  good  deal  of  noise.  A  party  of  young 
people  had  a  fire  about  250  feet  west  of  the  track  and  about 
50  feet  north  of  the  highway,  and  were  engaged  in  skating. 
Reed  hailed  this  party  as  he  and  his  companions  came  up. 
Further  than  this,  none  of  the  party  spoke  until  they  saw  the 
train  approaching  from  the  south,  when  Reed  hallooed  to 
Wallace  **to  get  there,"  and  Wallace  put  the  horses  over. 
The  train  was  observed  by  Chestnut  and  Reed  while  the  team 
was  still  some  45  feet  from  the  track.  Wallace  saw  it  while 
they  were  20  to  30  feet  away.  He  says  he  first  checked  the 
team,  and  then  whipped  up  and  put  the  horses  over.     The 
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train  consisted  of  an  eng^ine  and  caboose.  The  g^rade  of  the 
railroad  was  downward  towards  the  north,  and  the  train  was 
drifting  at  from  20  to  25  miles  an  hour.  The  carriage  cleared 
the  engine  by  from  4  to  6  feet,  and  got  safely  over.  Hunter 
left  the  carriage  as  it  went  over,  was  struck  by  the  engine, 
and  so  badly  injured  that  he  died  within  an  hour.  The  record 
is  somewhat  obscure  as  to  how  he  got  out  of  the  carriage. 
Chestnut  says  that  as  they  crossed  the  track  Hunter  was  sit- 
ting behind  him  ;  that  he  looked  back  to  see  how  they  were 
making  it,  and  saw  him.  Wallace  says  that  after  they  went 
over  he  heard  Reed  say  that  Hunter  had  jumped  out.  Reed 
says  that,  as  they  cleared  the  track,  his  attention  was  fixed 
upon  the  train,  that  he  heard  Hunter  **fussing*'  behind  him, 
and  that  upon  turning  he  found  him  gone.  All  the  party  were 
sober.  The  carriage  was  open  at  the  sides.  We  are  therefore 
left  to  the  inference  that,  in  the  excitement  of  the  moment. 
Hunter  jumped  in  an  effort  to  save  himself  from  an  expected 
collision.  Members  of  the  skating  party  saw  the  light  of  the 
approaching  train  at  a  distance  of  half  a  mile,  and  also  heard 
its  rumble.  They  were  expecting  a  party  up  by  the  train 
from  Clancy,  a  few  miles  away.  Chestnut,  Wallace,  and  Reed 
all  testified  that,  after  they  saw  the  train,  their  only  chance 
to  escape  collision  was  to  whip  up  and  cross  over.  There  is 
a  conflict  in  the  evidence  as  to  whether  the  headlight  was 
burning,  and  also  as  to  whether  the  whistle  was  sounded  or 
the  bell  rung  as  the  train  approached  the  crossing.  There  is 
no  conflict  as  to  the  other  facts  stated.  They  all  appear  from 
plaintiffs'  proof.  When  the  evidence  was  all  in,  the  defend- 
ant asked  the  court  for  leave  to  amend  its  answer  by  alleging 
affirmatively  that  Hunter  and  the  driver  of  the  team  both 
omitted  to  look  or  listen  for  the  approaching  train,  and  to 
take  any  care  or  precaution  to  avoid  collision  with  it  until  too 
late.  The  defendant  at  the  same  time  moved  the  court  to 
direct  the  jury  to  render  a  verdict  in  its  favor.  The  court 
granted  both  requests,  and  thereupon,  after  the  answer  was 
formally  amended,  under  the  direction  of  the  court  the  jury 
rendered  a  verdict  for  defendant.     Judgment  was  thereupon 
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entered  for  defendant.     From  this  judgment,  and  an  order 
denying  their  motion  for  a  new  trial,  plaintiffs  appeal. 

Walsh  &  Newman y  for  appellants. 
A.  J,  Shores,  for  respondent. 

BRANTI.Y,  C.  J.  (after  stating  the  facts).  1.  Plaintiffs 
except  to  the  ruling  of  the  court  in  refusing  to  permit  the 
witness  Reed  to  answer  the  question,  **What      __^ 

.  Bvldenoe. 

have  you  to  say  as  to  whether  or  not,  under 
the  circumstances,  it  was  the  best  thing  to  do  ?  '*  The  pur- 
pose of  the  question  was  to  draw  out  the  opinion  of  the 
witness  as  to  the  propriety  of  putting  the  team  over  in  front 
of  the  train.  There  was  no  error  in  this  ruling.  This  wit- 
ness had  already  stated  that,  in  his  opinion,  this  was  the 
only  thing  to  do  to  avoid  a  collision.  Wallace  and  Chestnut 
also  testified  to  the  same  effect.  Nothing  was  to  be  gained 
by  a  repetition. 

2.  The  answer  of  the  defendant,  as  it  was  originally  made, 
contained  allegations  of  contributory  negligence  on  the  part 
of  Hunter  (the  deceased)  and  his  companions  Harmless  Error. 
broad  enough  to  cover  the  matter  alleged  in  the 
amendment.  The  amendment  was,  therefore,  immaterial; 
but  the  error  in  permitting  it  to  be  filed  resulted  in  no  preju- 
dice to  the  plaintiffs.  The  judgment  cannot  be  reversed  on 
this  account. 

3.  The  gravest  question  presented  by  this  appeal  is  predi- 
cated upon  the  action  of  the  trial  court  in  directing  a  verdict 
for  the  defendant.     Civ.  Code,  §  908,  provides 

that    any   railroad    corporation    in    this    state  ^JJ^Sto^sto 
which  "shall  permit  any  locomotive  to  approach  ?3r2i»SS*tooive 

b.    «  J  '1  J  •  *a\^       statutory 

ighway,  road  or  railroad  crossing,  with-  signals. 

out  causing  the  whistle  to  be  sounded,  at  a 
point  between  fifty  and  eighty  rods  from  the  crossing,  and 
the  bell  to  be  rung  from  said  point  until  the  crossing  is 
reached,  ♦  *  *  shall  be  deemed  guilty  of  a  misde- 
meanor,*' etc.  As  to  whether  the  required  warning  of  the 
approach  of  the  train  was  given  on  the  evening  in  question 
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there  was  sharp  conflict  in  the  evidence.  The  court,  in 
directing  the  verdict  for  the  defendant,  assumed  that  none 
was  given.  The  jury  were  told  that  the  defendant  had  been 
guilty  of  negligence  in  its  failure  to  do  this  (holding,  on  this 
issue,  for  the  plaintiffs),  but  that  Hunter,  the  deceased,  and 
Wallace,  the  driver,  had  been  guilty  of  contributory  negli- 
gence in  failing  to  *'stop,  look,  or  listen  for  an  approaching 
train"  ;  and  that,  therefore,  defendant  was  entitled  to  a 
verdict.  This  assumption  was  correctly  made ;  for  the  court 
could  not  pass  upon  the  credibility  of  the  witnesses,  and,  as 
the  proof  tended  to  establish  this  fact,  it  was  assumed  as 
proven.  The  legal  conclusion  drawn  from  the  fact  thus 
assumed  to  be  proven  was  also  the  correct  one.  The  failure 
on  the  part  of  a  railroad  company  to  observe  these  precau- 
tions enjoined  by  statute  is  negligence.  Elliott,  R.  R.  §  711 ; 
Beach,  Contrib.  Neg.  §§  185,  186;  Railway  Co.  v.  Lee,  70 
Tex.  496,7  S.  W.  857;  Harty  z/.  Railroad  Co.,  42  N.  Y. 
468;  Ransom  v.  Railway  Co.,  62  Wis.  178,  19  Am.  &  Eng. 
•R.  Cas.  16,22  N.  W.  147;  Railway  Co.  v.  Burton  (Ind. 
Sup.)  37  N.  E.  150;  1  Thomp.  Neg.  p.  419.  This  is  the 
general  rule.  And,  even  where  there  is  no  statutory  require- 
ment upon  the  subject,  it  is  held  that  it  is  still  the  duty  of 
the  company  to  use  such  care  and  precaution  upon  approach- 
ing a  crossing,  and  to  give  such  signals,  as,  at  least, 
ordinary  prudence  and  diligence  would  require.  Harty  v. 
Railroad  Co.,  supra;  1  Thomp.  Neg.  p.  419  ;  Louisville  & 
N.  R.  Co.  V.  Com.,  13  Bush,  388;  Beach,  Contrib.  Neg.  S 
186.  These  requirements  are  for  the  benefit  of  the  public, 
and  persons  traveling  upon  the  public  highways  have  a 
right  to  expect  a  compliance  on  the  part  of  the  railroad 
company.  But  failure  of  obedience  on  the  part  of  the 
railroad  company  to  the  requirements  of  the  statute  does  not 
excuse  the  citizen  from  the  use  of  at  least  ordinary  diligence 
and  prudence;  so  that  if  one,  upon  approaching  a  railroad 
crossing  intending  to  pass  over  it,  fails  to  make  a  vigilant 
use  of  his  senses, — that  is,  to  look  or  listen,  and  to  stop  for 
this  purpose,  if  necessary,  to  learn  if  there  is  danger, — and 
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by  reason  of  this  failure  to  exercise  this  precaution  he  is 
injured,  then  he  contributes  directly  to  such  injury,  and 
cannot  be  heard  to  say  that  the  railroad  company  did  him 
the  injury,  and  should  compensate  him  for  its  wrong.  The 
injury  in  such  case  is  attributable  to  the  recklessness  and 
want  of  care  in  the  person  himself ;  for  if  he  had  performed 
the  duty  he  owed  himself,  and  taken  the  necessary  precau- 
tion, he  would  not  have  been  injured.  The  amount  of  care 
to  be  exercised  depends  somewhat  upon  the  special  circum- 
stances of  each  case.  In  general,  the  more  obstructed  the 
view,  and  the  narrower  and  more  difficult  the  crossing,  the 
greater  is  the  duty  to  use  watchfulness  and  care.  Justice 
FiEi«D,  in  discussing  a  case  similar  to  the  present  one,  says  : 
**The  failure  of  the  engineer  to  sound  the  whistle  or  to  ring 
the  bell,  if  such  were  the  fact,  did  not  relieve  the  d.eceased 
from  the  necessity  of  taking  ordinary  precautions  for  her 
safety.  Negligence  of  the  companj^'s  employees  in  these 
particulars  was  no  excuse  for  negligence  on  her  part.  She 
was  bound  to  listen  and  to  look  before  attempting  to  cross 
the  railroad  track,  in  order  to  avoid  an  approaching  train, 
and  not  to  walk  carelessly  into  the  place  of  possible  danger. 
Had  she  used  her  senses  she  would  not  have  failed  both  to 
hear  and  to  see  the  train  which  was  coming.  If  she  omitted 
to  use  them,  and  walked  thoughtlessly  upon  the  track,  she 
was  guilty  of  culpable  negligence,  and  so  far  contributed 
to  her  injuries  'as  to  deprive  her  of  any  right  to  complain 
of  others.  If,  using  them,  she  saw  the  train  coming,  and 
yet  undertook  to  cross  the  track,  instead  of  waiting  for  the 
train  to  pass,  and  was  injured,  the  consequences  of  her  mis- 
take and  temerity  cannot  be  cast  upon  the  defendant.** 
Railroad  Co.  v,  Houston,  95  U.  S.  697.  This  language  is 
quoted  with  approval  by  Justice  Batchford  in  Schofield 
V,  Railroad  Co.,  114  U.  S.  615,  19  Am.  &  Eng.  R.  Cas.  353; 
5  Sup.  Ct.  1125.  6ee,  also,  Dascomb  v.  Railroad  Co.,  27 
Barb.  221;  Haas  v.  Railroad  Co.,  47  Mich.  401,  8  Am.  & 
Eng.  R.  Cas.  268.  11  N.  W.  216;  Schaefert  v.  Railroad  Co. 
(Iowa)  17  N.  W.  893;  Taylor  v.  Railway  Co.,  86  Mo.  457  ; 
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Pepper  z;.  RailwaylCo.  (Cal.)  38  Pac.  974;  Railway  Co.  v. 
Adams  (Kan.  Sup.);6  Pac.  529  ;  Beach,  Contrib.  Neg.  §  185 ; 
1  Thomp-  Neg.  p.  430  ;  Hearne  v.  Railroad  Co.,  50  Cal.  482. 

In  this  case,  the  deceased  and  two  of  his  com- 
-SSS^.*^*     panions   lived   in  the  vicinity  of   this   crossing. 

Their  hired  driver  passed  it  frequently.  He  had 
passed  it  once  before  on  that  day.  He  was  an  experienced 
driver.  His  team  was  gentle.  He  and  they  were  familiar 
with  the  crossing,  from  living  in  its  vicinity,  and,  presuma- 
bly, with  the  passage  of  trains.  They  knew  that  the  vision 
was  more  or  fless  [obstructed  at  that  point,  and  that  they 
would  be  within  45  feet  of  the  track  before  they  could  see  a 
passing  train.  They  knew  there  was  no  opportunity  to  turn 
out  at  this  point.  And  yet,  in  the  face  of  all  this,  they 
trotted. the  team  up  to^within  30  feet,  at  most  (to  take  the 
driver's  account),  before  their  attention  was  given  to  the 
probable  danger.  They  then  found  it  upon  them  (if  the  story 
of  the  survivors  is  to  be  taken  as  true),  and  were  com- 
pelled to  make  the  dash  over  to  save  themselves.  They 
neither  stopped,  nor  looked,  nor  listened.  In  fact,  they 
made  no  use  of  their  senses.  It  seems  that  they  might  have 
checked  their  team  with  safety.  All  of  these  precautions 
were  omitted.  The  attention  they  should  have  given  to  their 
own  safety  doubtless  they  gave  to  the  skating  party  ;  and 
now  it  is  sought  to  have  the  railroad  company  compensate 
the  brothers  and  sisters  for  the  death  of  their  brother,  when 
he  and  his  companions,  by  the  most  ordinary  care,  could 
have  avoided  it.  We  do  not  think  the  blame  for  the  loss 
thus  occasioned  should  be  cast  upon  the  defendant.  Under 
the  assumption  of  the  trial  court  that  it  had  failed  in  its 
duty,  it  was  guilty  of  negligence,  and  subject  to  punishment. 
But  that  is  no  sufficient  reason  why  the  deceased  and  bis 
companions  should  be  held  blameless.  It  does  not  alter  the 
case  that  the  deceased  endeavored  to  save  himself  by  leavinjj 
the  carriage,  and  thus  fell  before  the  train.  The  determining 
fact  in  the  case  is  that  the  party  went  recklessly  and  heed- 
lessly into  the  danger  from  which  he  thus  sought  to  escape. 
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The  district  court  committed  no  error  in  directing:  a  verdict 
for  the  defendant. 

But  the  plaintiffs  insist  that  it  is  the  rule  adopted  by  this 
court  that  he  who  relies  upon  contributory  neg- 
ligence as  a  defense  must  allege  and  prove  it,  S?»i*«<«2^z-  , 

**  «  *-  »    Burden  of  Proof. 

and  that  therefore  the  action  of  the  lower  court 
was  wrong,  in  view  of  the  fact  that  the  defendant  offered  no 
proof  of  negligence  on  the  part  of  deceased.  This  rule  is 
well  settled  by  several  decisions  of  this  court,  as  plaintiffs 
contend.  Higley  v,  Gilmer,  3  Mont.  90;  Wall  z/.  Railway 
vCo..  12  Mont.  44,  50  Am.  &  Eng.  R.  Cas.  474,  29  Pac.  721  ; 
Nelson  v.  City  of  Helena,  16  Mont.  21,  39  Pac.  905  ;  Mul- 
ville  V,  Insurance  Co.,  19  Mont.  95,  47  Pac.  650.  But  it  is 
a  corollary  to  that  rule,  also  recognized  by  this  court,  as  is 
well  said  by  Justice  De  Witt  in  Nelson  v.  City  of  Helena, 
supra^  **  that  whenever  the  plaintiff's  own  case  raises  a  pre- 
sumption of  contributory  negligence  the  burden  of  proof  is 
immediately  upon  him.  In  such  a  case  it  devolves  upon  the 
plaintiff,  as  of  course,  to  clear  himself  of  the  suspicion  of 
negligence  that  he  has  himself  created.  He  must  make  out 
his  case  in  full;  and,  where  the  circumstances  attending  the 
injury  were  such  as  to  raise  a  presumption  against  him  in 
respect  to  the  exercise  of  due  care,  the  law  requires  him  to 
establish  aflfirmatively  his  freedom  from  contributory  fault.*' 
The  case  at  bar,  in  our  opinion,  comes  squarely  within  the 
principles  here  announced.  The  judgment  and  order  appealed 
from  will  therefore  be  affirmed.  Affirmed. 
Hunt  and  Pigott,  JJ.,  concur. 


624  CROSSINGS  Vol  XVT 

(NS) 

Swanson  v.  Central  R.  Co.  of  New  Jersey 


SW  ANSON 

V. 

Central  R.  Co.  of  New  Jersey  ei  al. 

(Court  0/ Errors  and  Appeals  of  New  Jersey^  Dec.  <?,  iSgg.) 

Accidents  at  Crossings— Negligence  and  Contributory  Negligence.* 
— The  neg-lect  of  a  railroad  compan  j  to  g"ive  warning'  of  the  approack 
of  its  trains  to  a  highway  crossing,  even  when  so  gross  as  to  amonnt 
to  a  declaration  that  the  way  is  safe  for  travelers  upon  the  hij^rhway, 
does  not  absolve  a  person  about  to  cross  the  tracks  from  the  duty  of 
making  an  independent  observation  for  the  purpose  of  ascertaining^ 
whether  or  not  a  train  is  coming  to  the  crossing ;  and  failure  in 
that  regard  is,  ordinarily,  a  failure  to  exercise  that  reasonable  de- 
gree of  prudence  which  the  law  requires  of  all  persons  when 
approaching  these  places  of  known  danger. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  to  supreme  court.     Affirmed. 

Edmund  Wilson  and  Flavel  McGee,  for  plaintiff  in  error. 

William  A,  Barkalow  and  Charles  H.  Ivins^  for  defend- 
ants in  error. 

GuMMERE,  J.  This  action  was  broujg^ht  against  the  Cen- 
tral Railroad  Company  of  New  Jersey  and  the  New  Jersey 
Southern  Railway  Company  to  recover  damages  for  causing 
the  death  of  the  plaintiff's  intestate  at  a  railroad  crossing  at 
Seabright,  at  which  place  he  was  struck  down  and  killed  by 
a  train  of  the  former  company,  which  was  running  over  the 
latter  company's  railroad.  The  following  is  a  recital  of  the 
salient  facts  proved  at  the  trial :  The  deceased,  Andrew  P. 
Swanson,  while  crossing,  on  foot,  over  the  tracks  from  east 
to  west,  was  struck  by  a  train  south  bound,  running  on  the 
most  westerly  track.     A  train  north  bound  on  the  easterly 

♦Schneider  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  11  Am.  &  Eng. 
R.  Cas.,  N.  S.,  81,  Kn^  foot-note. 
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running  track  caused  him  to  halt  before  crossing.  Immedi- 
ately upon  the  passing  of  the  north-bound  train  he  walked 
in  behind  it,  and  was  struck  by  the  other  train.  The  view, 
to  the  north,  of  a  person  approaching  the  crossing  from  the 
east,  was  obstructed  by  freight  cars  standing  on  a  siding 
easterly  of  the  north-bound  track.  There  were  8  feet  and  9 
inches  between  the  side  track  and  the  north-bound  track. 
The  north-bound  track  is  5  feet  wide,  and  between  the 
north-bound  and  south-bound  tracks  there  were  7  feet  and  5 
inches;  making  a  total  of  21  feet  and  2  inches  between  the 
side  track  (upon  which  the  cars  stood)  and  the  south -bound 
track.  After  passing  the  freight  cars,  there  was  an  unob- 
structed view  to  the  north  (except  so  far  as  the  north-bound 
train  shut  it  off)  down  to  Seabright  station,  1,850  feet. 
The  view  to  the  south  was  unobstructed  for  a  much  longer 
distance.  It  was  the  custom  to  maintain  gates  at  this  cross- 
ing in  the  summer  time,  which  were  taken  down  and  put 
away  in  the  winter.  They  were  in  operation  at  the  time  of 
the  accident,  and  had  been  for  several  weeks.  They  had, 
however,  got  out  of  order  on  the  day  before,  and  were  not  in 
actual  use  on  the  day  of  the  accident,  but  instead  the  gate- 
man  was  stationed  at  the  crossing  with  a  flag.  Immediately 
before  the  happening  of  the  accident,  and  while  the  north- 
bound train  was  approaching  and  passing,  the  flagman 
stood  at  the  crossing,  waving  his  flag.  As  soon  as  that  train 
passed,  he  ceased  waving  the  flag,  and  held  it  over  his 
shoulder,  retaining,  however,  his  position  upon  the  crossing. 
The  audible  signal  of  the  approach  of  the  south-bound  train 
was  given,  either  by  the  blowing  of  a  whistle  or  the  ringing 
of  a  bell,  in  compliance  with  the  statutory  requirement.  At 
the  close  of  the  plaintiff's  case  a  nonsuit  was  ordered,  the 
proofs  showing  in  the  opinion  of  the  trial  judge,  that  the 
accident  which  resulted  in  the  death  of  her  intestate  was 
partly  due  to  his  own  negligence.  The  propriety  of  this 
judicial  action  is  challenged  by  the  writ  of  error. 

That  it  is  the  duty  of  the  traveler  upon  a  highway,  before 

16  (N  8)  A  &  B  R  Cas~40 
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crossing  a  railroad,  to  look  up  and  down  the  tracks,  and 
also  listen,  for  approaching  trains,  and  that  his  failure  to  do 
so  is  such  negligence  as  will  prevent  a  recovery  if  he  is  run 
down  at  the  crossing,  has  been  declared  by  this  court  in  a 
long  line  of  cases.  So,  too,  it  is  entirely  settled  that,  if  his 
ability  to  see  or  to  hear  an  approaching  train  is  temporarily 
diminished  or  destroyed  by  obstructions  or  disturbances 
which  are  transient  in  their  nature,  reasonable  prudence 
requires  him  to  wait  until  such  obstructions  or  disturbances 
have  disappeared,  and  his  senses  have  again  become  efficient 
to  warn  him  of  danger,  before  attempting  the  crossing.  Mer- 
kle  V.  Railroad  Co.,  49  N.  J.  Law,  473,  9  Atl.  680;  Railroad 
Co.  V,  Ewan,  55  N.  J.  Law,  574,  27  Atl.  1064;  Railroad  Co. 
V,  Pfuelb,  60  N.  J.  Law,  278,  37  Atl.  1100,  on  error,  61  N. 
J.  Law,  287,  41  Atl.  1116;  Railroad  Co.  v.  Smalley,  61  X. 
J.  Law,  277.  39  Atl.  695.  It  is  manifest,  from  the  facts 
already  stated,  that  if  the  deceased  had  waited,  after  stepping 
out  from  behind  the  freight  cars  which  stood  upon  the  side 
track,  until  the  north-bound  train  had  passed  far  enough 
away  from  the  crossing  to  enable  him  to  see  and  hear  the 
coming  south-bound  train,  and  had  then  used  his  eyes  and 
ears  for  his  own  protection,  this  accident  would  never 
have  occurred.  That  he  could  have  remained  in  the  place 
indicated  with  perfect  safety  is  not  disputed.  The  space 
between  the  side  track  and  that  used  by  north-bound  trains 
was  21  feet.  Assuming  that  the  cars  on  these  two  tracks 
had  the  ordinary  overhang,  there  would  have  been  a  space  of 
at  least  16  feet  between  the  passing  train  and  the  freight 
cars.  His  neglect  to  observe  this  precaution  for  his  safety, 
which  the  law  imposes  upon  every  person  about  to  cross 
over  the  tracks  of  the  railroad,  is  sought  to  be  justified  by 
the  conduct  of  the  defendant's  flagman  in  ceasing  to  wave 
his  flag  after  the  passage  of  the  north-bound  train,  and 
resting  it  over  his  shoulder,  which  action,  it  is  said,  was 
tantamount  to  a  declaration  on  his  part  that  the  way  was 
safe.  I  am  unable  to  perceive  why  the  mere  shifting  of  his 
flag,  by  the  flagman,  from  one  position  to  another,  is  to  be 


Am  &  Eng  CROSSINGS  627 

R  Cas 

Swanson  v.  Central  R.  Co.  of  New  Jersey 

construed  into  a  declaration  that  the  way  is  safe,  while  the 
flagman  continues  to  remain  upon  the  crossing.  But  con- 
ceding, for  the  purposes  of  the  case,  that  this  action  has  all 
the  significance  which  has  been  attributed  to  it  by  counsel 
for  the  plaintiff  in  error,  his  case  is  not  benefited  thereby. 
What  the  flagman's  conduct  amounted  to,  if  counsel's  conten- 
tion be  sound,  was  a  failure  to  give  warning  of  the  approach 
of  the  train.  This  is  just  what  the  gateman  fails  to  do  when 
he  neglects  to  lower  his  gates,  or  the  engineer  and  fireman 
when  they  neglect  to  blow  a  whistle  or  ring  a  bell.  But 
each  of  the  decisions  hereinbefore  adverted  to  rests  upon  the 
ground  that  the  passenger  on  the  highway  is  not  justified  in 
relying  solely  upon  the  action  or  nonaction  of  th^e  employees 
of  the  company  whose  duty  it  is  to  give  notice  of  the 
approach  of  trains  to  a  crossing.  Self-preservation  requires 
independent  observation  on  the  part  of  the  person  about  to 
cross  the  track.  The  declaration  of  the  company's  em- 
ployees that  the  way  is  safe  does  not  absolve  from  the  duty 
of  making  such  observation,  and  failure  in  that  regard  is 
ordinarily  a  failure  to  exercise  that  reasonable  degree  of 
prudence  which  the  law  requires  of  all  persons  approaching 
these  known  places  of  danger.  Extraneous  circumstances 
have,  in  some  cases,  been,  considered  to  have  excused  the 
traveler  upon  the  highway  from  the  observance  of  the  rule 
of  caution  which  requires  him  to  look  and  listen  when  about 
to  cross  over  the  tracks  of  a  railroad.     Transportation  Co. 

V.  West,  32  N.  J.  Law,  91,  on  error,  33  N.  J.  Law,  430,  and 

* 

Berry  v.  Railroad  Co.,  48  N.  J.  Law,  141,  26  Am.  &  Eng. 
R.  Cas.  396,  4  Atl.  303,  are  examples  of  such  cases.  But 
such  circumstances  excuse  only  when  they  are  of  a  character 
to  distract  the  attention  of  a  reasonably  prudent  person  from 
the  danger  to  be  apprehended  from  an  approaching  train. 
No  such  excusing  circumstances  are  shown  to  have  existed 
in  the  case  in  hand.  The  judgment  should  therefore  be 
affirmed. 
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Crawford 

V, 

Chicago  G.  W.  Ry.  Co. 

{Supreme  Court  of  Iowa,  Oct,  20, 1899,) 

Accident  at  Crossing— Presumption  of  Due  Care  by  Deceased.— lu 
an  action  for  damages  to  a  team,  caused  by  a  collision  at  a  highway 
crossing  with  a  railway  train,  in  which  the  driver  of  the  team  was 
killed,  the  presumption  that  the  driver  exercised  due  care  was  over- 
come by  evidence  showing  that  he  could  not  have  exercised  sach 
care. 

Same— Same— Burden  of  Proof.* — In  such  action,  the  burden  was 
on  plaintiff  to  show,  not  only  that  the  railroad  was  negligent,  but 
that  deceased,  his  employee,  was  not  guilty  of  contributory  negli- 
gence. 

Same— Contributory  Negligence— Excessive  Speed  and  Absence  of 
Signals^* — In  such  action,  it  appeared  that  deceased  though  possess- 
ing ordinary  sight  and  hearing,  approached  the  crossing  without 
discovering  an  approaching  train,  which  he  could  have  readily  seen 
or  heard  in  time  to  avoid  the  collision,  had  he  used  due  care ;  and  that 
the  train  approached  the  crossing  at  an  excessively  high  rate  of 
speed,  without  giving  the  statutory  signals.  Held,  that  a  verdict 
was  properly  directed  for  defendant. 

Appeal  by  plaintiff  from  Tama  county  district  court. 
Affirmed, 

Struble  &  Stiger^  for  appellant. 
Cummins y  Hewitt  &  Wright,  for  appellee. 

Robinson,  C.  J.  The  evidence  submitted  on  the  part  of 
the  plaintiff  tended  to  show  the  following  facts  :  A  railway 
of  the  defendant  extends  through  Melbourne,  in  Marshall 
county,  southward.  At  a  point  about  two  miles  south 
of  the  town  it  is  crossed  at  right  angles  by  a  wagon 
road,  extending:  from  east  to  west.  About  40  rods  east 
of    the   crossing    is  a  school   house.     The  surface    of    the 

*See  notes  at  end  of  case. 
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g^round  over  which  the  road  runs  descends  gradually  from  a 
point  300  feet  west  of  the  school  house  to  a  point  from  150  to 
125  feet  east  of  the  railway  track,  where  there  is  a  strip  of 
level  ground  about  25  feet  in  width,  called  by  some  witnesses 
a  "swale/*  From  a  point  125  feet  east  of  the  track  the  sur- 
face of  the  ground  inclines  upward  to  the  track.  At  a  point 
300  feet  north  of  the  crossing  is  the  south  end  of  a  railway 
cut,  and  the  ridge  through  which  it  passes  extends  eastward. 
A  person  going  from  the  school  house  westward  can  see  a 
railroad  train  approaching  from  the  north  at  all  times  until 
within  150  feet  of  the  track,  and  from  that  point  to  the  cross- 
ing could  see  a  train  approaching  from  the  north  a  distance 
of  500  or  600  feet.  The  plaintiff  resides  one -half  mile  west 
of  the  crossing.  In  November,  1897,  an  employee  of  the 
plaintiff  named  Claflin,  with  a  team  and  a  wagon  of  the 
plaintiff's,  hauled  a  load  of  grain  to  Melbourne,  and  while 
returning  was  struck  at  the  crossing  by  a  train  of  the  defend- 
ant running  southward,  and  killed,  the  two  horses  were 
killed,  and  the  wagon  and  harness  were  destroyed.  The 
plaintiff  seeks  to  recover  the  value  of  the  property  destroyed. 
At  the  time  of  the  accident  the  train  was  running  at  a 
speed  of  from  40  to  50  miles  an  hour,  and  approached  the 
crossing  without  the  ringing  of  a  bell  or  the  blowing  of  a 
whistle.  As  Claflin  drove  towards  the  crossing,  he  was  stand- 
ing in  the  wagon  facing  westward,  and  the  team  was 
trotting  slowly.  When  he  reached  the  swale  the  team  was 
checked,  if  not  stopped,  for  a  moment,  but  it  is  not  shown 
whether  he  looked  for  a  train,  or,  if  he  did,  which  way  he 
looked.  He  drove  westward  from  the  swale,  and  the  acci- 
dent occurred  as  stated.  It  is  clear  that,  had  he  looked  for 
the  train  at  any  time  after  he  was  within  from  125  to  50  feet 
of  the  track,  he  would  have  discovered  his  danger,  and 
avoided  the  accident.  The  plaintiff  contends  that,  as  it  was 
the  duty  of  the  defendant  to  give  signals  of  its  approach  to 
the  crossing,  Claflin  had  a  right  to  rely  upon  its  doing  so, 
and  was  not  required  to  stop  his  team,  and  look  and  listen, 
if  he  could,  without  so  doing,  have  heard  the  signals,  had 
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they  been  given.  The  plaintiff  also  contends  that,  a  s  ClaRin 
lost  his  life  in  the  collision,  the  presumption  that  he  exer- 
cised diie  care  must  prevail.  That  such  a  presumption  is 
proper,  and  must  be  given  weight,  may  be  conceded,  but  it 
cannot  prevail  against  evidence  which  shows  that  he  could 
not  have  exercised  due  care.  That  the  defendant  was  negli- 
gent appears  to  have  been  fully  established.  See  Code,  § 
2072.  The  burden  was  on  the  plaintiff,  however,  to  show, 
not  only  negligence  on  the  part  of  defendant,  but  also 
that  his  employee  was  not  guilty  of  contributory  negligence. 
Baker  v.  Railway  Co.,  95  Iowa.  163,  63  N.  W.  667.  Before 
there  can  be  a  recovery  on  account  of  the  negligence  of  a 
railway  company  in  failing  to  give  the  statutory  signals,  or 
for  running  at  an  excessively  high  rate  of  speed,  it  must  be 
shown  that  the  person  suffering  injury  from  the  negligence 
did  not  contribute  to  the  injury  by  negligence  on  his  part, 
and  he  cannot,  in  all  cases,  rely  upon  the  railway  company 
to  give  the  signals  required  by  statute.  A  person  possessing 
the  ordinary  powers  of  seeing  and  hearing  cannot,  without 
negligence  on  his  part,  knowingly  approach  a  railway  cross- 
ing, and  fail  to  discover  an  approaching  train,  which  he  can 
readily  see  or  hear  a  sufficient  length  of  time  to  enable  him, 
with  reasonable  effort,  to  avoid  danger.  Sala  v.  Railway 
Co.,  85  Iowa,  678,  52  N.  W.  664  ;  Banning  v.  Same,  89  Iowa, 
74,  56  N.  W.  277  ;  Moore  v.  Railway  Co.,  89  Iowa,  223.  56 
N.  W.  430.  So  far  as  the  record  shows,  Claflin*s  eyesight 
and  hearing  were  good,  and  he  knew  the  crossing.  That 
his  negligence  contributed  to  the  accident  and  the  destruc- 
tion of  the  property  in  question  is  clearly  shown,  and  the 
district  court  properly  directed  a  verdict  for  the  defendant. 
Its  judgment  is  therefore  affirmed. 


NOTES. 


Accident  at  Crossing — Presumption  of  Negligence. — See  Ivouisville 
&  N.  R.  Co.  V,  Clark's  Adm'r  (Ky.),  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
407,  and  extensive  note^  414  et  seq. 
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Speed  at  Country  Crossings — Negligence  Per  5e.— See  Sutton 
f .  Chicago,  etc.,  Ry.  Co.  (Wis.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  100, 
and  note,  106. 

Crossings — Failure  to  Stop,  Look,  and  Listen,  Whether  Negli- 
gence Per  Se. — See  Ritzman  v.  Philadelphia  &  R.  R.  Co.  (Penn.), 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  444,  and  extensive  noU,  444  ei  seq. 

Failure  to  Obey  Statutory  Requirements  in  Regard  to  Signals  and 
Speed  at  Crossings — Degrees  of  Negligence. — See  extensive  note^  11 
Am.  &  Eng.  R.  Cas.,  N.  S.,  857  et  seq. 

Accident  at  Crossing— Failure  to  Give  Signals— Contributory  Neg- 
ligence— Proximate  Cause. — A  railroad  company  is  not  liable  for 
the  death  of  a  person  killed  while  attempting  to  drive  across  its 
tracks  at  a  public  crossing  in  front  of  an  approaching  train  which 
deceased  should  have  seen  before  making  such  attempt,  though 
those  in  charge  of  such  train  failed  to  give  the  crossing  signals. 
State,  to  Use  of  Price  et  al.  v.  Cumberland  A  P.  R.  Co.  (Md.),  10 
Am.  &  Eng.  R.  Cas.,  N.  S.,  511.     See  also  note,  518  et  seq. 


Morris  &  E.  R.  Co.  et  al. 

V. 

City  of  Orange. 

[Court  of  Errors  and  Appeals  of  New  Jersey,  June  27,  i8gg,) 

Streets  Crossing  Railroads  —  Eminent  Domain  —  Damages.* — A 
railroad  company,  on  the  laying  of  a  street  over  its  tracks,  is  enti- 
tled to  compensation  for  the  use  of  the  locus  in  quo  for  a  highway 
crossing  ;  but,  as  such  use  does  not  deprive  the  company  of  the  use 
of  the  premises  for  the  passage  of  its  trains,  the  injury  to  the  com- 
pany in  that  use  of  its  property,  when  the  crossing  is  at  grade,  is 
so  slight  as  to  justify  only  nominal  damages. 

Same— Consequential  Damages  —  Structural  Changes.— On  the 
laying  of  a  street  over  railroad  tracks,  for  any  damages  to  the  rail- 
road company  occasioned  by  necessary  structural  changes,  such  as 
the  removal  of  buildings  or  changes  in  the  tracks,  adequate  compen- 
sation must  be  made. 

Same — Same— Gates,  Signboards,  etc.f— On  the  layiag  of  a  street 
over  railroad   tracks,  the   railroad  company    is  not   entitled  to  an 

♦See  note,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  371. 
fSee  notes,  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  710. 
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allowance  for  the  expenses  incident  to  the  erection  and  maintenance 
of  grates,  signboards,  cattle  g-uards,  and  the  like  ;  as  such  expend!- 
tures^  being  required  either  for  the  protection  of  the  company  in 
running  its  trains  or  of  the  public  in  using  the  street  at  such  cross- 
ing, are  expenses  incident  to  a  compliance  with  police  regulations. 

Error  by  defendant  to  supreme  court.     Affirmed. 

Thomas  A,  Davis ^  Colie^  Swayze  &    Titsworth^  and  Fred- 
erick T,  Johnson,  for  plaintiff  in  error. 

McGee,   Bedle    &   Bedle   and   Cortlandt   Parker^   Jr,,  for 
defendants  in  error. 

Depue,  J.  This  writ  of  error  is  sued  out  by  the  city  of 
Orange  to  review  the  judgment  of  the  supreme  court  in  the 
case  of  the  state,  the  Morris  &  Essex  Railroad  Company, 
-.  .  ^  and  the  Delaware,  Lackawanna  &  Western  Rail- 
road  Company,  prosecutors,  against  the  mayor 
and  common  council  of  the  city  of  Orange,  on  certiorari, 
setting  aside  an  assessment  of  damages  and  for  benefits  in 
laying  out  and  opening  Hickory  street  from  South  Main 
street  to  Parrow  street.  By  an  ordinance  finally  adopted 
January  4,  1892,  the  city  council  laid  out  Hickory  street 
within  termini  named,  crossing  the  railroad  of  the  prose- 
cutors. By  section  30  of  the  charter  of  Orange,  the  common 
council  was  required,  from  time  to  time  to  appoint  five  com- 
missioners of  assessment  to  be  known  by  the  name  of  the 
** Board  of  Assessments,'*  whose  duty  it  should  be  to  assess 
damages  in  favor  of  any  owner  or  owners  of  any  lands  or 
real  estate  that  may  be  taken  for,  or  may  be  damaged  by. 
any  improvement,  such  as  the  laying  out  or  opening  of  any 
street,  highway,  etc.,  and  also  to  assess  benefits.  Commis- 
sioners were  appointed  to  assess  the  damages  for  the  opening 
of  this  street.  At  a  hearing  before  the  commissioners,  a 
representative  of  the  company  presented  a  specification  in 
writing  of  the  damages,  both  immediate  and  prospective, 
claimed  by  the  company  as  occasioned  by  the  crossing  of 
Hickory  street  over  their  track,  amounting  to  $18,270.  In- 
cluded in  this  specification  was  a  claim  for  the  value  of  land 
proposed  to  be  taken,  $490 ;  cost  of  grading  and  constructing 
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planking  and  other  necessaries  of  the  crossing,  $120;  the 
annual  cost  of  maintaining  the  crossing,  $40  per  annum; 
cost  of  reconstructing  switch  to  conform  to  street  grade, 
$250;  loss  on  the  value  of  the  switch  by  reason  of  the  street, 
$300;  cost  of  culvert  pipe  and  mason  work  on  culvert,  $360 ; 
cost  of  erecting  two  gates  on  either  side  of  the  street,  $350 ; 
cost  of  maintaining  the  gates  themselves,  $50;  annual  cost 
of  two  flagmen,  $730.  The  capitalization  of  the  several  sums 
mentioned  amounted  to  $18,270.  The  commissioners  rejected 
this  claim,  and  made  an  assessment  to  the  company  of  the 
sum  of  one  dollar  for  damages.  On  the  return  of  the  report 
to  the  common  council,  the  committee  on  assessment  con- 
firmed the  assessment  of  damages  reported  by  the  commis- 
sioners, and  made  an  assessment  against  the  company  iox 

m 

benefits  to  the  amount  of  one  dollar,  and  the  report  of  the 
committee  was  adopted  by  the  common  council.  This  pro- 
ceeding of  the  municipal  body  was  brought  under  review  in 
the  supreme  court  by  certiorari. 

In  Paterson,  N.  &  N.  Y.  R.  Co.  v.  City  of  Newark,  61  N. 
J.  Law,  80,  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  182,  38  Atl.  689, 
which  was  a  case  in  its  facts  and  circumstances  identical  with 
this  case,  the  supreme  court  held  that  **the  laying  out  of  a 
highway  across  a  railroad  is  a  taking  of  the  company's 
property  for  public  use,  and  entitled  it  to  compensation 
therefor;  and  compensation  for  such  taking  includes  the 
making  good  to  the  company  the  money  expended  by  it 
in  erecting,  maintaining,  and  operating  gates  at  the 
crossing,  provided  such  gates  are  necessary  for  the 
proper  protection  of  the  public  and  for  the  safe  operation  of 
the  company's  railroad."  On  the  hearing  of  the  writ  of  cer- 
tiorari xnWixs  case,  the  supreme  court  set  aside  the  assess- 
ment to  the  prosecutors,  and  appointed  commissioners  to  act 
as  appraisers,  and  ordered  that  a  new  assessment  in  favor  of 
the  prosecutors  should  be  made  in  accordance  with  the 
principles  laid  down  in  the  case  above  cited.  This  writ  of 
error  brings  up  for  review  the  judgment  of  the  supreme  court, 
and  involves  a  consideration  of  the  reasons  which  controlled 
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the  court  in  its  judgment,  as  well  as  the  legal  principles 
which  should  control  in  setting  aside  or  sustaining  the  pro- 
ceeding under  review. 

The  company  has  title  to  the  locus  in  quo  by  a  deed  from 
William  Pierson,  Jr.,  and  wife,  February  23,  1836,  grant- 
ing the  tract  of  land  described  to  the  Morris  &  Essex 
Railroad  Company,  and  to  its  successors  and  assigns,  for- 
ever, with  the  right,  liberty,  and  privilege  of  entering  upon 
the  said  tract,  and  to  take  possession  of,  hold,  have,  use, 
occupy  and  excavate  the  same,  and  erect  embankments  and 
bridges  and  other  works  necessary  to  lay  rails,  and  to  do  all 
things  which  should  be  necessary  or  suitable  to  the  comple- 
tion and  repair  of  the  company's  road  or  roads,  to  have  and 
to  hold  unto  the  said  company,  and  to  its  successors  and 
assigns,  forever,  for  the  purposes  above  mentioned,  and  for  all 
other  pusposes  mentioned  in  said  act  of  incorporation.  By 
this  conveyance  the  company  took  a  fee-simple  determinable, 
— a  qualified  fee  for  the  purposes  mentioned  in  the  habendum. 
United  States  Pipe-Line  Co.  v.  Delaware,  L.  &  W.  R.  Co., 
62  N.  J.  Law,  — ,  41  Atl.  759. 

It  is  conceded  that  compensation  should  be  made  to  the 
railroad  company  for  the  opening  of  the  street  across  its 
track.  The  city  charter  (P.  L.  1869,  p.  213)  provides,  in 
section  64,  for  compensation  under  the  designation  of  ** dam- 
ages,'* and  in  section  65  makes  it  the  duty  of  the  commis- 
sioners to  assess  damages  with  due  regard  to  the  value  of 
the  land  or  real  estate  taken  or  damaged  by  said  improve- 
ment. In  giving  effect  to  the  city  charter,  the  primary 
inquiry  in  every  case  is  whether  lands  have  been  taken,  and 
what  damages  are  legally  the  result  of  the  improvements, 
and  assessable  as  damages  for  the  laying  out  and  opening  of 
the  street.  The  street  in  this  case  was  laid  across  the  com- 
pany's  railroad  at  grade.  The  opening  of  the  street  did  not 
deprive  the  railroad  of  the  use  of  its  tracks  for  railroad  pur- 
poses. Under  the  condemnation  of  a  right  to  lay  streets 
across  a  railroad  track,  or  to  lay  the  track  of  one  railroad 
across  another,  nothing  is  acquired  but  a  right  of  way.     The 
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place  of  crossing  will  remain  in  the  common  use  of  the 
parties^  for  the  exercise  of  their  respective  franchises.  New 
Jersey  S.  R.  Co.  v.  Long  Branch  Com'rs,  39  N.  J.  Law,  28; 
National  Docks  &  N.  J.  J.  C.  Ry.  Co.  v.  State,  53  N.  J. 
Law,  217,  21  Atl.  570.  As  between  two  railroad  companies 
having  the  common  use  of  a  place  of  crossing,  the  right  of 
the  two  companies  in  the  user  is  equal ;  but,  with  respect  to 
user  as  between  the  public  using  the  highway  and  the  rail- 
road company  using  its  tracks  for  the  passage  of  trains,  the 
right  of  the  railroad  company  is,  in  law  and  in  fact,  superior. 
It  was  accordingly  held,  in  Railroad  Co.  v.  Bayonne,  that, 
when  a  highway  is  laid  out  across  a  railroad,  the  owner  of  the 
railroad  is  not,  as  the  owner  of  land  ordinarily  is,  excluded 
from  the  beneficial  use  of  his  property,  and  hence  the  value 
of  the  land  is  not  a  legitimate  element  of  compensation.  51 
N.  J.  Law,  428,  17  Atl.  971.  The  principle  that  a  company 
over  whose  track  a  public  road  is  constructed  is  not  excluded 
from  the  beneficial  use  of  its  railroad,  and  is  not  entitled  to 
compensation  as. for  lands  taken,  is  well  settled.  This  case, 
therefore,  resolves  itself  purely  into  an  examination  of  the 
damages  to  be  compensated  for  and  the  rule  for  ther  admeas- 
urement. 

The  company  had  constructed  a  switch  for  the  storing  of 
cars  and  convenience  in  conducting  its  business,  which 
extended  over  this  street  to  the  next  street  over  the  railroad. 
This  switch  was  lower  than  the  company's  main  tracks,  and 
with  the  street  across  the  main  track  and  the  switch  the 
latter  must  be  raised  and  graded  for  convenient  use.  The 
readjustment  of  this  switch  to  conform  to  the  grade  of  the 
street  and  to  the  company^s  main  track  would  occasion 
expense  to  the  company.  In  Railroad  Co.  v,  Bayonne, 
suprUy  an  injury  of  this  character  was  held  to  be  such  as  the 
company  was  entitled  to  be  compensated  for.  In  that  view 
we  concur. 

The  main  controversy  is  with  respect  to  the  company's 
claim  for  the  cost  of  erecting  and  maintaining  gates  and  the 
expense  of   flagmen  to  manage  the  gates.      The  company 
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relies  upon  Paterson,  N.  &  N.  Y.  R.  Co.  v.  City  of  Newark, 
supray  to  sustain  this  claim.  In  that  case  it  was  contended 
by  the  city  of  Newark  that  the  cost  of  constructing,  main- 
taining, and  operating  safety  gates  in  virtue  of  an  ordinance 
of  the  city  was  a  police  regulation,  pure  and  simple,  and 
that  no  person  could  recover  damages  on  account  of  being 
compelled  to  comply  with  the  police  regulations  of  the 
municipality.  But  the  supreme  court  discredited  that  con- 
tention, as  based  upon  a  misapprehension  of  fact,  and  held 
that  the  railroad  company  was  entitled  to  compensation  in 
that  respect,  for  the  reason  that  the  necessity  for  gates  at  a 
highway  crossing  over  a  railroad  did  not  at  all  depend  upon 
the  existence  or  the  nonexistence  of  an  ordinance  requiring 
their  erection,  for,  unless  the  proper  protection  of  the  public 
makes  them  necessary,  such  an  ordinance  would  be  unrea- 
sonable and  void;  and,  on  the  other  hand,  if  the  safety  of 
the  public  and  the  safe  operation  of  the  railroad  required 
gates  at  such  crossing,  it  would  be  necessary  for  the  com- 
pany, for  its  own  protection,  to  erect  them,  even  if  no  ordi- 
nance to  that  effect  existed,  and  the  question  whether  or  not 
the  company  was  entitled  to  compensation  for  such  outlay 
depended  on  whether  it  was  rendered  necessary  by  the  lay- 
ing out  of  the  street  across  the  company's  railroad. 

The  charter  of  the  city  of  Orange  gives  the  municipality 
power  to  pass  ordinances  to  regulate  the  speed  of  locomotive 
engines  upon  any  railroad  in  the  town,  and  to  compel  any 
railroad  to  station  and  maintain  flagmen  wherever  such  rail- 
road may  cross  any  of  its  streets  or  highways,  and  a  city 
ordinance  passed  under  the  charter  requires  flagmen  to  be 
stationed  at  such  crossings  as  the  common  council  might 
designate  by  resolution,  and  there  is  no  ordinance  of  the 
city  requiring  gates  at  railroad  crossingfs,  or  resolution  of 
the  common  council  requiring  a  flagman  to  be  stationed  at 
this  crossing.  But  these  circumstances  seem  to  be  immate- 
rial .  Gates  have  been  erected  by  the  company  at  this 
crossing,  located  at  a  conference  between  the  chairman  of 
the  street  committee  and  a  representative  of  the  company. 
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probably  in  the  place  of  flagmen,  for  the  greater  safety  of 
the  railroad  company  in  running  its  trains  and  of  the  public 
in  the  use  of  the  street.  The  necessity  for  some  protection 
of  this  sort  at  that  point  is  conceded,  and  the  concurrence  of 
city  officials  and  representatives  of  the  railroad  company  in 
locating  the  gates  indicates  that,  in  the  opinion  of  all  parties, 
the  proper  mode  of  affording  this  protection  was  by  means 
of  gates.  Sence,  according  to  the  decision  of  the  supreme 
court  in  Paterson,  N.  &  N.  Y.  R.  Co.  v.  City  of  Newark, 
supra,  the  city  should  be  required  to  compensate  the  com- 
pany for  the  whole  exi)ense  of  these  gates. 

The  erroneous  feature  in  the  decision  just  referred  to  con- 
sists in  discarding  the  consideration  that  the  duty  of  erecting 
and  maintaining  gates  at  the  crossing  of  streets  over  a  rail- 
road, whether  for  the  protection  of  the  public  using  the  street 
or  of  the  railroad  company  in  operating  its  road,  is  referred 
to  the  police  power  of  the  government.  This  principle  is 
stated  by  Mr.  Justice  Scudder  in  Delaware,  L.  &  W.  R. 
Co.  V,  East  Orange.  In  that  case  the  question  involved  was 
the  right  of  East  Orange  to  pass  an  ordinance  requiring  the 
prosecutors  to  station  and  maintain  flagmen  at  the  crossings 
of  streets  which  had  been  opened  after  the  railroad  was  built. 
In  delivering  the  opinion  of  the  court  sustaining  the  ordi- 
nance, Mr.  Justice  Scudder  said  :  **The  public  have  the 
right  to  lay  roads  over  the  railway  tracks,  and  use  them  in 
crossing,  as  part  of  such  highways.  In  such  use,  all  persons 
who  pass  over  them,  properly  exercising  the  right  to  travel 
on  the  public  highways,  will  be  protected.  *  *  *  After 
the  company  have  constructed  their  road,  therefore,  new 
obligations  may  be  imposed  upon  them,  by  new  conditions 
arising  after  the  road  has  been  built,  which  do  not  relate  to 
the  constntction,  but  to  the  common  use,  of  highways  by  the 
railroad  and  by  the  public.  *  *  *  It  is  clear  that,  when 
the  privilege  is  given  to  a  railroad  company  to  cross  public 
highways  then  existing,  or  that  may  afterwards  be  laid,  it  is 
not  exempted  from  the  common-law  duty  of  taking  reasonable 
care  to  enable  the  public  to  use  the  highways  with  safety ; 
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and,  where  there  is  such  duty,  a  corresponding  right  exists  in 
the  legislature  to  enforce  its  performance  by  appropriate  leg- 
islation. *  *  *  All  these  arrangements,  by  which  bur- 
dens are  put  upon  the  company  of  a  character  different  from 
any  others  in  the  charter,  are  necessary  for  the  protection  of 
the  passengers  and  freight  conveyed  on  the  road  as  well  as 
for  the  safety  of  the  public.  *  *  *  Protection  to  the 
public  is  protection  also  to  the  corporation,  and  to  the  per- 
sons and  property  for  which  it  is  responsible.  It  is  evident 
that  the  legislature  may  thus  require  additional  precautions 
of  railway  companies,  involving  expense  to  them,  to  prevent 
injuries  to  persons  and  property  within  and  without  their 
cars,  while  exercising  their  franchises  under  their  charter. 
Such  requirements  are  in  the  nature  of  police  regulations,  and 
do  not  conflict  with  the  constitution,  because  they  take  away 
no  vested  rights,  nor  do  they  interfere  with  or  impair  the 
powers  conferred  on  the  company  by  the  act  of  incorporation. 
The  essential  franchises  of  the  corporation  are  not  disturbed." 
41  N.J.  Law,  127. 

A  regulation  adopted  for  public  safety,  under  the  police 
power  of  the  state,  is  not  a  taking  or  damaging  of  private 
property  without  just  compensation,  although  conformity  to 
such  regulations  involves  expense.  Chicago  &  N.  W.  Ry. 
Co.  V,  City  of  Chicago,  140  111.  309,  50  Am.  &  Eng.  R.  Cas. 
150,  29  N.  E.  1109.  Thus,  it  was  held  in  Mugler  v.  Kansas 
that  legislation,  in  the  exercise  of  the  police  powers  of  the 
state,  to  prohibit  the  manufacture  and  sale  of  spirituous 
liquors,  might  be  enforced  against  persons  who  at  the  time 
happened  to  own  property  whose  chief  value  consisted  in  its 
fitness  for  such  manufacturing  purposes,  without  compen- 
sating them  for  the  diminution  in  value  resulting  from  such 
prohibitory  enactments.  Such  regulations  are  not  an  appro- 
priation of  property  for  the  public  benefit,  in  the  sense  in 
which  a  taking  of  property  by  the  exercise  of  the  state's 
power  of  eminent  domain  is  a  taking,  for  which  compensa- 
tion is  required.  123  U.  S.  623,  8  Sup.  Ct.  273.  Neither  a 
natural   person   nor   a   corporation  can   claim  damages  on 
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account  of  being  compelled  to  render  obedience  to  a  police 
regulation  designed  to  secure  the  common  welfare.  Chicago 
&  A.  R.  Co.  V.  Joliet,  ly.  &  A.  Ry.  Co.,  105  111.  388,  14  Am. 
&  Eng.  R.  Cas.  63.  The  subject  is  practically  illustrated  in 
acts  of  the  legislature  prescribing  regulations  for  conducting 
the  business  of  railroad  companies,  such  as  requiring  con- 
ductors and  brakemen  to  wear  badges,  the  company  to  issue 
checks  for  baggage  in  a  particular  manner,  to  erect  signboards 
at  street  crossings,  requiring  passenger  cars  not  to  have  bars 
across  the  windows,  to  provide  signals  for  the  approach  of 
trains  at  road  crossings,  the  redemption  of  unused  tickets, 
and  the  like.  By  an  act  passed  April  1,  1895,  the  governing 
bodies  of  towns,  townships,  boroughs,  and  villages  were 
empowered  to  pass  ordinances  requiring  railroad  companies 
to  protect  railroad  grade  crossings  or  places  where  the  tracks 
cross  a  public  street  or  highway  at  grade  by  the  erection  and 
maintenance  of  gates,  or  placing  and  maintaining  flagmen  at 
such  crossings,  for  such  time  or  hours  as  the  said  governing 
body  shall  deem  reasonable,  etc.  2  Gen.  St.  p.  2718.  This 
act  makes  no  provision  for  ascertaining  and  making  com- 
X)ensation  to  the  railroad  companies  for  the  expense  incurred 
in  complying  with  these  regulations.  If  the  contention  be 
yielded  to,  that  a  railroad  company  is,  on  constitutional 
principles,  entitled  to  compensation  for  the  opening  of  a 
street  across  its  tracks,  whereby,  for  the  safety  of  its  trains 
or  of  persons  using  the  highway,  gates  are  necessary,  the 
statute  above  referred  to  is  inefficacious.  The  act  of  1898  (P. 
h.  1898,  p.  110),  which  gives  the  chancellor  power  to  say 
what  part  of  such  outlays  and  expenses  should  be  borne  by 
the  municipality,  would  be  equally  obnoxious  to  the  constitu- 
tional interdict.  Every  municipal  body  endowed  with  the 
power  to  pass  ordinances  for  the  regulation  of  municipal 
affairs  adopts  ordinances  requiring  duties  from  inhabitants, 
such  as  removing  snow  from  the  sidewalks,  the  protection  of 
areas,  the  cleansing  of  vaults,  and  the  like,  all  of  which 
affect  property  and  involve  expenditure.  Acts  of  the  legis- 
lature, such   as  those  referred  to,  and  city  ordinances,  are 
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justified  under  police  powers,  and  it  has  never  been  supposed 
that  they  constitute  a  taking  of  property  under  the  right  of 
eminent  domain,  for  which  compensation  must  be  made. 

The  decisions  on  this  subject  are  conflicting  in  some  par- 
ticulars.    In  Old  Colony  &    F.    R.  R.  Co.   ».  Plymouth  Co. 
(decided  1859)  14  Gray,  155,  the   highway  was  laid  across 
the  track  of  a  railroad  after  the  railroad  had  been  built  and 
was  in  operation.    The  company  claimed  damages  for  the  tak- 
ing of  their  land ;  for  increased  liability  to  damages  from  acci- 
dents from  collusions    and    otherwise,    by   reason  of  laying 
out  the  highway  at   grade  over  their  track ;  the  expense  of 
making   and   maintaining   signboards    at  the  crossing;  for 
making  and  maintaining  cattle  guards ;  for  the  expense  of 
planking  and  keeping  the  planks  in  repair  between  the  rails ; 
for  increase  of  expense  in  ringing   the  bell   as  required  by 
law;  and  for  liability  of  being   compelled  by  county  com- 
missioners to  build   a  bridge  for  the  highway  over  the  rail- 
road track.     The  court  allowed  damages  for  taking  the  land, 
subject,  however,  to  its  use   for  a  railroad,  the  expense  of 
erecting  and  maintaining  signs  required  by  law  at  the  cross- 
ing, making  and   maintaining   cattle   guards,    and   for  the 
expense  of  flooring  the  crossing  and  keeping  the  planks  in 
repair,  and  disallowed  the  other  elements  of  damage  claimed. 
This  case  was  made  the  basis  of  decision  in  Re  Morris  &  E. 
R.  Co.,  9  N.  J.  Law   J.  75.     The  counsel   of  the  company 
justly  says  that  the  judge   who  decided   the   latter  case  was 
not  satisfied  with  the  logic  of   the  Massachusetts  case,   but 
followed  it  as  a  precedent.     It   will  be  observed  that  in  the 
Massachusetts  case  it  was  held  that,  in  assessing   the  dam- 
ages for  the  taking  of  the  company's   land,  they  were  to  be 
assessed  on  the  basis  that  the  land  was  taken  "subject  to  its 
use  for  a  railroad."     On  what  principle  such  damages  were 
to  be  ascertained  was  not  indicated.     Hence,  in  Re  Morris  & 
E.  R.  Co.,  as  reported  in  the  Law  Journal,  in  applying  the 
Massachusetts  rule,  it  was  held  that  the  damages  for  the  use 
of  the  premises  for  the  additional  servitude  upon  it  should 
be  nominal,  or,  at  least,   very  small.     Compensation  for  the 
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expense  of  erecting  gates  and  maintaining  flagmen  was 
excluded,  for  the  reason  that  all  regulations  with  regard  to 
the  care  necessary  to  cross  a  public  highway  in  running  a  rail- 
road train  were  police  .regulations,  and  were  incident  to  the 
transaction  of  the  company's  business,  and  not  assessable 
as  damages  for  the  crossing,  but  allowance  was  made  for 
erecting  cattle  guards,  and  putting  down  and  maintaining 
planks  between  the  rails.  *  It  will  also  be  observed  that  in  the 
Old  Colony  Case  no  allusion  was  made  to  the  distinction 
between  taking  property  under  the  power  of  eminent  domain 
and  damages  resulting  from  the  exercise  of  police  powers, 
which  are  damnum  absque  injuria.  The  case  was  followed 
in  Boston  &  A.  R.  Co.  v.  City  of  Cambridge,  in  the  same 
court.  Allowance  was  there  made  for  the  expense  of  making 
and  maintaining  in  repair  the  planking,  paving,  cattle  guards, 
fences,  signboards,  posts,  gates,  and  gate  houses,  but  the 
cost  of  operating  the  gates  was  excluded  from  the  verdict,  as 
chargeable  to  the  ordinary  operating  expenses  of  the  railroad. 
But  the  decision  in  the  latter  case  was  rested  upon  a  statute 
which  enacted  that,  when  a  way  is  laid  across  an  existing 
railroad,  "all  expenses  of  and  incident  to  constructing  and 
maintaining  the  way  at  such  crossing  shall  be  borne  by  the 
county,  city,  or  town  whose  duty  it  is  to  build  and  maintain 
such  way.**  St.  1857,  c.  287.  The  learned  judge  who 
delivered  the  opinion  of  the  court  justified  the  damages  per- 
mitted in  that  case,  on  the  ground  that  *Mt  is  only  by  allowing 
the  expense  of  erecting  and  maintaining  the  appliances  and 
structures  necessary  and  required  at  the  new  crossing  to  be 
taken  into  account  in  the  assessment  of  damages  done  to  the 
railroad  company  by  the  laying  out  of  the.  way  that  the  stat- 
ute, which  says  that  those  expenses  are  to  be  borne  by  the 
county,  city,  or  town,  is  given  practical  effect.'*  159  Mass. 
283-290,  34  N.  E.  382-384. 

The  New  York  courts  have  decided   that  a    statute  which 
authorized  the  construction  of  highways  across  railroad  tracks 
without  compensation  did  not  violate  the  constitutional  pro- 
16  (N  S)  A  &  E  R  Cas— 41 
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visions  against  taking  private  property  for  public  use,  or 
impair  the  obligation  of  contracts.  Railroad  Co.  v,  Brownell, 
24  N.  Y.  345 ;  Boston  &  A.  R.  Co.  v,  Villiage  of  Greenbush, 
52  N.  Y.  510;  Canal  Co.  v,  Villiage  ol  Whitehall,  90  N.  Y. 
21.  In  the  Connecticut  courts,  an  act  which  authorized 
railroad  commissioners,  who  were  public  officers,  to  order  a 
railroad  to  remove  grade  crossings,  and,  when  the  company 
failed  to  do  so,  to  determine  and  apportion  the  expense  of 
such  changes  to  be  paid  by  the  company,  was  held  not  to  be 
unconsitutional.  In  the  latest  decision  on  this  subject  the 
commissioners  ordered  a  certain  crossing  to  be  removed,  so 
that  the  highway,  instead  of  crossing  the  tracks  at  grade, 
would  be  carried  under  the  tracks  and  for  that  purpose  the 
location  of  the  crossing  be  changed  by  the  removal  of  tracks. 
The  commissioners  further  ordered  that  all  said  changes, 
alterations,  and  removals  should  be  made  and  done  by  the 
railroad  company,  and  the  expense  thereof,  including  the 
damage  to  any  person  whose  lands  were  taken,  and  the  spe- 
cial damages  which  the  owner  of  any  land  adjoining  the  pub- 
lic highway  should  sustain  by  reason  of  any  change  in  the 
grade  of  such  highway,  should  be  paid  by  the  railroad  com- 
pany. From  that  order  tie  company  appealed,  on  the 
ground  that  the  statute  was  unconstitutional.  That. con- 
tention was  overruled.  New  York  &  N.  E.  R.  Co.  v.  Town 
of  Bristol,  62  Conn.  527,  55  Am.  &  Eng.  R.  Cas.  38,  26  Atl. 
122.  This  decision  was  affirmed  in  the  supreme  court  of 
the  United  States  (151  U.  S.  556-567,  14  Sup.  Ct.  437). 

In  the  New  York  and  Connecticut  courts,  the  decisions 
were  placed  on  the  ground  that  the  charters  of  the  respective 
companies  were  subject  to  alteration  or  repeal,  but,  in  exam- 
ining the  opinion  ot  the  Connecticut  court  and  of  the  supreme 
court  of  the  United  States  in  the  latter  case,  stress  is  laid  on 
the  fact  that  such  regulations  were  a  proper  exercise  of  the 
police  powers  of  the  state.  In  Boston  &  M.  R.  Co.  v.  County 
Com'rs,  79  Me.  386,  32  Am.  &  Eng.  R.  Cas,  271,  10  Atl.  113. 
an  act  requiring  the  expense  of  building  and  maintaining  so 
much  of  the  townway  or  highway  as  was  within  the  limits  of 
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the  highway,  where  such  way  crossed  the  track  at  grade, 
should  be  borne  by  the  railroad  company,  was  held  to  be 
constitutional.  This  decision  was  made  against  a  company 
whose  charter  provided  that  it  should  not  be  altered,  amended, 
or  repealed.  The  power  of  the  legislature  to  impose  such 
burdens  for  general  safety  under  the  police  power  was  declared 
to  be  fundamental,  and  that  the  act  did  not  impair  any  con- 
tract in  the  company's  charter.  Whether  the  corporation  has 
an  irrepealable  contract  in  its  charter  or  not  is  immaterial. 
Police  powers  are  inherent  in  the  government,  and  the  legit- 
imate exercise  of  legislative  power  in  securing  public  safety 
does  not  impair  the  obligation  of  contracts  nor  deprive  any 
one  of  property  without  due  process  of  law.  As  was  said  by 
Chief  Justice  Fuller  in  New  York  &  N.  E.  R.  Co.  v. 
Town  of  Bristol :  *  *The  governmental  power  of  self -protect  ion 
cannot  be  contracted  away,  nor  can  the  exercise  of  rights 
granted,  nor  the  use  of  property,  be  withdrawn  from  the 
implied  liability  to  governmental  regulation  in  particulars 
essential  to  the  preservation  of  the  community  from  injury." 
151  U.  S.  556-567,  14  Sup.  Ct.  437-440.  In  New  Orleans 
Gas-light  Co.  v.  Louisiana  Light  &  Heat  Producing  &  Mfg. 
Co.,  it  was  held  that,  *Mn  granting  the  exclusive  franchise  to 
supply  gas  to  a  municipality  and  its  inhabitants,  a  state 
legislature  does  not  part  with  the  police  power  and  duty  of 
protecting  the  public  health,,  the  public  morals,  and  the  public 
safety,  as  one  or  the  other  may  be  affected  by  the  exercise  of 
that  franchise  by  the  grantee.*'  In  delivering  the  opinion  of 
the  court,  Mr.  Justice  Harlan  used  this  language:  **The 
constitutional  prohibition  upon  state  laws  impairing  the 
obligation  of  contracts  does  not  restrict  the  power  of  the  state 
to  protect  the  public  health,  the  public  morals,  or  the  public 
safety,  as  the  one  or  the  other  may  be  involved  in  the  execu- 
tion of  such  contracts.  Rights  and  privileges  arising  from 
contracts  with  a  state  are  subject  to  regulations  for  the  pro  - 
tection  of  the  public  health,  the  public  morals,  and  the  public 
safety,  in  the  same  sense  and  to  the  same  extent  as  are  all 
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contracts  and  all  property,  whether  owned  by  natural  persons 
or  corporations.'*     115  U.  S.  650-672,  6  Sup.  Ct.  252-264. 

The  decisions  of  the  Illinois  courts  on  this  subject  are 
entitled  to  great  consideration,  for  the  reason  that  the  princi- 
ples adjudged  in  those  decisions  have  received  the  support  of 
the  supreme  court  of  the  United  States.  The  constitution  of 
Illinois  contains  the  provision  that  private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compensation. 
By  a  statute  of  the  state  approved  April  10,  1872,  relating  to 
the  incorporation  of  cities  and  villages,  it  was  provided  that 
'  the  city  council  should  have  power,  by  condemnation  or 
otherwise,  to  extend  any  street,  alley,  or  highway  over  or 
across,  or  to  construct  any  sewer  under  or  through,  any 
railroad  track,  right  of  way,  or  land  of  any  railroad  com- 
pany ;  but,  where  no  compensation  is  made  to  such  railroad 
company,  the  city  shall  restore  such  railroad  track,  right  of 
way,  or  land  to  its  former  state,  or  in  a  sufficient  manner  not 
to  have  impaired  its  usefulness.  The  ninth  article  provided 
that,  when  the  municipal  authorities  passed  an  ordinance 
authorizing  any  local  improvement  which  would  require  that 
private  property  be  taken  or  damaged  for  public  use,  the  city 
or  village  should  file  in  its  name  a  petition  to  some  court 
of  record  of  the  county,  praying  **that  the  just  compensation 
to  be  made  for  private  property  to  be  taken  or  damaged**  for 
the  improvement  or  purpose  specified  in  the  ordinance  be 
ascertained  by  a  jury.  In  Chicago  &  N.  W.  Ry.  Co.  v.  City 
of  Chicago,  a  city  ordinance  laid  out  the  extension  of  a  street 
across  the  tracks  of  the  railroad  company .  On  an  application 
to  the  court  for  the  assessment  of  damages,  the  company 
claimed  allowance  for  the  following  items  of  expense : 
Grading,  planking,  gate,  power  house,  wages  of  gate  tender, 
repairs  to  the  planking,  and  repairs  to  the  gate.  The  cir- 
cuit court  rejected  the  company's  claim  for  substantial  dam- 
ages, and  gave  judgment  for  a  nominal  sum.  On  appeal  to 
the  supreme  court,  the  judgment  of  the  circuit  court  was 
sustained.  140  111.  310,  29  N.  E.  1109.  In  a  later  case  in 
the  same  court,  the  city,  by   an   ordinance,  authorized  the 
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opening  and  widening  of  Rockwell  street,  which  crossed  the 
railroad  track  of  the  Chicago,  Burlington  &  Quincy  Railroad 
Company.  A  petition  was  filed  in  the  circuit  court 
praying  that  just  compensation  for  property  taken  or 
damaged  should  be  ascertained  by  a  jury.  The  rail- 
road company  was  admitted  as  a  defendant  and  the 
jury  in  its  verdict  fixed  one  dollar  as  just  compensa- 
tion to  the  railroad  company  in  respect  to  the  right  of  way 
described  in  the  city's  petition  as  necessary  to  be  used  for  the 
purposes  of  the  proposed  street.  Judgment  was  entered  on 
this  finding  in  the  circuit  court,  and  on  appeal  the  judgment 
was  sustained.  Chicago,  B.  &  Q.  R.  Co.  v.  City  of  Chicago, 
149  111.  457,  37  N.  E.  79.  The  judgment  in  this  case  was 
removed  by  writ  of  error  to  the  supreme  court  of  the  United 
States,  and  was  there  affirmed.  166  U.  S.  226,  17  Sup.  Ct. 
581.  The  jurisdiction  of  the  federal  court  to  review  the 
decision  of  the  state  court  on  this  subject  was  justified  in 
virtue  of  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  the  court  holding  that  a  judgment 
of  a  state  court,  even  if  authorized  by  statute,  whereby 
private  property  is  taken  for  public  use,  without  com- 
pensation made  or  secured  to  the  owner,  is  wanting  in 
the  due  process  of  law  required  in  that  amendment.  The  juris- 
diction of  the  federal  court  to  retry  the  facts  found  by  the 
jury  was  disclaimed,  and  the  power  of  the  court  was  asserted 
to  inquire  whether  the  trial  court  prescribed  any  rule  of  law 
for  the  guidance  of  the  jury,  in  disregard  of  the  company's 
right  to  just  compensation.  The  instructions  of  the  trial 
court  given  and  refused,  and  put  on  record  for  review  in  the 
federal  court,  comprise  all  the  questions  that  arise  in  this 
case.  The  railroad  company  claimed  that,  by  reason  of  the 
opening  of  the  street,  it  was  entitled  to  recover  a  sum  equal 
to  the  difference  between  the  value  of  the  land  in  question, 
as  land,  without  any  restriction  on  the  right  to  use  it  for  any 
lawful  purpose,  and  the  value  of  the  land  when  burdened 
with  the  right  of  the  public  to  use  it  for  a  street  crossing. 
It  was   held    by  the   court   that   inasmuch  as,  by  the  law  of 
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Illinois,  the  laying  of  a  street  across  railroad  tracks  did  not 
condemn  the  land  of  the  railroad  company,  nor  even  prevent 
the  use  of  the  tracks  or  right  of  way,  it  would  follow  that 
the  jury,  in  ascertaining  the  amount  of  compensation,  could 
not  take,  as  a  basis  of  calculation,  the  market  value  of  the 
land  as  land ;  that  the  land  as'  such  was  not  taken ;  that  the 
railroad  com  pa  ny  was  not  prevented  from  using  it ;  and 
that  its  use  for  all  the  purposes  for  which  it  was  held  by  the 
railroad  company  was  interfered  with  only  so  far  as  its  ex- 
clusive enjoyment  for  the  purpose  of  railroad  tracks  was 
diminished  in  value  by  subjecting  the  land  within  the  cross- 
ing to  public  use  as  a  street,  and  that  the  company  was  to 
be  compensated  for  the  diminution  in  its  right  to  use  its 
tracks  caused  by  the  existence  and  use  of  the  street.  Another 
error  assigned  was  the  refusal  of  the  court  to  allow  the  com- 
pany to  prove  that,  in  order  that  the  railroad  might  be 
properly  and  safely  operated,  it  would  be  necessary 
to  construct  gates  and  a  tower  for  operating  them,  plank  the 
crossing,  fill  between  the  rails,  put  in  an  extra  rail,  and  to 
incur  an  annual  expense  of  depreciation,  maintenance,  em- 
ployment of  gatemen,  etc.,  not  under  a  claim  to  recover 
specifically  on  account  of  such  expenditures,  but  for  the  pur- 
pose of  showing  the  compensation  due  to  the  company.  On 
this  subject  the  court  said:  **The  plaintiff  in  error  took  its 
charter  subject  to  the  power  of  the  state  to  provide  for  the 
satety  of  the  public,  in  so  far  as  the  safety  of  the  lives  and 
persons  of  the  people  were  involved  in  the  operation  of  the 
railroad.  The  company  laid  its  tracks  subject  to  the  condi- 
tion, necessarily  implied,  that  their  use  could  be  so  regulated 
by  competent  authority  as  to  insure  the  public  safety.  And 
as  all  property,  whether  owned  by  private  persons  or  by 
corporations,  is  held  subject  to  the  authority  of  the  state  to 
regulate  its  use  in  such  manner  as  not  to  unnecessarily 
endanger  the  lives  and  the  personal  safety  of  the  people,  it 
is  not  a  condition  of  the  exercise  of  that  authority  that  the 
state  shall  idemnify  the  owners  of  property  for  the  damage 
or  injury    resulting   from  its  exercise.     Property  thus   dam- 
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ag^ed  or  injured  is  not,  within  the  meaning  of  the  constitution, 
taken  for  public  use,  nor  is  the  owner  deprived  of  it  without 
due  process  of  law.  The  requirement  that  compensation  be 
made  for  private  property  taken  for  public  use  imposes  no 
restriction  upon  the  inherent  power  of  the  state,  by  reason- 
able regulations,  to  protect  the  lives  and  secure  the  safety 
of  the  people."  After  citing  an  earlier  case  in  Illinois,  sus- 
taining a  statute  which  required  railroad  companies  to  con- 
struct and  maintain  the  highway  and  street  crossings  and 
approaches  within  their  respective  rights  of  way,  as  nothing 
more  than  a  police  regulation,  the  following  extract  from  the 
opinion  in  that  case  was  quoted  :  **The  items  of  expense  for 
which  appellant  claims  compensation  are  such  only  as  are 
involved  in  its  compliance  with  a  police  regulation  of  the 
statute.  It  is  well  settled  that  *  neither  a  natural  person  nor 
a  corporation  can  claim  damages  on  account  of  being  com  - 
pel  led  to  render  obedience  to  a  police  regulation  designed  to 
secure  the  common  welfare.'  *  *  *  Uncompensated 
obedience  to  a  regulation  enacted  for  the  public  safety,  under 
the  police  power  of  the  state,  is  not  a  taking  or  damaging 
without  just  compensation  of  private  property,  or  of  private 
property  affected  with  a  public  interest.'*  The  learned  judge 
then  continued  :  ** We  concur  in  these  views.  The  expenses 
that  will  be  incurred  by  the  railroad  company  in  erecting 
gates,  planking  the  crossing,  and  maintaining  flagmen,  in 
order  that  its  road  may  be  safely  operated, — if  all  that 
should  be  required, — necessarily  result  from  the  mainte- 
nance of  a  public  highway,  under  legislative  sanction,  and 
must  be  deemed  to  have  been  taken  by  the  company  into 
account  when  it  accepted  the  privileges  and  franchises 
granted  by  the  state.  Such  expenses  must  be  regarded  as 
incidental  to  the  exercise  of  the  police  powers  of  the  state. 
What  was  obtained,  and  all  that  was  obtained,  by  the  con- 
demnation proceedings,  for  the  public,  was  the  right  to  open 
a  street  across  land  within  the  crossing,  that  was  used,  and 
was  always  likely  to  be  used,  for  railroad  tracks.  While 
the  city  was   bound  to   make  compensation   for  that  which 
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was  actually  taken,  it  cannot  be  required  to  compensate  the 
defendant  for  obeying  lawful  regulations  enacted  for  the 
safety  of  the  lives  and  property  of  the  people/*  166  U.  S. 
226-262,  17  Sup.  Ct.  581-591. 

In  Chicago,  M.  &  St.  P.  Ry.  Co.  v.  City  of  Milwaukee 
(Wis.)  72  N.  W,  1118,  it  was  held  that,  upon  the  crossing 
of  a  street  over  a  railroad,  the  railroad  company  was 
entitled  to  compensation  for  the  use  of  its  track  for  the  cross- 
ing of  a  highway,  and  for  structural  changes,  including 
planking  the  track  and  maintaining  the  same,  but  not  for  the 
expense  of  erecting  and  operating  gates ;  that  the  latter  were 
not  structural  changes  in  the  track,  and  not  a  necessary  part 
of  the  crossing;  and  that  the  company  was  not  entitled  to 
compensation  for  the  expenses  incident  to  a  compliance  with 
the  police  powers.  In  that  case  a  special  verdict  was  found, 
assessing  the  company's  right  of  way  taken  by  the  city, 
subject  to  its  use  for  railway  purposes,  at  one  dollar.  Allow- 
ance was  also  made  for  the  expense  of  planking  the  crossing 
and  maintaining  the  planking,  for  the  maintenance  of  a 
warning  post  and  crossing  sign,  the  expense  of  constructing 
and  maintaining  cattle  guards,  and  of  erecting,  maintaining, 
and  operating  gates  at  the  crossing.  On  appeal,  the  court 
disallowed  all  these  items,  except  for  the  right  of  way  and 
structural  changes,  such  as  planking  the  track  and  maintain- 
ing the  same.  This  decision  was  placed  on  the  ground  that 
the  excluded  items  of  expense  arose  from  the  exercise  of 
police  regulations,  and  therefore  were  not  violations  of  the 
constitution,  as  impairing  the  obligation  of  contacts  or  as 
the  deprivation  of  property  without  due  process  of  law.  The 
legislative  authority,  under  the  police  powers,  the  court  held, 
extended  to  all  matters  necessary  to  a  safe  crossing  of  a  rail- 
way track  by  a  highway,  without  regard  to  whether  exer- 
cised before  or  after  the  construction  of  the  railroad  or  before 
or  after  the  construction  of  the  highway,  or  whether  the 
highway  existed  at  the  time  of  the  construction  of  the  rail- 
road or  was  thereafter  constructed  across  it.  In  State  v. 
District  Court  of  Hennepin  Co.,  it  was  held  that  the  company 


-^"  *  ^°8r  CROSSINGS  649 

RCas 

Morris  &  E.  R.  Co,  z\  City  of  Orange 

"was  entitled  to  compensation  for  planking  the  roadway 
between  the  railroad  tracks  and  the  maintenance  of  planking, 
but  not  for  cattle  guards  and  sign  boards.  The  latter  items 
were  excluded  for  the  reason  that  they  were  mere  matters  of 
police  regulation,  which  the  state  had  power  to  impose,  and 
that  such  regulations  of  the  use  of  property  did  not  constitute 
a  taking  of  property  or  its  destruction,  and  were  such  as 
every  one  is  required  to  submit  to  without  compensation. 
42  Minn.  247,  44  N.  W.  7. 

As  already  observed,  the  decisions  on  this  subject  are  not 
harmonious,  but  we  think,  upon  principle  and  by  the  clear 
weight  of  authority,  these  propositions  may  be  a^oetacro8»i 
regarded  as  established :  First.  That  a  railroad  SSilSlSS^*" 
company,  on  the  laying  of  a  highway  over  its  ^*'°***®"- 
tracks,  is  entitled  to  compensation  for  the  use  of  the  locus  in 
quo  for  a  highway  crossing ;    that  such  use  does  not  deprive 
the  company  of  the  use  of  the  premises  for  the  „ 

■^        "^  '^  Same— Oonae- 

passage  of' its  trains ;  and  that  when  the  cross-  22Sf-8tiS5S^aj 
ing  is  at  grade,  as  it  is  in  this  case,  the  injury  ^  "*»*•• 
to  the  company  in  that  use  of  its  property  is  so  slight  as  to 
justify   nominal   damages.      Second.    That    for  an    injury 
occasioned  by  necessary   structural   changes,   such  as   the 
removal  of  buildings  or  changes  in  the  tracks,  compensation 
should   be    made   which   would    be   adequate, 
under   the  circumstances.      Third.    That,   for    oate«,8igii- 

boardB,  etc. 

the  expenses  incident  to  the  erection  and 
maintenance  of  gates,  signboards,  cattle  guards,  and  the 
like,  the  company  is  not  entitled  to  an  allowance.  Such 
expenditures,  being  required  either  for  the  protection  of  the 
company  in  running  its  trains  or  of  the  public  using  the 
street  at  such  crossings,  are  expenses  incident  to  a  compliance 
with  police  regulations,  and  therefore  do  not  entitle  the 
company  to  an  allowance  for  them. 

In  some  of  the  cases,  the  cost  of  planking  between  the 
rails,  and  the  expense  of  maintaining  it,  have  been  allowed 
as  for  structural  changes  in  the  company's  property  to  make 
it  conform  to  the  new  use.     In  the  greater  number  of  cases 
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compensation  of  this  character  is  disallowed,  on  the  gjound 
that  such  an  adaptation  of  the  company's  property  to  the 
passage  of  the  public  highway  is  not  a  structural  change, 
but  a  provision  for  the  safe  passage  of  the  public  using  the 
highway  over  the  company's  tracks,  for  the  benefit  of  the 
public  on  the  one  hand,  and  the  protection  of  the  tracks  on 
the  other  hand.  It  is  true  that  planking  between  the  rails 
is  made  necessary  by  reason  of  the  laying  of  the  public  road 
over  the  railroad,  just  as  signal  posts,  gates,  and  flagmen 
may  be  required  for  the  safety  of  those  using  the  highway  as 
well  as  in  running  the  company's  trains.  The  principle 
that  would  exclude  compensation  for  the  latter  applies  with 
equal  force  to  the  former.  We  think  the  planking  between 
the  rails  is  not  a  structural  change,  and  that  compensation 
fbr  such  an  outlay  should  be  disallowed. 

The  report  which  was  brought  under  review  in  the  supreme 
court  assessed  the  company  for  benefits.  We  think,  in 
principle,  this  was  erroneous.  The  sum  assessed  was 
small,  but  the  principle  on  which  assessments  for  benefits 
for  the  opening  of  streets  are  made  does  not  justify  any 
assessment  against  the  company  for  benefits  arising  from 
the  opening  of  this  street.  Nor  was  any  consideration  given 
to  an  allowance  for  the  expenses  of  changes  in  the  switch 
which  seem  to  have  been  made  necessary  by  the  opening  of 
the  street.  Such  an  allowance  would  be  proper  as  expenses 
incident  to  structural  changes  to  conform  the  company's 
tracks  to  the  passage  of  the  street  over  its  railroad.  The 
award  of  damages  brought  up  was  erroneous  in  the  respects 
above  indicated,  and  the  decision  of  the  supreme  court 
setting  it  aside  was  therefore  correct;  ,but  the  directions 
given  by  the  supreme  court  in  appointing  new  commission- 
ers, with  respect  to  the  mode  in  which  the  assessment  by 
them  should  be  made,  were  erroneous  and  are  disapproved. 

The  judgment  of  the  supreme  court  setting  aside  the 
award  of  the  commissioners  was  a  final  judgment,  from 
which  a  writ  of  error  will  lie,  although  the  supreme  court,  in 
setting  aside   the   award   of  the   commissioners,  appointed 
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new  commissioners,  to  the  end  that  another  award  might  be 
made.  The  practice  so  firmly  established  in  this  state,  of 
allowing  a  writ  of  error  to  review  a  judgment  of  the  inferior 
court  setting  aside  a  final  judgment  and  directing  a  new  trial, 
is  in  principle  applicable  to  the  situation  of  this  case.  In 
Lee  V.  Heath,  a  judgment  of  the  supreme  court  reversing  a 
judgment  of  the  circuit,  and  remitting  the  record  to  the 
court  below  for  further  proceedings  according  to  law,  was 
held  to  be  a  final  judgment,  reviewable  on  error,  although 
the  judgment  of  the  supreme  court  contemplated  a  new  trial 
at  the  circuit.  In  pronouncing  the  judgment  of  the  court, 
Mr.  Justice  Dixon  in  that  case  said:  **This  practice  is 
justified  by  the  fact  that  the  substantial  matter  for  considera- 
tion is  the  legality  of  the  original  judgment,  which  unques- 
tionably was  a  final  judgment,  and,  if  legal,  ought  to  be 
restored.  The  writ  of  error,  therefore,  should  not  be  dis- 
missed, and,  consequently,  we  must  examine  the  merits  of 
the  case.'*  61  N.  J.  Law,  251,  39  Atl.  729.  This  court 
thereupon  reviewed  the  grounds  on  which  the  judgment  of 
the  supreme  court  was  rested,  and  on  such  a  revision  the 
judgment  was  affirmed.  It  is  equally  true  that  the  substan- 
tial matter  for  consideration  in  this  case  is  the  legality  of 
the  original  award  of  commissioners,  which  was  a  finality 
unless  set  aside  by  some  judicial  action,  and,  if  legal,  ought 
to  be  restored.  It  is  also  true  that  the  judgment  of  the 
supreme  court  setting  aside  the  proceedings  of  the  common 
council  was  a  finality.  This  court,  in  reviewing  the  judg- 
ment of  the  supreme  court,  in  compliance  with  the  decision 
in  Lee  v.  Heath,  must  examine  and  consider  the  reasoning 
on  which  the  supreme  court  rested  its  judgment,  and,  in 
pronouncing  its  judgment  upon  the  action  of  the  commis- 
sioners, is  required  to  express  the  reasoning  on  which  the 
judgment  of  this  court  shall  be  founded.  The  judgment  of 
the  supreme  court  should  be  affirmed,  and  the  record  re- 
mitted, to  be  proceeded  with  according  to  law. 

Garrison,  J.     I  vote  to  affirm   so  much  of  the  judgment 
of  the  supreme  court  as  was  a  finality  in   that  court.     The 
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instructions  given  by  that  court  for  the  guidance  of  the  com- 
missioners it  had  appointed  cannot,  in  my  opinion,  assume 
a  definite,  still  less  a  final,  form,  until  certain  questions  of 
fact  have  been  passed  upon,  not  only  by  the  commission, 
but  also  by  the  supreme  court.  Upon  this  inchoate  state  of 
affairs  I  express  no  opinion,  and  hence  do  not  concur  in  any 
of  the  opinions  that  deal  with  these  instructions. 

Dixon,  J.  I  base  my  substantial  assent  to  the  conclu- 
sions of  the  court  in  this  case  on  the  provisions  of  the  charter 
of  the  Morris  &  Essex  Railroad  Company  (P.  L.  1835,  p. 
25),  of  which  the  ninth  section  enacts  **that  it  shall  be  the 
d  uty  of  the  said  company  to  construct  and  keep  in  repair 
good  and  sufiicient  bridges  or  passages  over  or  under  the  said 
railroad  or  roads,  where  any  public  or  other  road  shall  cross 
the  same,  so  that  the  passage  of  carriages,  horses  and  cattle  on 
the  said  road  shall  not  be  impeded  thereby,  and  also,  where  the 
said  road  shall  intersect  any  farm  or  lands  of  any  individual, 
to  provide  and  keep  in  repair  suitable  wagon  ways  over  or 
under  said  road,  so  that  he  may  pass  the  same.'*  I  under- 
stand this  provision  to  include  highways  laid  across  the 
railroad  at  any  time.  In  Morris  Canal  &  Banking  Co.  v. 
State,  24  N.  J.  Law,  62,  the  supreme  court  interpreted  a 
somewhat  similar  provision  in  the  canal  company's  charter 
as  embracing  only  highways  existing  when  the  canal  was 
constructed.  But  this  interpretation  was  reluctantly  accepted, 
being  forced  by  the  inseparable  collocation  of  public  roads 
and  farms,  the  language  of  the  charter  being  **that,  when 
the  said  canal  shall  cross  any  public  road  or  farm,  it  shall 
be  the  duty,"  etc.  Of  that  clause,  Whelplky,  C.  J.,  said  : 
**It  never  could  have  been  the  design  of  the  legislature  to 
require  that,  in  all  future  time,  whenever  a  landholder  should 
choose  to  unite  two  tracts  of  land  lying  on  opposite  sides  of 
the  canal  into  one  farm,  the  company  should  build  and 
maintain  a  bridge  for  his  accommodation.  If  the  language 
of  the  act  will  not  bear  this  construction  in  regard  to 
farms,  neither  can  it  in  regard  to  highways.  The  same 
construction   must,    of   necessity,  be   adopted   in  regard  to 


Am&Engr  CROSSINGS  653 

RCas 

Morris  &  EJ.  R.  Co.  v.  City  of  Orange 

both."  But  in  the  present  charter  there  is  no  such  union 
between  the  expression  of  the  public  duty  and  that  of  the  pri- 
vate duty.  On  the  contrary,  there  is  a  marked  diversity. 
Thus,  the  private  duty  arises  ** where  the  said  railroad  shall 
intersect  any  farm"  ;  fairly  pointing  to  the  original  construc- 
tion of  the  railroad.  But  the  public  duty  arises  ** where 
any  public  or  other  road  shall  cross  the  railroad"  ;  words 
which,  by  the  same  rule  of  interpretation,  point  to  the  con- 
struction of  the  highway.  I  do  not  mean  to  say  that  the 
duty  is  confined  to  highways  laid  out  after  the  railroad  was 
built.  The  reason  of  the  thing  forbids  so  narrow  a  view. 
I  only  wish  to  suggest  that  the  words  themselves  point 
more  naturally  to  subsequent  than  to  pre-existing  highways. 
Under  the  guidance  of  a  public  policy,  which  the  legislature 
cannot  be  supposed  to  have  ignored,  the  duty  enjoined  should 
be  deemed  to  extend  to  highways  of  both  classes.  I  there- 
fore think  that,  by  accepting  its  charter,  the  company  had 
become  subject  to  the  opening  of  highwa5^s  across  its  rail- 
road, and  to  the  duty  of  making  and  keeping  in  repair  safe 
crossings  therefor,  without  receiving  from  the  public  any 
compensation  other  than  the  grants  contained  in  the  charter; 
and  that,  if  this  were  merely  a  crossing  of  the  railroad,  with 
the  ordinary  incidents  of  such  a  crossing,  the  report  of  the 
commissioners,  which  awarded  to  the  company  only  nominal 
damages,  should  have  been  confirmed.  But  the  case  shows 
that,  besides  the  usual  incidents  attendant  upon  the  mere 
crossing  or  the  railroad  by  a  highway,  a  switch  track  or 
siding  would  be  necessarily  shortened,  and  thus  substan- 
tially lessened  in  usefullness.  To  this  extraordinary  damage 
I  think  the  company  could  not  be  subjected  without  compen- 
sation, and  therefore  the  judgment  of  the  supreme  court 
setting  aside  the  award  was  lawful,  and  should  be  affirmed. 
Ludlow,  J.,  concurs  in  this  opinion. 
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Boston  Excki^sior  Co. 

V. 

Bangor  &  A.  R.  Co. 

{Supreme  Judicial  Court  of  Maine  ^  June  /,  J8gg,) 

Piling  Wood  on  Railroad  Land  near  Tracic — License — Sufficiency 
of  Evidence. — It  is  provided  by  the  statutes  of  this  state  that  '*when 
a  building  or  other  property  is  injured  by  fire  communicated  by  a 
locomotive  engine,  the  corporation  using  it  is  responsible  for  snch 
injury,  and  it  has  an  insurable  interest  in  the  property  along  the 
route  for  which  it  is  responsible,  and  may  procure  insurance  thereon. 
But  such  corporation  shall  be  entitled  to  the  benefit  of  any  Insur- 
ance upon  such  property  effected  by  the  owner  thereof,  less  the 
premium  and  expense  of  recovery."     Rev.  St,  c.  51,  §  64. 

In  an  action  on  the  case  to  recover  damages  for  the  destruction  of 
the  plaintiff's  property  by  fire  communicated  by  a  locomotive 
engine  operated  and  owned  by  the  defendant,  the  plaintiff  claimed 
to  recover— First,  by  virtue  of  this  statute  ;  and,  secondly,  at  com- 
mon law,  for  the  negligent  condition  and  management  of  the  de- 
fendant's locomotive  engine. 

A  portion  of  the  property  destroyed  consisted  of  split  poplar  wood, 
a  part  of  which,  estimated  by  the  jury  in  a  special  finding  at  20() 
cords,  was  piled  upon  the  defendant's  land,  and  the  balance  upon 
the  adjoining  land  of  the  plaintiff.  The  railroad  company  con- 
tended that  the  plaintiff  was  a  trespasser  in  thus  piling  its  poplar 
on  the  defendant's  land,  and  permitting  it  to  remain  there  after  the 
defendant  had  requested  its  removal,  and  also  claimed  that,  inas- 
much as  the  fire  was  first  communicated  to  this  portion  of  the  wood 
so  piled  on  defendant's  land,  and  spread  therefrom,  destroying  the 
other  property  of  the  plaintiff,  it  was  not  liable  for  any  of  the  prop- 
erty thus  destroyed.  The  jury  returned  a  special  finding,  upon  this 
issue,  that  the  poplar  on  the  defendant's  land,  at  the  time  of  the  fire, 
was  there  under  the  license  or  consent  of  the  defendant,  and  also 
returned  a  general  verdict  for  the  plaintiff  in  the  sum  of  $4,966.10, 
exclusive  of  insurance  effected  on  the  property  of  the  owners,  to  the 
amount  of  $3,100. 

It  appeared  that  from  August,  1895,  to  May,*  1896,  the  time  of  the 
fire,  no  intimation  was  given  by  the  station  or  other  agent  of  the 
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defendant  that  the  plaintifif^s  foreman  was  expected  to  remove 
the  wood.  Under  these  circumstances,  and  upon  this  evidence,  it  is 
considered  by  the  court  that  the  plaintiff's  foreman  was  justified  in 
assuming  that  the  defendant  acquiesced  in  such  continued  occupa- 
tion of  the  land,  and  that  the  special  finding  of  the  jury  on  this 
point  is  warranted  by  the  evidence. 

Sanne — Same — Loss  by  Fire  Set  by  Locomotive— Liability  of  Rail- 
road.— Heldf  that  the  testimony  of  the  land  surveyor  and  engineer 
called  by  the  plaintiff,  with  other  corroborating  evidence,  was  suffi- 
cient to  authorize  the  jury  to  find  that  no  part  of  the  wood  was  piled 
within  the  defendant's  roadway  ;  but,  if  the  land  on  which  the  wood 
was  piled  was  occupied  by  the  plaintiff  under  the  license  of  the 
defendant,  then  such  occupation  was  lawful,  and  the  plaintiff's 
rights  and  the  defendant's  liability  with  respect  to  injury  by  fire 
from  a  locomotive  are  the  same  as  they  would  be  if  the  plaintiff  was 
the  owner  of  the  land. 

Same  —  Same  —  Same  —  Contributory  Negligence.* — Held  that, 
under  these  circumstances,  even  where  the  action  is  founded  on  the 
common-law  liability  of  the  defendant  for  the  negligence  in  the 
management  of  its  trains,  the  great  weight  of  authority,  both 
American  and  English,  supports  the  proposition  that  a  landowner 
is  not  justly  chargeable  with  contributory  negligence  for  such  rea- 
sonable and  legitimate  use  of  his  own  land. 

Same — Same— Same —Same — Proximate  Cause. — Held^  after  a 
careful  examination  of  all  the  facts  in  the  case  having  any  material 
relation  the  question  of  negligence  on  the  part  of  the  plaintiff,  that 
if  the  defendant  was  entitled  to  the  instruction  '*that  the  plaintiff 
cannot  recover  in  this  action  because  it  was  guilty  of  contributory 
negligence  in  depositing  its  wood  in  such  close  proximity  to  the 
railroad  track,  with  full  knowledge  of  the  danger  from  fire  to  which 
it  would  be  subjected,"  still  there  was  sufficient  evidence  to  author- 
ize the  finding  of  the  jury  that  the  plaintiff  was  not  guilty  of  negli- 
gence, or,  if  so,  that  it  did  not  contribute  as  a  proximate  cause  to 
the  loss  uf  the  plaintifif's  property. 

Fires  Set  by  Locomotives — Effect  of  Contributory  Negligence  under 
Statute  Creating  Absolute  Liability.* — The  fact  that  the  destroyed 
property  was  located  near  the  line  of  the  railroad  does  not  deprive 
the  owners  of  protection  of  the  statute,— certainly  if  it  was  placed 
where  it  was  under  a  license  from  the  defendant ;  and  the  doctrine 
of  contributory  negligence  is  not  applicable  to  this  class  of  cases. 

(Official.) 

Exceptions  by  defendant  from  Piscataquis  county  supreme 
judicial  court.     Overruled, 

*See  extensive  note^  15  Am.  &  Eng.  R.  Gas.,  N.  S.,  497  et  seq» 


656  FIRES  ^ol  XV* 

(NS) 

Boston  Excelsior  Co.  v,  Bangor  &  A.  R.  Co 

This  was  an  action  on  the  case  to  recover  damages  for  the 
loss  of  real  and  personal  property  belonging  to  the  plaintiff 
company,  and  alleged  to  have  been  destroyed  by  fire  com- 
r.     fl*—  A  municated  by  a  locomotive  engine  then  owned 

and  operated  by  defendant  company.  Part  of 
the  personal  property  destroyed  consisted  of  split  poplar 
wood,  of  which  there  were  several  hundreds  of  cords,  and 
which  was  piled  in  part  upon  the  defendant's  land  and  in 
part  upon  the  adjoining  land  of  the  plaintiff.  The  plaintiff 
claimed  that  it  had  a  lawful  right  to  pile  its  poplar  wood 
upon  defendant's  land,  as  licensee;  claiming  that  right  by 
virtue  of  a  long -continued  prior  use  of  said  premises  for 
piling  purposes,  and  an  alleged  acquiescence  therein  by 
defendant  company.  The  defendant  contended  that  such 
license,  if  any  could  be  implied,  was  revoked  by  its  notify- 
ing and  directing  the  plaintiff  company  not  to  pile  said 
poplar  upon  its  land,  and  claimed  that  the  plaintiff  company, 
in  piling  said  wood,  was  a  trespasser,  and  that,  as  to  so 
much  of  said  wood  as  was  upon  defendant's  land,  it  was 
unlawfully  there. 

Evidence  was  introduced  by  the  defendant  tending  to  show 
that  the  fire  which  consumed  plaintiff's  property  was  first 
communicated  to  the  pile  of  wood  standing  upon  defendant's 
land  next  nearest  the  railroad  track,  and  that  it  spread 
therefrom  to  the  other  piles  of  poplar  wood,  destroying  the 
same,  together  with  other  property. 

The  defendant  claimed  that,  if  the  plaintiff's  wood  which 
was  first  consumed  was  unlawfully  upon  its  land,  and  was 
destroyed,  the  plaintiff  could  not  recover  for  its  destruction, 
or  for  the  destruction  of  other  property  of  which  it  was  the 
primary  cause.  Plaintiff  claimed  the  right  to  recover  upon 
two  grounds:  First,  under  the  statute ;  second,  at  common 
law,  alleging  the  defective  condition  of  defendant's  locomo- 
tive, and  that  the  same  was  negligently,  improperly,  and 
carelessly  managed  and  operated,  and  that  by  reason  thereof 
fire  was  communicated  therefrom  to  its  property,  and  it  was 
thereby  destroyed.      Upon   the   plaintiff's   right  to  recover 
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under  the  statute,  if  its  wood  was  wrongfully  upon  the  rail- 
road location  or  railroad  land,  the  court  instructed  the  jury 
as  follows: 

**I  instruct  you  that  the  statute  only  contemplates  liability 
for  such  property  as  is  lawfully,  and  not  wrongfully,  wherever 
it  may  be,  but  lawfully,  where  it  may  be  burned;  as,  in  this 
case,  upon  the  company's  own  land.  So  that,  upon  the 
counts  which  set  forth  the  statute  liability,  as  I  say,  I 
instruct  you  that  the  plaintiff  cannot  recover  for  so  much  of 
the 'wood  as  was  within  the  railroad  land,  if  it  was  there 
wrongfully,  but  that  would  be  only  a  small  portion,  perhaps, 
of  the  entire  amount  of  wood  destroyed ;  and  I  instruct  you, 
further,  that  the  plaintiff  can  recover  for  the  balance  under 
the  statute  cause  of  action,  if  the  placing  of  the  wood  where 
it  was  did  not  contribute  to  the  injury. 

"I  am  speaking  now  of  the  wrongful  act,  and  I  say  to  you  : 
They  cannot  recover  for  wood  which  was  wrongfully  upon 
the  railroad  location  at  the  time  of  the  fire  under  these  counts ; 
but  they  can  recover,  other  things  being  proved,  for  so  much 
of  the  wood  and  property  as  was  on  plaintiff's  own  land, 
providing  the  wrongful  act  of  the  plaintiff  in  permitting  the 
wood  to  stay  there,  and  be  there  at  the  time  of  the  fire,  did 
not  contribute  to  the  injury ;  and  some  things  I  have  said  in 
regard  to  contributory  negligence  in  the  former  instance 
apply  equally  well  in  this." 

Upon  the  plaintiff's  right  to  recover  at  common  law,  if  the 
wood  was  wrongfully  placed  upon  the  defendant's  land,  the 
court  instructed  the  jury  as  follows : 

'*But  if  the  railroad  company  was  guilty  of  negligence  in 
allowing  their  train  to  be  run,  causing  it  to  be  run,  or  allow- 
ing the  engine  to  be  out  of  order,  in  the  particulars  set  forth 
in  the  writ,  and  by  that  negligence  the  fire  was  occasioned, 
then  you  have  got  to  proceed  a  step  further.  If  the  plaintiff 
contributed  to  the  injury  by  the  wrongful  placing  of  the  wood 
where  it  was,  then  the  plaintiff  cannot  recover. 

If  the  wrongful  placing  of  the  wood  did  not  contribute  to 
16  (N  s)  A  &  E  R  Cas— 42 
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the  injury,  and  it  was  occasioned  by  the  negligence  of  the 
defendant,  as  alleged  in  the  plaintiff's  writ,  then  the  plaintiff 
may  recover,  even  for  the  wood  which  was  wrongfully  on  the 
railroad  land." 

Defendant  requested  the  court  to  give  the  following 
instruction : 

"Defendant  asks  the  court  to  instruct  the  jury  that  if  any 
wood  of  plaintiff  was  on  defendant's  land  by  trespass,  and 
the  fire  from  the  engine  went,  either  through  the  air  or  along 
the  ground,  and  first  set  fire  to  plaintiff's  wood  thus  on 
defendant's  land,  then  the  plaintiff  cannot  recover." 

This  requested  instruction  the  court  declined  to  give.  To 
these  several  instructions  of  the  court  to  the  jury,  and  its 
refusal  to  give  said  requested  instruction,  the  defendant  took 
exceptions.  The  whole  charge  of  the  court  to  the  jury, 
together  with  the  special  findings  of  the  jury,  is  inpluded  in 
the  report  of  the  case. 

The  jury  returned  a  verdict  of  $4,966  for  the  plaintiff. 

Argued  before  Peters,  C.  J.,  and  Emery,  Whitehousb, 
WiswEi.1.,  Strout,  and  Fogi^er,  JJ. 

//.  Hudson  and  F,  B.  Guernsey,  for  plaintiff. 

F,  H,  Appleton  and  H,  R.  Chaplin,  for  defendant. 

Whitehouse,  J.  This  is  an  action  on  the  case  to  recover 
damages  for  the  destruction  of  the  plaintiff's  property  in  the 
town  of  Milo,  May  21,  1896,  by  fire  communicated  by  a 
locomotive  engine  then  owned  and  operated  by  the  defendant. 

Section  64  of  chapter  51  of  the  Revised  Statutes  declares 
that  ** when  a  building  or  other  property  is  injured  by  fire 
communicated  by  a  locomotive  engine,  the  corporation  using 
it  is  responsible  for  such  injury,  and  it  has  an  insurable 
interest  in  the  property  along  the  route  for  which  it  is  respon- 
sible, and  may  procure  insurance  thereon.  But  such  corpo- 
ration shall  be  entitled  to  the  benefit  of  any  insurance  upon 
such  property  effected  b}'  the  owner  thereof,  less  the  pre- 
mium and  expense  of  recovery." 

In  the  writ  the  plaintiff  claims  to  recover,  in  the  first  place, 
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by  virtue  of  the  absolute  responsibility  imposed  upon  the 
defendant  by  this  statute,  and,  secondly,  by  reason  of  the 
liability  of  the  defedant  at  common  law,  on  the  ground  of 
negligence  respecting  the  condition  and  management  of  its 
locomotive  engine. 

A  portion  of  the  plaintiff's  property  destroyed  consisted  of 
a  large  quantity  of  split  poplar  wood,  a  part  of  which, 
estimated  by  the  jury  in  a  special  finding  at  200  cords,  was 
piled  upon  the  defendant's  land,  and  the  balance  upon  the 
adjoining  land  of  the  plaintiff.  The  defendant's  right  of 
way  at  the  point  in  question  was  66  feet  in  width,  and  it 
had  acquired  by  purchase  an  additional  strip  of  land,  known 
as  the  ** Moore  Land,*'  adjoining  its  location  on  the  easterly 
side.  The  plaintiff's  evidence  tended  to  show  that  the  most 
westerly  tier  of  the  wood  was  33  feet  from  the  center  of  the 
main  line  of  the  railroad,  and  hence  that  no  part  of  the  pop- 
lar wood  piled  on  the  defendant's  land  was  within  the 
defendant's  right  of  way,  but  that  all  of  said  200  cords  was 
on  the  Moore  land,  adjoining  the  right  of  way.  On  the 
other  hand,  the  testimony  of  the  defendant  tended  to  show 
that  the  westerly  line  of  the  poplar  was  nearly  8  feet  within 
the  limits  of  the  location. 

It  was  not  controverted  by  the  defendant,  however,  that 
these  piles  of  poplar  wood  were  **along  the  route"  of  the 
defendant's  railway,  and  had  all  the  conditions  of  perma- 
nency in  their  character  requisite  to  establish  the  responsi- 
bility of  the  defendant  under  the  statute,  if  the  other  elements 
of  statute  liability  were  shown  to  exist.  Thatcher  v.  Railroad 
Co.,  85  Me.  502,  27  Atl.  519.  But  it  was  earnestly 
contended,  in  behalf  of  the  defendant  company,  that  in  thus 
piling  its  poplar  on  the  defendant's  land,  and  in  permitting 
it  to  remain  after  a  request  by  the  defendant  for  its  removal, 
the  plaintiff  was  a  trespasser  on  the  defendant's  land,  and, 
inasmuch  as  the  fire  was  first  communicated  to  the  most 
westerly  tier  of  wood, and  thence  spread  to  the  other  property  of 
the  plaintiff  company,  that  the  defendant  is  not  responsible, 
either  for  the  wood  thus  wrongfully  piled  on  its  lands,  or  for 
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any  part  of  the  property  thus  destroyed.  The  plaintiff 
sharply  controverted  this  position,  claiming  that  it  had  a 
lawful  ri^ht  to  use  the  defendant's  land  for  a  piling  ground, 
to  the  extent  shown,  by  virtue  of  an  uninterrupted  use  of 
the  premises  for  that  purpose,  with  the  license  and  permis- 
sion of  the  defendant  company,  for  12  years  prior  to  the  time 
in  question,  and  that  such  license  was  never  revoked  by  the 
defendant.  Whether  or  not  such  license  was  revoked  in 
August,  1895,  by  a  notice  from  defendant  not  to  pile  any 
more  wood  there,  and  to  remove  such  part  of  that  already 
piled  as  was  found  to  be  on  the  defendant's  land,  was  ao 
issue  of  fact  submitted  to  the  jury,  and  they  returned  a 
special  finding  that  the  poplar  on  the  defendant's  land  at 
the  time  of  the  fire  was  there  by  the  license  or  consent  of  the 
defendant.  The  jury  also  returned  a  general  verdict  for  the 
plaintifi  in  the  sum  of  $4,966.10,  exclusive  of  insurance 
effected  on  the  property  by  the  owners  to  the  amount  of 
$3,100. 

The  case  now  comes  to  the  court  on  exceptions  by  the 
defendant,  and  also  on  a  motion  to  set  aside  the  verdict  and 
special  finding  as  against  the  evidence. 

1.  In  regard  to  the  special  finding  that  the  poplar  was  on 
the  land  of  the  defendant  company  by  its  license  and  consent, 
«.»    «r   ^         it  was  not  seriously  controverted  that  the  land 

PlUi&ff  Wood  on  "^ 

^^?ack^^       in  question   had  been  used  as  a  piling  ground 
dency  of      '       for  lumbcr  by  the  permission  of  the  defendant 

Evidence. 

company  for  more  than  ten  years  prior  to  Au- 
gust, 1895 ;  but  in  regard  to  the  alleged  revocation  of  such 
license,  and  a  request  to  remove  the  wood  already  piled  there, 
the  testimony  is  somewhat  conflicting.  The  defendant's  sta- 
tion agent,  Drake,  who  had  charge  of  the  yard,  testifies  that  in 
August,  1895,  he  notified  the  plaintiff's  foreman,  Moore, 
after  he  had  piled  up  a  portion  of  the  westerly  tier  of  poplar, 
that  he  must  remove  his  wood  from  the  company's  land,  as 
it  was  proposed  to  extend  the  platform  at  that  point,  and  he 
had  not  left  sufficient  room  for  the  teams  to  go  around. 
Moore  admits  that  a  conversation  took  place  between  Drake 
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and  himself,  about  that  time,  in  regfard  to  the  proposed 
extension  of  the  company's  platform,  and  the  space  required 
for  it,  but  denies  that  he  was  ordered  to  remove  the  wood 
already  piled  there,  or  forbidden  to  pile  more  there,  and 
states  that  he  theo  told  Drake  that  if  the  wood  was  on  the 
company's  land,  and  it  was  needed  for  the  platform,  he  was 
there,  with  his  men,  ready  and  willing  to  remove  it. 
Moore  is  corroborated  by  Bardeen,  who  heard  the  conversa- 
tion. It  is  true  that  three  sectionmen,  I^yford,  Kerr,  and 
Hodgkins,  testify  that  the  next  day  a  further  notice,  of 
similar  purport  to  that  given  by  Drake,  was  given  to  Moore 
by  Lyford,  at  the  request  of  Cummings,  the  general  manager 
of  bridges  and  platforms ;  but  Cummings  was  not  called 
as  a  witness,  and  Moore  denies  that  he  ever  received  any 
such  notice  from  I^yford.  Neither  Drake,  Moore,  nor 
Lyford  appears  to  have  known  the  location  of  the  dividing 
line;  but  it  is  fairly  to  be  inferred,  from  all  the  evidence  on 
this  branch  of  the  case,  that  Drake  was  evidently  willing 
that  Moore  should  continue  to  pile  on  the  defendant's  land, 
as  he  had  been  accustomed  to  do  in  previous  years,  unless 
the  wood  should  be  found  to  interfere  with  the  proposed 
extension  of  the  platform,  and,  on  the  other  hand,  if  any  of 
the  wood  was  on  the  defendant's  land,  Moore  was  ready 
and  willing  to  remove  it,  if  the  space  was  required  for  the 
platform.  Such,  undoubtedly,  was  the  mutual  under- 
standing of  the  parties.  There  was  no  suggestion  from 
either  Drake  or  Lyford  that  there  was  any  purpose  or 
desire  on  the  part  of  the  defendant  to  change  the  estab- 
lished practice  in  regard  to  the  piling  ground,  except 
upon  the  contingency  of  extending  the  platform.  The 
platform  was  not,  in  fact,  extended;  the  wood  remained  as 
originally  piled  until  it  was  burned,  in  May,  1896;  and  in 
the  meantime,  from  August,  1895,  to  May,  1896,  no  intima- 
tion of  any  kind  appears  to  have  been  given,  by  Drake  or 
any  other  agent  of  the  defendant,  that  Moore  was  expected 
to  remove  the  wood.  Under  these  circumstances,  and  upon 
this  evidence,  it  is  the  opinion  of  the  court  that  Moore  was 
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justified  in  assuming  that  the  defendant  acquiesced  in  such 
continued  occupation  of  the  land,  and  that  the  special  finding 
of  the  jury  on  this  point  was  warranted  by  the  evidence. 

The  instructions  to  which  the  defendant's  exceptions  were 
taken  related  solely  to  the  rights  and  liabilities  of  the  par- 
ties in  the  event  that  the  wood  piled  on  the  defendant's  land 
was  wrongfully  there.  As  it  is  now  found  to  have  been 
lawfully  there  by  consent  of  the  defendant,  it  becomes  unnec- 
essary to  consider  the  exceptions. 

2 .  But  the  defendant  further  contends  that  the  plaintiff  com- 
pany cannot  recover  in  this  action  because  it  was  guilty  of 
contributory  negligence  in  depositing  its  wood  in  such  close 

proximity  to  the  railroad  track,  with  full  knowl- 

Flres  Bet  by  ,  e     ^         t  e  /•  -.-.  ,, 

rjocomotives-       edge  of  the  danger  from  fire  to  which  it  would 

Effect  of  Oon-  ^  ° 

AbBohite^Sa^'*'  The  qucstiou  whether  the  contributory  negli- 
gence of  a  plaintiff,  who  is  not  a  trespasser, 
can  be  successfully  invoked  in  defense  of  an  action  founded 
upon  the  statute  in  question,  has  never  been  determined  by 
the  law  court  of  this  state.  In  every  instance  in  which  an 
instruction  has  been  given  to  the  jury  that  contributory  neg- 
ligence of  the  plaintiff  was  a  defense  to  such  an  action,  the 
verdict  has  been  for  the  plaintiff,  and  the  law  court  appears 
to  have  had  no  occasion  to  reconsider  the  question  as  a 
matter  of  law.  In  Sherman  v.  Railroad  Co.,  86  Me.  422,  30 
Atl.  69,  an  action  based  on  the  statute,  the  building  destroyed 
by  fire  extended  onto  the  location  of  the  defendant's  road- 
way some  6  or  8  feet,  and  the  presiding  judge  instructed  the 
jury  **that  if  there  was  a  want  of  ordinary  care  on  the  part 
of  the  plaintiff,  in  allowing  his  goods  to  remain  in  a  build- 
ing a  part  of  which  was  within  the  located  limits  of  the  de- 
fendant's roadway,  whether  there  by  license  or  otherwise, 
and  such  want  of  care  caused  or  contributed  to  the  result,  the 
plaintiff  could  not  recover."  In  the  opinion  of  this  court  it 
is  said  :  **Could  the  railroad  company  rightfully  claim  more? 
Can  the  proposition  be  maintained  that  the  mere  fact  that 
one  corner  of  a  building  in  which  goods  are  kept  or  stored 
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extends  a  few  feet  over  one  of  the  side  lines  of  the  roadway 
(though  placed  there,  or  permitted  to  remain  there,  by  ex- 
press license  of  the  railroad  company  or  its  officers)  will 
exonerate  the  company  from  all  liability  for  injuries  to  the 
goods  by  fire  communicated  by  its  locomotive  engines  ? 
*  *  *  We  think  not.  The  statute  contains  no  such 
exemption  in  express  terms,  and  we  think  none  is  implied,*' 
— Ingersoll  v.  Railroad  Co.,  8  Allen,  438,  and  Railroad  Co. 
v.  Richardson,  91  U.  S.  454,  being  cited  in  support  of  that 
conclusion.  The  former  case  (Ingersoll  v.  Railroad  Co.) 
was  based  on  a  statute  of  the  same  purport  as  our  own,  and 
the  court  said  :  *' There  is  nothing  in  this  statement  to  show 
that  any  fault  of  the  plaintiff  contributed  to  the  loss,  if  the 
buildings  were  lawfully  placed  where  they  .stood.  The  fact 
that  a  building  or  other  property  stands  near  a  railroad,  or 
partly  or  wholly  on  it,  if  placed  there  with  the  consent  of 
the  company,  does  not  diminish  their  responsibility  in  case 
it  is  injured  by  fire  communicated  from  their  locomotives. 
The  legislators  have  chosen  to  make  it  a  condition  of  the 
right  to  run  carriages  impelled  by  the  agency  of  fire  that  the 
corporations  employing  them  shall  be  responsible  for  all 
injuries  which  the  fire  may  cause."  The  latter  case  (Rail- 
road Co.  V.  Richardson)  was  a  writ  of  error  to  the  circuit 
court  of  the  United  States  for  the  district  of  Vermont.  The 
action  by  the  defendant  in  error  was  founded  on  a  statute 
of  Vermont  of  the  same  scope  and  effect  as  those  in  Maine 
and  Massachusetts.  Evidence  was  admitted  to  show  that 
such  of  the  buildings  destroyed  as  were  within  the  lines  of 
the  railway  had  been  erected  there  by  the  license  of  the  com- 
pany, and  exceptions  were  taken  to  the  refusal  of  the  pre- 
siding judge  to  give  the  following  instructions  :  **If  the  jury 
should  find  that  the  erection  of  the  plaintiff's  buildings,  or 
the  storing  of  their  lumber,  so  near  the  defendant's  railroad 
track  as  the  evidence  showed,  was  an  imprudent  or  careless 
act,  and  that  such  a  location  in  any  degree  contributed  to 
the  loss  which  ensued,  then  the  plaintiffs  could  not  recover, 
even  though  the  fire  was  communicated  by  the  defendant's 
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locomotive.**  In  their  opinion  the  United  States  supreme 
court  say:  **We  think  the  court  correctly  refused  to  affirm 
this  proposition.  The  fact  that  the  destroyed  property  was 
located  near  the  line  of  the  railroad  did  not  deprive  the 
owners  of  the  protection  of  the  statute, — certainly,  if  it  was 
placed  where  it  was  under  a  license  from  the  defendant. 
Such  a  location,  if  there  was  a  license,  was  a  lawful  use  of 
its  property  by  the  plaintiffs ;  and  they  did  not  lose  their 
right  to  compensation  for  its  loss  occasioned  by  the  negli- 
gence of  the  defendant.*' 

In  New  Hampshire  a  statute  like  ours  makes  the  railroad 
company  liable  **for  all  damage  which  shall  accrue  to  any 
person  or  property  by  fire  or  steam  from  any  locomotive  or 
other  engine  on  such  road,**  and  gives  the  company  an  insur- 
able interest  in  property  exposed  along  the  line.  In  Rowell 
V,  Railroad  Co.,  57  N.  H.  132,  it  was  distinctly  held,  in  sepa- 
rate opinions,  by  two  of  the  justices,  that  the  liability  there- 
by' imposed  is  that  of  insurers,  and  that  the  doctrine  of 
contributory  negligence  does  not  apply.  In  the  leading 
opinion  of  Ladd,  J.,  it  is  said:  **The  liability  of  the 
railroad  is  made  absolute  by  statute.  No  questions  of  care 
or  negligence  on  their  part  are  left  open.  If  they  throw 
sparks  or  fire  upon  the  land  of  an  adjoining  owner,  or  allow 
fire  from  their  engines  to  escape  upon  land  of  such  owner, 
they  are  made  responsible  in  the  same  way  as  the  owner  of 
cattle  whose  nature  it  is  to  rove  is  liable  for  the  damage  they 
do  in  case  they  escape  upon  the  land  of  another,  and  in  the 
same  way  one  is  liable  for  damage  caused  by  filth  or  noxious 
odors  originating  or  accumulating  upon  his  land  and  passing 
therefrom  to  that  of  another.  There  is  no  rule  of  law  that 
requires  the  plaintiff  to  so  use  his  land  that  it  shall  not  be 
exposed  to  injury  from  the  act  of  another,  especially  when 
that  act  is  impliedly  forbidden  by  law.  And,  even  without 
the  statute,  the  throwing  of  a  spark  or  a  coal  of  fire  upon  a 
pile  or  shavings  which  I  have  negligently  suffered  to  accu- 
mulate near  a  house  I  am  building  is  as  much  a  trespass  as 
would  be  the   throwing  of  a   spark  or  coal   upon  shavings 
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which  I  have  packed  away,  using  ordinary  care  to  insure 
their  safety.*' 

So  in  Fero  v.  Railroad  Co.,  22  N.  Y.  215,  Bacon,  J.,  says : 
**It  is  difficult  to  maintain  the  proposition  that  one  can  be 
guilty  of  negligence  while  in  the  lawful  use  of  his  own  prop- 
erty upon  his  own  premises.  The  principle  contended  for  by 
the  defendant's  counsel,  if  carried  to  its  logical  conclusion, 
would  forbid  the  erection  of  any  building  whatever  upon 
premises  in  such  proximity  to  a  railroad  track  as  would 
expose  them  to  the  possibility  of  danger  from  that  quarter." 

**In  Vaughan  v.  Railway  Co.,  3  Hurl.  &  N.  750,  Martin, 
B.,  says  (arguendo) :  *It  would  require  a  strong  authority 
to  convince  me  that,  because  a  railway  runs  along  my  land, 
I  am  bound  to  keep  it  in  a  particular  state.'  And  BramwEXi*, 
B.,  in  delivering  the  opinion  of  the  court  in  the  same  case> 
says  :  *It  remains  to  consider  another  point  by  the  defend- 
ants. It  was  said  that  the  plaintiff's  land  was  covered  with 
very  combustible  vegetation,  and  that  he  contributed  to  his 
own  loss.  We  are  of  opinion  that  this  objection  fails.  The 
plaintiff  used  his  land,  in  a  natural  and  proper  way,  for  the 
purpose  for  which  it  was  fit.  The  defendants  come  to  it,  he 
being  passive,  and  do  it  a  mischief.'  *  *  *  j  think  the 
manifest  intention  of  the  legislature  was  to  cast  upon  the 
proprietors  of  railroads  the  substantial  liability  of  insurers 
against  fire  with  respect  to  the  property  specified  ;  and,  that 
being  so,  the  same  rule  as  to  contributory  negligence  by  the 
plaintiff  that  obtains  bjgtween  the  parties  to  a  fire  policy  in 
case  of  loss  should  be  applied."  In  the  concurring  opinion 
in  Rowell  v.  Railroad  Co.,  supra,  Chief  Justice  Cushing 
says  :  **It  seems  to  me  that  the  effect  of  this  legislation  is  to 
make  the  proprietors  of  a  railroad  liable  as  insurers.  This 
construction  of  the  statute  makes  the  liability  exactly  com- 
mensurate with  the  indemnity  which  the  proprietors  are 
entitled  to  provide  for  and  to  claims  under  the  statute.  *  *  * 
Negligence,  either  of  the  railroad  or  of  the  landowner,  would 
not,  according  to  the  authorities,  be  a  defense  to  an  action  by 
the  proprietors  to  recover  on  their  policy  the  amount  of  the  loss 
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insured.  It  would  be  odd  enough  if  the  proprietors  could 
recover  on  their  policy,  and  then  turn  round  and  defeat  the 
property  owner  on  the  ground  of  contributory  negligence. 
*  *  *  The  jury  ought  to  have  been  instructed  that  no 
negligence  of  the  plaintiff  would  discharge  the  defendants, 
unless  so  great  as  tp  be  equivalent  to  fraud.*' 

In  1887  a  statute  of  precisely  the  same  effect  as  those  above 
considered  was  enacted  in  Missouri.  It  is  section  2165  of 
the  Revised  Statutes  of  Missouri  of  1889,  and  is  substantially 
a  transcript  of  the  Massachusetts  act.  In  1893  it  came  before 
the  supreme  court  of  that  state  for  construction  in  the  case  of 
Mathews  v.  Railway  Co.,  121  Mo.  298,  10  Am.  &  Eng.  R. 
Cas.,  N.  S.,  673,  24  S.  W.  591.  At  the  trial  of  the  cause  the 
defendant  company,  contended,  among  other  grounds  of 
defense,  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, in  permitting  large  quantities  of  dry  grass,  leaves, 
weeds,  and  other  inflammable  matter  to  remain  upon  his 
premises,  adjacent  to  the  railroad,  and  near  the  buildings 
destroyed.  After  considering  the  evidence,  and  reviewing  the 
authorities  applicable  to  it,  the  court  held  that  the  conduct 
of  the  plaintiff  in  the  respect  named  did  not  constitute  such 
contributory  negligence  as  would  bar  the  plaintiff  of  his  right 
of  recovery,  and  added  :  **But  there  is  another  ground  upon 
which  this  plea  should  have  been  denied,  and  that  is  that  by 
virtue  of  section  2615  the  defendant  is  made  an  insurer 
against  fire  set  by  its  engines,  and  it  is  a  familiar  rule  that 
contributory  negligence,  short  of  fraud,  does  not  furnish  any 
defense  to  an  action  bj'  the  insured  on  his  policy  of  insurance ; 
and  this  was  the  view  taken  and  enforced  in  Rowell  v.  Rail- 
road Co.,  57  N.  H.  132." 

In  Iowa,  under  a  similar  statute,  which  appears  as  section 
2056  in  the  Revised  Code  of  1877,  it  was  also  held  by  the 
court  of  last  resort  in  that  state,  in  West  v.  Railroad  Co.,  77 
Iowa,  654,  38  Am.  &  Eng.  R.  Cas.  340,  35  N.  W.  479,  and  42 
N.  W.  512,  that  the  rule  of  contributory  negligence  was  not 
applicable.  In  the  opinion  the  court  said:  **The  instruc- 
tions made  the  defendant  liable  regardless  of  the  question  of 
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contributory  negligence.  *  *  *  ^  may  be  conceded  that, 
prior  to  the  statute,  contributory  negligence  on  the  part  of 
the  plaintiff  in  a  case  like  this  would  defeat  his  recovery. 

*  *  *  But  the  statute,  we  think,  changed  the  rule.  The 
statute,  we  think,  was  designed  to  settle  a  vexed  question 
upon  which  the  court  had  beed  divided.  The  language  is 
clear." 

In  3  Wood,  R.  R.  p.  1602,  the  author  says  :  **In  some  of 
the  states  railway  companies  are  made  liable,  irrespective  of 
the  question  of  negligence,  for  fires  set  by  their  engines,  and, 
as  a  compensation  for  this  extraordinary  liability,  are  given 
an  insurable  interest  in  such  property.  *  *  *  Underthese 
statutes  the  plaintiff  is  only  required  to  show  that  the  fire  was 
communicated  from  the  defendant's  engines,  and  no  degree 
of  care  on  the  part  of  the  defendant  will  defeat  its  liability. 
The  company's  liability  is  that  of  insurer,  and  the  contribu- 
tory negligence  of  the  plaintiff,  unless  it  amounts  to  actual 
fraud,  by  an  intentional  exposure  of  the  property,  will  not, 
therefore,  operate  as  a  defense." 

So,  also,  in  1  Thomp.  Neg.  171,  referring  to  statutes  which 
impose  such  an  absolute  liability  on  railroads,  the  author 
says :  **In  an  action  under  them,  the  defense  of  contributory 
negligence  is  not  good." 

In  Michigan,  the  statute  of  1872  required  every  railroad 
company  to  erect  and  maintain  fences  on  each  side  of  its  road, 
and  provided  that,  until  such  fences  were  duly  erected,  the 
corporation  should  be  * 'liable  for  all  damages  done  to  cattle, 
horses  or  other  animals  thereon,  and  all  other  damages  which 
may  result  from  the  neglect  of  such  company  to  construct  and 
maintain  such  fences."  In  Railway  Co.  v.  Lull,  28  Mich. 
510,  an  action  to  recover  damages  sustained  before  the  erec- 
tion of  such  fences,  it  was  held  that  negligence  of  the  plaintiff 
in  the  care  of  his  property,  contributory  to  the  injury, 
constituted  no  defense.  In  the  opinion  of  Jud(;e  Cooley 
the  court  say:  **Were  this  a  common-law  action,  it  is  clear 
that    such   contributory    negligence    would   be    a   defense. 

*  *     *     But  this  is    not  a  common -law  action.     It   is  an 


668  FIRES  Vol  XVI 

(NS) 

Boston  Kxcelsior  Co.  v.  Bangor  &,  A.  R.  Co 

action  given  expressly  by  a  statute,  the  purpose  of  which  is, 
not  merely  to  compensate  the  owner  of  property  destroyed 
for  his  loss,  but  to  enforce  against  the  railway  company  an 
obligation  they  owe  to  the  public.  *  *  *  And  the  deci- 
sions may  almost  be  said  to  be  uniform  that  in  cases  like  the 
present,  arising  under  such  statutes,  the  mere  negligence  of 
the  plaintiff  in  the  care  of  his  property  can  constitute  no 
defense.  *  *  *  Indeed,  if  contributory  negligence  could 
constitute  a  defense,  the  purpose  of  the  statute  might  be  in  a 
great  measure,  if  not  wholly,  defeated  ;  for  the  mere  neglect 
of  the  railway  company  to  observe  the  directions  of  the  statute 
would  render  it  unsafe  for  the  owner  of  beasts  to  suffer  them 
to  be  at  large,  or  even  on  his  own  grounds,  in  the  vicinity  of 
the  road,  so  that,  if  he  did  what,  but  for  the  neglect  of  the 
company,  it  would  be  entirely  safe  and  proper  for  him  to  do, 
the  very  neglect  of  the  company  would  constitute  its  protec- 
tion, since  that  neglect  alone  rendered  the  conduct  of  the 
plaintiff  negligent.** 

It  is  undoubtedly  true,  as  stated  by  the  court  in  Hussey  v. 
King,  83  Me.  568,  22  Atl.  476,  that  the  rule  of  contributory 
negligence  ** applies,  not  only  to  actions  given  by  the  common 
law,  but  also  to  those  given  solely  by  statute,  where  the  gist 
of  the  action  is  the  default,  omission,  or  carelessness  of  the 
defendant.'*  Of  this  class  are  the  actions  authorized  by 
statute  for  damages  '* suffered  through  any  defect  or  want  of 
repair  in  any  highway."  They  are  based  essentially  on  the 
fault  of  the  town  in  not  keeping  its  ways  **safe  and  conven- 
•  ient."  So,  also,  is  the  action  based  on  section  23  of  chapter 
17  of  the  Revised  Statutes,  which  provides  that  **persons 
engaged  in  blasting  lime  rock  or  other  rocks  shall  before  each 
explosion  give  seasonable  notice  thereof,"  and  makes  any 
person  violating  this  provision  **liablefor  all  damages  caused 
by  any  explosion."  H«=»re  the  ground  of  liability  is  obviously 
an  omission  or  neglect  to  give  the  seasonable  notice  required 
by  the  statute;  and  in  Wadsworth  v.  Marshall,  88  Me.  263, 
34  Atl.  30,  it  was  accordingly  held  that  the  rule  of  contribu- 
tory negligence  on  the  part  of  the  plaintiff  was  applicable. 
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See,  also,  Taylor  v.  Manufacturing  Co.,  143  Mass.  470,  10 
N.  E.308. 

"There  is,  however,  another  class  of  actions  in  tort,  not 
based  on  negligence,  in  which  the  defendant's  care  or  want 
of  care  is  not  in  issue, — in  which  some  direct,  positive  act  of 
the  defendant  makes  the  cause  of  action.  In  this  class  of 
actions  there  is  no  reason  nor  place  for  such  a  rule.**  Hussey 
V.  King,  supra. 

Actions  based  on  the  statute  in  question  in  the  principal 
case,  making  a  railroad  corporation  responsible  for  loss  by 
fire  communicated  by  its  locomotive  engine,  fall  naturally 
into  this  class.  The  question  of  the  defendant's  negligence 
is  not  an  issue.  It  is  immaterial  that  the  locomotive  is 
equipped  with  the  most  ingenious  spark  arrester  that  human 
ingenuity  can  devise,  and  its  construction  otherwise  of  the 
most  suitable  material  and  approved  design.  It  is  imma- 
terial that  it  is  operated  and  managed  in  the  most  skillful  and 
prudent  manner  known  to  experienced  firemen  and  engineers. 
The  simple  fact  that  the  fire  causing  the  injury  was  com  - 
municated  by  one  of  the  defendant's  locomotive  engines  is 
sufficient  to  establish  the  cause  of  action.  The  absolute 
liability  thereby  cast  upon  the  defendant  cannot  be  defeated 
by  proof  of  the  highest  possible  degree  of  care  in  the  manage- 
ment of  its  railroad  trains.  As  a  compensation  for  this 
extraordinary  liability,  it  has  been  seen  that  the  statute  gives 
the  railroad  corporation  **an  insurable  interest  in  the  property 
along  the  route.**  No  case  has  been  cited  by  counsel,  or 
otherwise  brought  to  the  attention  of  this  court,  from  which 
it  appears  that  the  contributory  negligence  of  the  plaintiff  has 
in  fact  been  successfully  invoked  in  defense  of  an  action 
based  upon  such  a  statute,  or  in  which  it  has  been  directly 
determined  as  a  matter  of  law,  by  the  court  of  last  resort  in 
any  state,  that  the  doctrine  of  contributory  negligence  is 
applicable  to  such  an  action.  The  only  case  cited  by  counsel 
for  defendant  upon  this  branch  of  the  case  is  Post  v.  Railroad 
Co.,  108  Pa.  St.  585,  and  that  was  an  action  to  enforce  the 
defendant's  liability  for  negligence  at  common  law. 
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In  the  case  at  bar,  however,  the  justice  presiding  at  the 
trial,  in  his  charge  to  the  jury,  clearly  and  distinctly  gave 
the  defendant  company  the  full  benefit  of  this  rule  of  contrib- 
utory negligence.  Yet,  by  returning  a  general  verdict  for 
the  plaintiff  corporation,  the  jury  necessarily  found,  as  a 
matter  of  fact,  that,  under  the  circumstances  disclosed  by  the 
evidence,  there  was  no  want  of  ordinary  care  and  prudence 
on  the  part  of  the  plaintiff  corporation  in  occupying  land 
adjacent  to  the  defendant's  roadway  rn  the  customarj'  manner 
for  the  purposes  of  a  piling  ground,  or,  if  there  were,  that 
such  want  of  care  did  not  proximately  contribute  to  the 
destruction  of  the  property. 

It  is  true,  as  noted  at  the  beginning  of  this  opinion,  that 
there  was  a  conflict  of  testimony '  as  to  whether  any  part  of 
the  plaintiff's  poplar  was  piled  within  the  defendant's  road- 
way ;  but  the  positive  testimony  of  William  P. 
SSflVySSJset  Oakes,  the  land  surveyor  and  civil  engineer 
^jSityofBaiT    called  by  the  plaintiff,  that  the  westerly  tier  of 

poplar,  the  location  of  which  was  still  plainly 
marked  by  the  * 'remnants  of  the  pile,"  was  33  feet  from  the 
center  of  the  main  track,  with  other  corroborating  evidence, 
was  sufficient  to  authorize  the  jury  to  find  that  no  part  of  the 
wood  was  piled  within  the  defendant's  roadway.  The  land 
on  which  the  wood  was  piled  was  occupied  by  the  plaintiff 
by  license  of  the  defendant,  as  it  had  been  occupied  by  the 
plaintiff  company  and  its  predecessors  for  more  than  10  years 
prior  to  that  time.  It  was  a  lawful  occupation,  and  the 
plaintiff's  rights  and  the  defendant's  liability  with  respect 
to  injury  by  fire  from  a  locomotive  were  precisely  the  same 
as  they  would  have  been  if  the  plaintiff  had  been  the  owner 
of  the  land.  Ingersoll  v.  Railroad  Co.,  and  Railroad  Co.  t. 
Richardson,  supra.  Under  these  circumstances  even  when 
the  action  is  founded  on  the  common-law  liability  of  the 
defendant  for  negligence  in  the  management  of  its  trains, 

the  great  weight  of  authority  in  this  country 
sSSI-cSSribu-    and  in    England   supports  the  proposition  that 

tory  Negligence.  ,         ,  .  .  r       r 

a  landowner  is  not  justly  chargeable  with 
contributory  negligence  for  such  a  reasonable  and  legitimate 
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use  of  his  own  land.  3  Wood,  R.  R.  §  338.  and  cases  cited. 
"He  is  not  required  to  anticipate  the  defendant's  negligence, 
nor  to  give  up  the  lawful  use  of  his  property  in  such  manner 
as  would  be  deemed  prudent  under  ordinary  circumstances. 
*  *  *  Neither  will  the  knowledge  of  an  adjacent  land- 
owner that  engines  on  the  road  are  habitually  so  mismanaged 
or  defective  as  to  cause  frequent  fires  upon  or  near  the  track 
make  any  difference.  Such  a  fact  may  add  to  the  evidence 
of  defendant's  negligence,  but  cannot  add  to  the  plaintiff's 
duties."  2  Shear.  &  R.  Neg.  (5th  Ed.)  §  680.  Such  ordi- 
nary rights  of  the  adjacent  landowner  are  presumably 
considered  in  the  estimation  of  damages  for  the  land  origi- 
nally taken  for  the  defendant's  roadway. 

After   a  careful  examination  of  all  the  facts  in  this  case 
having   any   material   relation   to   this    question    of    negli- 
gence  on    the  part   of    the   plaintiff,  it    is   the    opinion  of 
the  court   that,  if  the  defendant  had  been  enti- 
tled to  the  instruction  given  in  its  favor  upon  this  ^JlfSSS^ 

.^.  J—..,-  ^  j.-t        •         Proximate  Cauae. 

point,  there  was  sufficient  evidence  to  authorize 
the  finding  of  the  jury  that  the    plaintiff  was   not   guilty  of 
negligence,  or,  if  so,  that  it  did  not  contribute  as  a  proximate 
cause  to  the  loss  of  the  plaintiff's  property. 

The  fire  appears  to  have  caught  from  coals  falling  upon 
the  track,  and  to  have  been  thence  communicated,  through 
the  dry  grass,  to  the  bottom  of  the  nearest  pile  of  wood ; 
but  the  defendant  had  full  knowledge,  from  daily  observa- 
tion, of  the  location  of  this  wood,  and  of  all  the  existing 
conditions  at  that  station.  And  it  is  a  principle  of 
familiar  application  in  cases  of  negligence,  where  the 
plaintiff's  negligence  is  also  connected  with  the  injury,  that 
if,  by  the  exercise  of  ordinary  care  and  skill,  the  defendant 
might  have  avoided  the  injury,  the  plaintiff's  negligence 
cannot  be  set  up  in  defense  of  the  action.  2  Wood,  R.  R.  § 
319a;  Add.  Torts,  41.  **For,  however  nearly  related  two 
negligences  may  be,  the  one  cannot  bar  an  action  for  the 
other  unless  it  is  contributory;  and,  although  an  unseen 
position  might  contribute  to   an  accident,   a  discovered  one 
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cannot.**  Bish.  Noncont.  Law,  §66.  See,  also,  Da  vies  z'. 
Mann,  10  Mees.  &  W.  546;  Railway  Co.  v,  Ives,  144  U.  S. 
408,  12  Sup.  Ct.  679;  O'Brien  v.  McGlinchy,  68  Me.  557; 
Pollard  V,  Railroad  Co..  87  Me.  51,  32  Atl.  735;  Atwood 
V.  Railway  Co.,  91  Me.  399,  40  Atl.  67.  It  was  a 
question  between  two  corporations,  with  respect  to  which 
the  deliberations  of  the  jury  would  not  probably  be  influ- 
enced by  sympathy  or  prejudice,  and  this  court  would  not  be 
warranted  by  the  facts  in  setting  aside  their  verdict. 
Motion  and  exceptions  overruled. 


Southern  Ry.  Co. 

V, 

Myers. 

(Supreme  Court  of  Georgia,  July  20,  i8gg.) 

Fires — Origin  of  Fire — Negligence— Sufficiency  of  Evidence.*— 
Uader  the  ruliag^  made  in  the  case  of  Railroad  Co.  v,  EMmondsoo,  29 
S.  E.  213,  101  Ga.  747,  the  evidence  in  the  present  case  was  not  suffi- 
cient to  authorize  the  verdict  for  the  plaintiff,  and  a  new  trial  should 
have  been  granted. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Banks  county  superior  court. 
Reversed. 

Joh?ison  &  Dorsey^  for  plaintiff  in  error. 
C.  R.  Faulkyier^  for  defendant  in  error. 

Cobb,  J.  Myers  sued  the  Southern  Railway  Company  in 
the  justice's  court  for  damages  claimed  to  have  been  sus- 
tained on  account  of  the  destruction  of  certain  personalty  by 
a  fire  originating  from  sparks  thrown  from  an  engine  of  the 
defendant  company.     Upon  the  trial  it  was  shown  from  the 

*See  Van  Steuben  v.  Central  R.  Co.  of  New  Jersey,  9  Am.  &  Eng. 
R.  Cas.,  N.  S.,  485,  and  note,  493  ;  and  extensive  note,  15  Ani.&  Ea^» 
R.  Cas.,  N.  S.,  497  et  seq. 
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evidence  that  plaintiff  had  certain  fodder,  corn  tops,  etc., 
stored  in  a  blacksmith  shop  62  feet  from  the  railroad  of  the 
defendant ;  that  about  5  o'clock  in  the  morning  defendant's 
train  passed  along  the  railroad  by  the  shop,  which  was  soon 
after  seen  to  be  on  fire;  that  grass  was  burned  out  from 
towards  the  railroad  to  the  shop.  It  also  appeared  that  the 
shop  was  left  unlocked,  and  that  tramps  had  been  accus- 
tomed to  go  in  there,  but  that  none  had  been  seen  there  since 
the  fodder  was  stored.  The  engineer  in  charge  of  the  engine 
which  passed  the  shop  about  the  time  it  was  said  to  have 
caught  on  fire  testified  that  the  engine  was  equipped  with 
the  latest  and  best  improved  spark  arrester,  and  that  it  did 
not  then  or  at  any  time  throw  any  sparks.  The  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff.  The  defendant 
carried  the  case  by  certiorari  to  the  superior  court,  where 
the  judgment  of  the  justice's  court  was  affirmed,  and  the 
defendant  excepted. 

The  present  record  presents  a  case  very  similar  to  the  case 
of  Railroad  Co.  v,  Edmondson,  101  Ga.  747,  10  Am.  &  Eng. 
R.  Cas.  154,  29  S.  E.  213,  where  it  was  ruled  that,  in  order 
**to  authorize  the  plaintiff  to  recover  damages  from  a  railroad 
company  for  the  destruction  of  property  by  fire  caused  by 
the  running  of  its  locomotive,  it  must  appear  that  the  fire 
was  occasioned  by  the  fault  or  negligence  of  the  company 
or  its  agents."  It  was  further  ruled  that  it  must  be  estab- 
lished that  the  fire  was  occasioned  by  the  operation  of  the 
locomotive  before  negligence  on  the  part  of  the  company 
would  be  presumed,  and  that,  where  the  evidence  only  raised 
a  suspicion  that  the  fire  was  communicated  to  the  property 
destroyed  by  the  passing  engine,  and  the  uncontradicted 
evidence  was  that  the  engine  was  equipped  with  a  proper 
spark  arrester  in  good  condition,  and  was  in  good  order, 
and  no  evidence  appearing  that  in  the  handling  of  the  engine 
sparks  were  emitted,  or  fire  thrown  therefrom,  at  the  time 
of,  before,  or  after  the  conflagration  for  which  damages  are 
sought,  no  legal  recovery  could  be  had.  Even  if  it  be  con- 
16  (N  s)  A  &  E  R  Cas-  43 


674  TRESPASSERS  ^*^^* 

Handley  v,  Missouri  Pac.  Ry.  Co 

ceded  in  the  present  case  that  the  plaintiff's  property  ns 
destroyed  by  fire  communicated  by  the  passing  engine,  a:d 
that  the  presumption  of  negligence  against  the  compu! 
arose  from  this  fact,  that  presumption  was  completely  otc: 
come  by  the  uncontradicted  evidence  of  the  engineer  ii 
charge  of  the  engine  claimed  to  have  caused  the  damage 
Judgment  reversed.     All  the  justices  concurrin/^. 


Handley 

V, 

Missouri  Pac.  Ry.  Co. 

{Supreme  Court  of  Kansas  ^  Dec,  9,  i8gg,) 

Evidence—Opinions  of  Nonexperts. — The  opinion  of  a  nonexpert 
witness  as  to  what  was  seen  by  another  is  not  admissible  as  testi- 
mony. 

Liability  for  Injuries  to  Trespasser  Stealing  a  Ride.* — Where  a 
trespasser  goes  under  a  train,  aad  upon  a  brake  of  a  car,  in  an 
attempt  to  steal  a  ride,  no  duty  of  the  railroad  company  arises  in  his 
favor  until  he  is  discovered  by  some  one  in  charge  of  the  train ;  n<x 
can  a  recovery  be  had  for  injuries  caused  by  falling  from  his  periloas 
position,  unless  the  company  was  guilty  of  willful  and  wanton  neg- 
lect of  duty  in  not  stopping  the  train  and  removing  him  after  his 
peril  was  discovered. 

Case  at  Bar. — Testimony  examined,  and  held  to  be  insufficient  to 
show  that  such  discovery  was  made,  or  any  ground  of  liability  for 
the  injury  sustained. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Greenwood  county  district  court. 
Ajffirtned, 

Jas,  Schuliz,  for  plaintiff  in  error. 

/.  H,  Richards^  C.  E.  Benton,  and  Clogston  &  Fuller,  for 
defendant  in  error. 

*See  Malmstrom  v.  Northern  Pac.  Ry.  Co.  et  aL  (Wash.),  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  329  and  note,  332. 
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Johnston,  J.  On  March  20,  1894,  when  the  passenger 
train  of  the  Missouri  Pacific  Railway  Company  was  about  to 
leave  Toronto,  W.  F.  Blake,  a  young  man.  15  3rears  of  age, 
went  under  the  cars,  climbed  upon  the  trucks     «     „.    ^ 

'^  Oaae  Stated. 

or  crossbars,  with  the  purpose  of  stealing  a 
ride,  but  before  the  train  had  gone  350  yards  he  fell  down, 
his  leg  was  crushed,  and  shortly  afterwards  he  died  as  a 
result  of  the  injury.  His  mother  brought  this  action,  claim- 
ing that  the  injury  was  due  to  the  negligence  of  the  company ; 
that  a  colored  porter  employed  by  the  company,  who  was 
upon  the  train,  knew  of  Blake's  presence  and  perilous  posi- 
tion, but  that,  he  did  not  signal  the  train  to  stop,  nor  make 
any  eSort  to  care  for  or  save  him  ;  and  she  asks  for  damages 
in  the  sum  of  $10,000.  Testimony  was  offered  in  favor  of 
the  plaintiff,  but  the  court,  holding  it  to  be  insufficient,  sus- 
tained a  demurrer  to  the  evidence,  and  gave  judgment  for  the 
^defendant.  A  careful  examination  of  the  little  testimony 
that  was  offered  leads  us  to  the  conclusion  that  the  plaintiff 
failed  to  establish  a  liability  against  the  company.  In  going 
under  the  train  and  climbing  upon  the  brakes  of  a  car,  the 
young  man  was  grossly  negligent  of  his  own  safety.  There 
is  nothing  outside  of  the  reckless  act  itself  to  show  a  lack  of 
intelligence  or  capacity,  and  the  plaintiff  avers  that  it  was 
done  with  intent  to  steal  a  ride.  He  put  himself  in  a  place  of 
obvious  danger,  and  he  must  have  appreciated  the  peril  and 
risk  which  he  assumed.  It  is  a  general  rule  that,  if  the  person 
injured  brought  the  mischief  upon  himself  by  his  own  neglect, 
or  if  the  neglect  contributed  directly  to  produce  the  injury, 
there  can  be  no  recovery,  although  the  defendant  may  have 
failed  to  exercise  ordinary  care.  Of  course,  the  mere  fact  that 
one  party  is  negligent  furnishes  no  reason  in  itself    , ,  ^.„    ^ 

'^         "^  o     ci  liiabUlty  for 

why  he  should  be  punished  for  the  negligent  TSJSSS^r 
misconduct  of  another,  and,  although  Blake  was  ®*«*^™*^<*«- 
clearly  negligent,  the  company  could  not  willfully  or  wan- 
tonly inflict  injury  upon  him,  and  escape  responsibility. 
Being  a  trespasser,  however,  and  grossly  negligent,  no  duty 
arose  in  his  favor  until  his  presence  was  discovered ;  and 
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there  can  be  no  recovery  unless,  after  discovering  that  he 
was  in  a  perilous  position,  the  company  failed  to  use  the 
means  within  its  power  to  avoid  injuring  him.  If  those  in 
charge  of  the  train  were  not  aware  of  his  presence  under  the 
car,  nor  that  he  was  in  a  perilous  position,  there  could  have 
been  no   culpable  negligence   on  the  part  of  the  company. 

Two  witnesses  testified  on  the  question,  and  one 
Opinion  of  Won-     of    them,    named    Wolf,    stated    that    he  saw 

experts. 

Blake  holding  to  one  of  the  rods  or  brakes 
underneath  the  car,  and  that  his  feet  were  dragging ;  that 
there  was  a  colored  porter  standing  on  the  steps  of  the  car, 
holding  the  hand  rail,  and  leaning  out,  watching  the  boy. 
The  statement  or  opinion  that  he  was  ** watching  the  boy" 
was  stricken  out  by  the  court,  and  of  this  ruling  complaint 
is  made.  It  was  competent  for  the  witness  to  state  the  atti- 
tude of  the  porter,  or  the  direction  in  which  his  eyes  were 
turned,  but  he  could  not  give  his  opinion  as  to  what  the 
porter  saw  or  was  watching.  Who  can  say  that  a  person 
looking  upwards  is  watching  a  bird  in  a  tree,  the  smoke  from 
a  high  chimney,  or  a  passing  cloud?  When  there  are  a  num- 
ber of  things  within  the  range  of  a  person's  vision,  it  is  only 
conjecture  or  speculation  to  say  that  he  saw  any  one  of  them 
merely  because  his  eyes  were  turned  in  that  direction.  So 
here  the  porter  may  have  been  looking  at  the  ties  or  track 
underneath,  or  at  some  of  the  trucks,  rods,  or  other  parts  of 
the  car.  If  the  train  crew  had  trouble  with  the  wheels,  and 
there  was  what  is  called  a  **hot  box,"  the  porter  may  have 
been  watching  that.  The  witness  was  not  an  expert,  nor 
was  the  opinion  given  upon  a  subject  of  expert  testimony. 
A  nonexpert  witness  may  give  an  opinion  in  connection  with 
facts  upon  which  it  is  founded,  where  the  matter  to  which 
the  testimony  relates  cannot  be  reproduced,  or  made  palpa- 
ble to  the  jury.  No  such  exigency  or  necessity  exists  here, 
nor  does  the  testimony  fall  within  any  of  the  exceptions  to  the 
rule  excluding  nonexpert  opinions.  With  equal  propriety 
the  opinion  of  a  witness  might  be  taken  as  to  whether  another 
had  heard  certain  words  or  sounds  as  that  he  had  seen  cer- 
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tain  objects,  and  the  supreme  court  of  Indiana  has  held  that 
the  opinion  of  witnesses  cannot  be  taken  as  to  whether  one 
heard  certain  words  addressed  to  him  in  the  hearing  of  the 
witness,  but  that  it  was  for  the  jury  to  determine  from  evi- 
dence  of  the  circumstances.  Dyer  v.  Dyer,  87  Ind.  13. 
Another  witness,  named  Anderson,  who  was  standing  near 
the  track,  stated  that  he  saw  Blake  under  the  car,  and  that  his 
feet  were  not  dragging,  but  that  his  body  was  supported  by 
something,  and  only  one  leg  was  in  sight  as  the  train  passed. 
He  also  testified  that  he  saw  a  colored  porter  standing  on  the 
steps  between  the  two  coaches,  looking  towards  the  rear  end 
of  the  train,  as  though  he  was  looking  underneath.  The 
foregoing  is  the  only  testimony  ofifered  which  it  is  claimed 
showed  knowledge  by  any  employee  of  the  company  that 
Blake  was  under  the  car.  Not  a  word  of  testimony  was 
produced  to  show  that  the  conductor,  engineer,  or  any  em- 
ployee in  direct  charge  of  the  train  knew  of  Blake's  presence, 
nor  was  there  any  testimony  to  show  the  scope  of  the  duty 
or  employment  of  the  porter  with  respect  to  removing  a  tres- 
passer from  a  train.  It  has  been  held  that  the  act  of  a 
brakeman  of  a  railroad  company  in  removing  a  trespasser 
from  a  train  is  not  to  be  regarded  as  the  act  of  the  company 
unless  he  was  employed  generally  to  remove  trespassers,  or 
specifically  to  remove  a  particular  one.  Marion  v.  Rail- 
road Co.,  59  Iowa,  428,  8  Am.  &  Eng.  R.  Cas.  177, 
13  N.  W.  415;  Coal  Co.  v.  Heeman,  86  Pa.  St.  418; 
Planz  V.  Railroad  Co.,  157  Mass.  377,  32  N.  E.  356,  17 
L.  R.  A.  835.  Assuming,  however,  that  it  was  the  duty  of 
the  porter  to  have  taken  steps  to  stop  the  train  _, 
as  soon  as  he  discovered  a  trespasser  under  the 
car,  we  are  compelled  to  hold  that  the  testimony  fails 
to  show  that  such  a  discovery  was  made.  It  devolves 
upon  the  plaintiff  to  produce  evidence  which  will  es- 
tablish a  liability,  and  a  conjecture  or  suspicion  that 
some  employee  on  the  train  may  have  known  that  a 
trespasser  was  stealing  a  ride  is  not  sufficient  to  warrant  a 
recovery.     How  the  accident  occurred  was  not  developed. 
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Blake  was  not  forced  from  the  train  by  any  one,  nor  is  there 
any  claim  that  he  was  jolted  off  by  the  operation  of  the 
train.  Certainl3'  they  were  not  running  at  a  high  rate  of 
speed,  as  the  train  had  only  proceeded  about  350  yards  from 
the  station  when  Blake  was  injured,  and  in  that  distance  it 
was  required  to  stop  at  the  crossing  of  another  railroad.  It 
does  not  appear  that  he  was  injured  before  the  stop  was 
made  for  the  crossing,  and,  as  counsel  suggests,  he  may  have 
gotten  off  at  the  crossing  to  avoid  a  forceable  removal,  and 
been  injured  while  trying  to  get  back  upon  the  train  as  it 
started  again.  The  distance  from  the  station  to  the  place  of 
accident  was  so  short  that  there  was  necessarily  very  little 
time  in  which  to  discover  Blake,  or,  if  he  was  seen,  to  stop 
the  train,  and  remove  him.  The  testimony  offered,  how- 
ever, does  not  amount  to  proof  that  he  was  seen  at  all  by 
any  employee  of  the  company,  and  certainly  does  not  show 
that  he  was  willfully  or  wantonly  injured.  Unless,  as  we 
have  seen,  the  company  was  guilty  of  willful  or  wanton  neg- 
lect of  duty  in  not  stopping  the  train  and  removing  Blake  • 
when  his  danger  was  discovered,  no  recovery  can  be  had; 
and,  this  not  being  shown,  the  trial  court  ruled  correctly  in 
sustaining  the  demurrer.     Judgment  afiSrmed. 

Smith,  J.,  concurring. 

DosTER,  C.  J.  (concurring  specially).  I  concur  in  the 
decision  of  this  case,  but  not  in  that  portion  of  the  opinion 
which  implies  that  it  is  not  the  duty  of  train  brakemen  or 
porters  to  remove  trespassers  from  the  train,  and  that  the 
railroad  company  is  not  liable  for  the  failure  of  such 
employees  to  care  for  trespassers  in  perilous  positions  about 
the  cars. 
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GAI.VESTON,  H.  &  S.  A.  Ry.  Co. 

Zantzinger  et  al. 

{Supreme  Court  of  TexaSy  Nov.  6,  i8gg.) 

Ejection  of  Trespasser— Authority  of  Engineer.* — An  eng'ineer 
having  complete  control  of  the  movements  of  a  switch  engine, 
although  under  the  orders  of  the  foreman  of  the  switching  crew  as 
to  its  use,  has  authority  to  eject  a  trespasser  merely  standing  on  the 
footboard  ;  and,  therefore,  the  railroad  is  liable  for  injury  to  such  a 
trespasser  caused  by  the  improper  and  dangerous  manner  of  his 
ejection  by  the  engineer. 

Brror  by  defendant  to  First  supreme  judicial  district 
court  of  civil  appeals.     Affirmed, 

A,  L.  Jackson,  for  plaintiff  in  error. 

J,  V,  Meeky  O.  T,  Holt,  and  J.  H,  Davenport,  for  defend- 
ants in  error. 

Brown,  J.  **The  plaintifif,  Mrs.  E.  S.  Zantzinger,  who  is 
joined  in  this  action  by  her  husband,  is  the  mother  of  Aimer 
Campbell,  a  minor,  and  this  suit  was  in  her  own  behalf,  as 
well  as  in  behalf  of  her  son,  to  recover  damages  for  personal 
injuries  sustained  by  him,  as  it  is  claimed,  through  the 
negligence  of  the  appellant,  who  was  defendant  below.  The 
evidence  adduced  at  the  trial  showed  that  defendant  had  a 
train  of  cars  attached  to  the  front  end  of  a  switch  engine, 
which  was  running  backward,  pulling  the  cars  after  it,  into 
the  city  of  Houston,  from  a  neighboring  station.  The  switch 
engine  had  no  pilot  or  cow  catcher  in  front  of  it,  but  attached 
to  each  end  was  a  footboard  extending  across  the  track. 
The  car  nearest  the  engine  was  a  flat  car,  several  feet  inter - 

♦See  Welsh  v.  West  Jersey  &  S.  R.  Co.  (N.  J.),  15  Am.  &  Eng.  R. 
Cas.,  N.  S.,  674;  Elliot  v,  Louisville  &  N.  R.  Co.  (Ky.),  15  Am.  & 
Eng.  R.  Cas.,  N.  S.,  805. 
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brought  suit  for  damages.  The  railroad  company  claimed 
that  the  engineer  acted  without  authority,  but  the  court  held 
that,  being  in  charge  of  the  locomotive,  the  engineer  had 
authority  to  eject  intruders,  and  in  support  of  the  conclusion 
the  court  said:  **We  think  the  appellee,  by  placing  its 
servants  in  possession  of  a  switch  engine  for  the  purpose  of 
placing  and  replacing  cars  upon  the  track  at  Lafayette, 
impliedly  gave  them  authority  not  only  to  retain  the  exclusive 
possession  of  the  engine  while  so  engaged,  but  to  remove 
from  it  all  trespassers  and  wrongdoers.  *  *  *  Because 
the  employer  might,  if  present,  remove  from  its  engine  a 
trespasser,  or  from  its  station  house  an  intruder,  so  may  the 
servant,  to  whom  the  possession,  care,  and  use  of  the  station 
house  or  switching  engine  have  been  intrusted,  remove  from 
the  one  or  the  other  trespassers  and  wrongdoers.  It  is  the 
right  of  possession  in  the  master,  and  the  duty  of  the 
servant  to  whom  the  property  has  been  intrusted,  to  keep 
and  maintain  that  possession  for  the  master  which  give  the 
latter  the  right  to  remove  trespassers.*'  We  do  not  think 
that  it  was  necessary  that  Aimer  Campbell* s  presence  should 
interfere  with  the  actual  manipulation  of  the  machinery 
by  the  engineer  to  authorize  the  latter  to  eject  him  from 
the  footboard,  but,  being  in  the  possession  and  control 
of  the  locomotive,  it  was  the  right  and  duty  of  the  serv- 
ant to  protect  that  possession,  and  to  use  his  control 
for  the  benefit  of  his  employer.  If  the  authority  of  an 
engineer  were  restricted  to  the  cab,  the  greater  part  of 
the  machinery  operated  by  him  would  be  beyond  his 
protection,  and  he  must  sit  in  his  place,  and  see  the 
operation  of  the  locomotive  prevented,  or  the  rights  of  the 
owner  invaded,  with  no  power  to  protect  the  property. 
The  presence  of  a  trespasser  upon  the  footboard  or  any  part 
of  a  locomotive  is  an  invasion  of  the  owner's  rights,  and  the 
servant  need  not  wait  until  his  work  is  hindered,  or  the 
property  endangered,  before  doing  what  the  master  could  do 
if  present.     It  is   our  opinion   that  there   was  sufficient  evi- 
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dence  to  require  the  court  to  submit  to  the  jury  the  issue  of 
authority,  expressed  or  implied,  of  the  engineer  to  eject  the 
trespasser  on  this  occasion.  The  issue  was  fairly  and 
clearly  submitted  by  the  court,  and  found  against  the  rail- 
road company. 

The  case* of  Railway  Co.  v,  Anderson,  82  Tex.  516,  17  S. 
W.  1039,  does  not  conflict  with  this  view.  In  that  case  the 
trial  court  practically  instructed  the  jury  that  the  law  would 
presume  authority  for  a  brakeman  to  eject  trespassers  from  a 
train,  and  devolved  upon  the  railroad  company  the  burden 
of  disproving  the  existence  of  such  authority.  This  court 
said  :  "But  whether  the  act  in  question  can  be  implied  from 
the  general  authority  conferred  upon  the  servant  must,  in 
general,  depend  upon  the  nature  of  the  service  he  is  engaged 
to  perform,  and  the  circumstances  of  the  particular  case. 
*  *  *  An  engineer  has  the  charge  and  control  of  his 
engine,  and  it  is  necessary  for  the  safe  performance  of  the 
important  duty  devolved  upon  him  that  he  should  have 
authority  to  remove  persons  trespassing  upon  it,**  etc.  In 
that  case  the  issue  was  upon  the  act  of  a  brakeman,  and 
that  portion  of  the  opinion  quoted  with  reference  to  an 
engineer  is  simply  by  way  of  argument  and  illustration,  but 
we  call  attention  to  it  to  show  that  it  was  intended  to  hold 
that  the  question  of  authority  or  not  is  one  of  fact  to  be 
determined  by  the  jury  like  any  other  issue,  and  not  a 
matter  of  law  to  be  decided  by  the  court.  We  find  no  error 
in  the  judgments  herein,  and  it  is  therefore  ordered  that  the 
judgments  of  the  district  court  and  of  the  court  of  civil 
appeals  be  affirmed. 
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brought  suit  for  damages.  The  railroad  company  claimed 
that  the  engineer  acted  without  authority,  but  the  court  held 
that,  being  in  charge  of  the  locomotive,  the  engineer  had 
authority  to  eject  intruders,  and  in  support  of  the  conclusion 
the  court  said:  **We  think  the  appellee,  by  placing  its 
servants  in  possession  of  a  switch  engine  for  the  purpose  of 
placing  and  replacing  cars  upon  the  track  at  Lafayette, 
impliedly  gave  them  authority  not  only  to  retain  the  exclusive 
possession  of  the  engine  while  so  engaged,  but  to  remove 
from  it  all  trespassers  and  wrongdoers.  *  ♦  *  Becatise 
the  employer  might,  if  present,  remove  from  its  engine  a 
trespasser,  or  from  its  station  house  an  intruder,  so  may  the 
servant,  to  whom  the  possession,  care,  and  use  of  the  station 
house  or  switching  engine  have  been  intrusted,  remove  from 
the  one  or  the  other  trespassers  and  wrongdoers.  It  is  the 
right  of  possession  in  the  master,  and  the  duty  of  the 
servant  to  whom  the  property  has  been  intrusted,  to  keep 
and  maintain  that  possession  for  the  master  which  give  the 
latter  the  right  to  remove  trespassers.*'  We  do  not  think 
that  it  was  necessary  that  Aimer  Campbell's  presence  should 
interfere  with  the  actual  manipulation  of  the  machinery 
by  the  engineer  to  authorize  the  latter  to  eject  him  from 
the  footboard,  but,  being  in  the  possession  and  control 
of  the  locomotive,  it  was  the  right  and  duty  of  the  serv- 
ant to  protect  that  possession,  and  to  use  his  control 
for  the  benefit  of  his  employer.  If  the  authority  of  an 
engineer  were  restricted  to  the  cab,  the  greater  part  of 
the  machinery  operated  by  him  would  be  beyond  his 
protection,  and  he  must  sit  in  his  place,  and  see  the 
operation  of  the  locomotive  prevented,  or  the  rights  of  the 
owner  invaded,  with  no  power  to  protect  the  property. 
The  presence  of  a  trespasser  upon  the  footboard  or  any  part 
of  a  locomotive  is  an  invasion  of  the  owner's  rights,  and  the 
servant  need  not  wait  until  his  work  is  hindered,  or  the 
property  endangered,  before  doing  what  the  master  could  do 
if  present.     It  is   our  opinion   that  there   was  sufficient  evi- 
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dence  to  require  the  court  to  submit  to  the  jury  the  issue  of 
authority,  expressed  or  implied,  of  the  engineer  to  eject  the 
trespasser  on  this  occasion.  The  issue  was  fairly  and 
clearly  submitted  by  the  court,  and  found  against  the  rail- 
road company. 

The  case' of  Railway  Co.  v,  Anderson,  82  Tex.  516,  17  S. 
W.  1039,  does  not  conflict  with  this  view.  In  that  case  the 
trial  court  practically  instructed  the  jury  that  the  law  would 
presume  authority  for  a  brakeman  to  eject  trespassers  from  a 
train,  and  devolved  upon  the  railroad  company  the  burden 
of  disproving  the  existence  of  such  authority.  This  court 
said  :  **But  whether  the  act  in  question  can  be  implied  from 
the  general  authority  conferred  upon  the  servant  must,  in 
general,  depend  upon  the  nature  of  the  service  he  is  engaged 
to  perform,  and  the  circumstances  of  the  particular  case. 
*  *  *  An  engineer  has  the  charge  and  control  of  his 
engine,  and  it  is  necessary  for  the  safe  performance  of  the 
important  duty  devolved  upon  him  that  he  should  have 
authority  to  remove  persons  trespassing  upon  it,"  etc.  In 
that  case  the  issue  was  upon  the  act  of  a  brakeman,  and 
that  portion  of  the  opinion  quoted  with  reference  to  an 
engineer  is  simply  by  way  of  argument  and  illustration,  but 
we  call  attention  to  it  to  show  that  it  was  intended  to  hold 
that  the  question  of  authority  or  not  is  one  of  fact  to  be 
determined  by  the  jury  like  any  other  issue,  and  not  a 
matter  of  law  to  be  decided  by  the  court.  We  find  no  error 
in  the  judgments  herein,  and  it  is  therefore  ordered  that  the 
judgments  of  the  district  court  and  of  the  court  of  civil 
appeals  be  affirmed. 
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MUGFORD 

V, 

Boston  &  M.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  March  /,  iSgg.) 

Injury  to  Trespasser  Ordered  from  Moving  Car — Liability. — Plain- 
tiff, a  boy  \\}i  years  old,  was  **steaUng"  a  ride"  upon  defendant's 
freight  car;  and,  while  the  speed  was  from  four  to  eight  fnitcs 
an  hour,  and  increasing,  was  ordered  to  get  off  by  a  brakeman. 
Plaintiff,  after  looking  for  a  safe  place  to  alight,  jumped  off,  and 
slipped  under  the  car,  which  cut  off  both  his  legs.  Held^  that  a 
verdict  was  properly  directed  for  defendant,  although  the  track  was 
not  fenced. 

Exceptions  by  plaintiff  from  Suffolk  county  superior 
court.     Exceptions  overruled, 

Wm.  Schofield  ^lVl^l  R,  G.  McClung^  for  plaintiff. 
Lincoln  &  Badger,  for  defendant. 

Holmes,  J.  The  plaintiff,  a  boy  11^^  years  old,  was 
* 'stealing  a  ride*'  upon  a  freight  car  of  the  defendant.  He 
was  on  one  side  of  the  car,  with  his  feet  on  the  truss  bar, 
and  one  or  both  hands  on  the  handle  of  the  door.  The  train 
was  moving  slowly  from  a  station  in  Bast  Boston,  and  start- 
ing for  Revere.  A  brakeman  on  top  of  the  car  saw  the  boy, 
came  towards  him,  raised  his  hand,  and  said,  **Get  off.'* 
The  boy  looked  to  see  where  he  was  jumping,  and  then 
jumped  off,  landing  on  a  pile  of  cinders,  as  he  seemed  to  have 
intended  to,  and  slipped  under  the  car,  which  cut  off  both  of 
his  legs.  This  is  the  injury  for  which  he  sues.  The  court 
below  directed  a  verdict  for  the  defendant,  and  the  case  is 
here  on  exceptions. 

If  we  assume,  without  deciding,  that  the  brakeman  was 
acting  within  the  scop2  of  his  authority,  nevertheless  we  are 

*See  generally  note,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  59  et  seq. 
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of  the  opinion  that  the  ruling  was  right.  This  is  not  the  case 
of  a  person  being  driven  by  threats  of  personal  violence  to 
jump  off  a  car  going  at  such  a  high  rate  of  speed  as  to  make 
it  unreasonably  dangerous  immediately  to  insist  upon  the 
right  to  hdve  the  trespass  ended.  See  Lovett  v.  Railroad 
Co.,  9  Allen,  557-561 ;  Railroad  Co.  z/.  Kelly,  36  Kan.  655, 
14  Pac.  172.  There  is  no  doubt  that  the  car  was  moving 
slowly.  The  highest  rate  at  which  its  speed  was  set  by  any 
witness  was  eight  miles  an  hour.  Others  said  four  or  six. 
The  speed  naturally  would  increase  as  the  train  went  on. 
The  command  given  by  the  brakeman  was  no  other  than  the 
command  of  the  law,  and  a  command  to  do  what  the  plain- 
tiff, by  his  own  testimony,  intended  to  do  a  little  later,  when, 
at  least,  it  would  have  been  no  safer,  so  far  as  the  speed  of 
the  train  was  concerned.  It  frightened  the  plaintiff  to  the 
point  of  obedience,  but  not  to  the  point  of  automatic  action, 
or  loss  of  judgment  and  self-control,  as  seems  to  have  been 
the  case  in  Ansteth  v.  Railroad  Co.,  145  N.  Y.  210,  39 
N.  E. 708. 

The  ground  of  liability  on  which  the  plaintiff  seems  most 
to  rely  is  the  particular  place  at  which  he  got  off.  But,  as 
we  have  said,  the  command  did  not  cause  the  plaintiff  to 
drop  in  a  blind  collapse.  As  it  left  the  plaintiff  in  command 
of  his  reason,  it  left  him  free  to  obey  in  any  reasonable  way. 
Obedience  was  not  a  matter  of  seconds,  and  the  cinders 
covered  only  a  very  short  distance.  The  case,  in  some 
respects,  is  not  so  strong  as  Planz  v.  Railroad  Co.,  157  Mass. 
377,  32  N.  E.  356.  See,  also,  Leonard  v.  Railroad  Co.,  170 
Mass.  318,  49  N.  E.  621.  The  absence  of  a  fence  to  the 
railroad  makes  no  difference  as  to  the  defendant's  liability. 
The  plaintiff's  trespass  was  deliberate  and  intentional,  and 
he  cannot  ask  us  to  say  that,  if  a  fence  had  been  there,  it 
might  have  changed  his  purpose,  and  therefore  that  the 
absence  of  the  fence  is  the  cause  of  his  misfortune. 
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DOHBRTY 

V, 

Detroit  Citizens'  St.  Ry.  Co. 

(Supreme  Court  of  Michigan,  Sept,  27^  /8gS.) 

Crossing  Street  Railway  Track—Obstructed  View — Due  Care. — 

It  Is  not  sufficient  for  a  pedestrian  starting*  to  cross  a  street  railway 
track  to  look  for  approaching  cars  when  at  a  point  about  12  feet 
therefrom,  where  his  view  of  an  approaching  car  is  obstructed  by  a 
vehicle,  but  he  must  look  again  before  stepping-  upon  the  track. 

Error    by    plaintiff    to    Wayne    county    circuit   court. 
A/^rmed. 

Charles  R,  Whitman^  for  appellant. 

Brennan^  Donnelly  &  Van  De  Marky  for  appellee. 

Hooker,  J.  The  question  in  this  case  is  whether  the 
plaintiff  was  guilty  of  contributory  negligence.  The  proof 
conclusively  shows  that  he  walked  upon  a  track  of  a  street 
railway,  and  was  almost  instantly  struck  by  the  car.  The 
most  favorable  view  of  the  evidence  is  that  he  started  to 
cross  the  street,  and,  at  a  distance  of  12  feet  or  thereabouts 
from  the  track,  looked  to  see  if  a  car  was  coming,  and  saw 
none,  but  did  see  a  covered  grocery  wagon  and  horse  between 
him  and  the  approaching  car.  He  did  not  look  again,  but 
walked  directly  to  and  upon  the  track.  The  grocery  wagon 
was  not  upon  the  track,  and  when  the  car  passed  it  the 
wagon  must  have  been  sufficiently  far  from  the  track  to  per- 
mit the  car  to  pass.  Hence,  when  the  plaintiff  was  within 
two  or  three  feet  of  the  track,  he  must  have  had  an  unob- 
structed view  of  the  track,  and  the  approaching  car  must 
then  have  been  visible  to  him  had  he  looked  towards  it.  In 
the  case  of  McGee  v.  Railway  Co.,  102  Mich.  107,  60  N.  W. 
293,  it  was  held  that   it  was  not  sufficient   for  a  man  to  look 
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when  15  feet  from  the  track,  but  that  it  was  his  duty  to  look 
again  before  stepping  upon  the  track.  This  was  the  rule 
laid  down  as  to  steam  roads  in  the  case  of  Houghton  v.  Rail- 
way Co.,  99  Mich.  308,  58  N.  W.  314.  If.  as  contended, 
the  plaintiff's  view  was  obstructed  by  the  wagon,  that  was  a 
reason  for  greater  caution.  We  are  unable  to  distinguish 
this  case  from  the  McGee  Case,  and  are  of  the  opinion  that 
it  should  be,  and  it  is  therefore,  aiBrmed. 

Grant,  C.  J.,  and  Long,  J.,  concurred  with  Hooker,  J. 

MooRB,  J.  (dissenting).  Plaintiff  sued  defendant  to 
recover  for  injuries  sustained  by  him  while  attempting  to 
cross  the  tracks  of  the  defendant  company  on  Michigan 
avenue,  at  the  intersection  of  Wabash  avenue.  The  circuit 
judge  directed  a  verdict  in  favor  of  defendant.  Plaintiff 
appeals. 

In  directing  a  verdict,  the  circuit  judge  used  this  language : 
"The  plaintiff  started  from  the  north  curb  of  Michigan  ave- 
nue across.  Before  leaving  the  curb,  he  says  that  he  listened 
and  looked  both  ways  for  an  approaching  car,  but  saw  none 
or  heard  none,  and  that  he  did  not  look  again.  He  passed, 
drawing  his  wheelbarrow  after  him  in  front  of  the  approach- 
ing team,  and,  without  looking  again,  attempted  to  cross 
the  north  track,  when  he  was  struck  by  the  defendant's  car, 
coming  from  the  east,  and  was  injured."  It  was  the  opinion 
of  the  circuit  judge  that  the  plaintiff  was  guilty  of  contributory 
negligence,  and  that  the  case  was  governed  by  McGee  v. 
Railroad  Co.,  102  Mich.  113,  60  N.  W.  293.  Counsel  for 
defendant  also  cite  in  favor  of  this  ruling,  Houghton  v.  Rail- 
way Co.,  99  Mich.  308,  58  N.  W.  314 ;  Hine  v.  Railway  Co. 
(Mich.)  73  N.  W.  116;  Henderson  v.  Railway  Co.  (Mich.) 
74  N.  W.   525. 

We  think  the  circuit  judge  overlooked  some  of  the  plaintiff's 
testimony.  It  was  his  claim  that  he  came  from  the  north, 
on  the  west  side  of  Wabash  avenue,  to  Michigan  avenue; 
that,  looking  east  from  Michigan  avenue,  his  view  was 
obstructed  by  a  team,  which  was  coming  from  the  east,  which 
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team  was  on  the  north  side  of  the  street  railway  tracks,  and 
also  by  a  grocer's  wagon,  still  further  east,  which  was 
backed  up  to  the  curb,  the  horse's  head  reaching  towards 
the  railway  tracks.  The  record  shows  that  from  the  curb  to 
the  rail  was  16  feet.  The  plaintiff  testified  he  intended  to 
cross  Michigan  avenue  at  the  crossing  designed  for  foot 
passengers.  **When  I  arrived  at  that  crossing,  I  looked 
west  to  see  if  there  was  any  car.  A  car  had  just  gone  by 
from  the  west,  down  to  the  city,  and  I  stood  and  looked  east 
and  west,  and  could  not  see  a  car  coming  from  the  east.  I 
saw  a  car  going  east,  on  the  south  track,  which  went  east 
before  I  passed.  In  the  west  I  could  not  see  a  car.  Look- 
ing to  the  east,  I  saw  a  team  of  horses  and  a  covered  grocery 
wagon.  *  *  *  Besides  the  team  and  sleigh,  I  saw  a 
grocery  wagon  standing  between  the  butcher  shop  belonging 
to  Slitts,  on  the  east  and  north  corner, — the  northeast  corner. 
That  faces  on  Michigan  avenue.  The  wagon  was  backed  up 
to  the  curb,  and  the  horse  was  standing  out  towards  the 
street-car  track.  The  wagon  was  like  a  grocery  wagon. 
It  had  a  top  to  it.  As  I  was  looking,  I  listened  for  another 
car.  I  stood  on  the  curbstone.  I  did  not  hear  any  alarm 
of  any  kind.  When  I  did  not  see  any  car  coming,  I  under- 
took to  go  across,  and  then  the  car  came  right  onto  me. 
When  I  saw  the  car,  I  was  very  near  the  track, — right  near 
the  track.  *  *  *  The  car  was  going  west  from  the  east, 
and  no  bell  or  alarm  was  sounded  from  that  car  before  I  saw 
the  car.  When  I  first  saw  the  car,  I  should  say  I  was  just 
about  onto  or  very  near  the  track.  The  first  moment  I  saw 
the  car,  I  dropped  the  wheelbarrow,  and  jumped  back  from 
where  I  saw  the  car.  *  *  *  When  I  first  saw  the  car,  it 
was  about  five  or  six  feet  from  me."  On  the  cross-exami- 
nation he  testified  :  **When  I  looked  up  and  down  the  track 
of  the  street,  it  was  about  three  o'clock  in  the  afternoon. 
1  was  then  about  four  feet  from  the  curb  on  the  street  on 
Michigan  avenue,  when  I  looked  both  up  and  down.  Looking 
down,  I  could  not  see,  for  a  team  of  horses  was  there. 
*     *     *     Q.  Then,  when  you  were  three  feet  from  the  track 
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and  the  horses  were  fifteen  feet  back  of  you,  what  was  there, 
if  anything,  to  prevent  you  from  seeing  down  the  track?  A. 
The  team  of  horses  and  the  grocery  wagon.  Q.  If  you  came 
within  three  feet  of  that  track,  and  the  team  of  horses  were 
fifteen  feet  east  of  you,  what  was  there  to  prevent  you  seeing 
the  track  or  the  car?  A.  The  team  of  horses  and  the  grocery 
wagon.  The  team  was  on  the  street,  and  I  could  not  see  the 
car.  Q.  And,  when  you  got  within  three  feet  of  the  track, 
why  could  you  not  see?  A.  The  team  of  horses  and  the 
grocery  wagon  was  backed  up ;  the  grocery  wagon  and  horse 
extended  out  on  the  street-car  line  or  track." 

This  testimony  shows,  affirmatively,  that  plaintiff,  after 
starting  across  the  street,  and  when  four  feet  from  the  curb, 
looked  both  up  and  down  the  street,  and  it  is  a  fair  inference 
from  the  other  testimony  that  he  looked  when  near  the  track, 
and  could  not  see  because  of  the  team  of  horses  and  the 
grocery  wagon.  The  testimony  of  the  motorman  was  to  the 
effect  that  he  did  not  see  plaintiff  until  within  five  or  six  feet 
of  him,  when  it  was  too  late  to  avoid  hitting  him.  There  was 
testimony  tending  to  show  that  the  car  was  running  much 
faster  than  15  miles  an  hour,  and  that  the  gong  was  not  rung 
until  just  about  the  time  the  plaintiff  was  struck.  The  facts 
do  not  bring  this  case  within  any  of  the  cases  cited  by  coun- 
sel. The  question  of  contributory  negligence  was  not  so  free 
from  doubt  as  to  justify  the  court  in  taking  it  from  the  jury. 
Railroad  Co.  v.  Van  Steinburg,  17  Mich.  99;  Teipel  v. 
Hilsendegen,  44  Mich.  461,  7  N.  W.  82;  Guggenheim  v. 
Railway  Co.,.66  Mich.  150,  33  N.W.  161;  Willett  z;.  Railroad 
Co.  (Mich.)  72  N.  W.  260.  Judgment  should  be  reversed, 
and  new  trial  ordered. 

Montgomery,  J.,  concurred  with  Moorb,  J. 

16  (N  s)  A  A  E  R  Ca«—44 
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LlNGENPELTER 

V. 

Baltimore  &  O.  S.  W.  Ry.  Co. 

{Supreme  Court  of  Indiana^  Jan,  23 ^  /goo,) 

Injury  to  Licensee  on  Railroad  Premises— Liability  of  Company.* — 
Plaintiff,  at  nif^ht,  while  using  a  path  leading'  across  the  defendant 
railroad's  premises^  as  a  short  cut  from  one  public  street  to  another, 
which  had  been  so  used  by  the  public  for  a  long  time,  without  objec- 
tion from  defendant,  in  order  to  pass  around  a  car  left  by  defendant 
standing  across  such  path,  slightly  diverged  therefrom,  and  fell  into 
a  pit  under  defendant's  tracks.  Held,  that  plaintiff  was  a  mere 
licensee,  and  defendant  owed  him  no  duty  except  that  of  refraining 
from  willfully  or  wantonly  injuring  him  while  on  its  premises. 

AifPEAL  by  plaintiff  from  Clark  county  circuit  court. 
Affirmed, 

George  H,  Voigt^  for  appellant. 

C,  L,  &  H,  E,  Jewett  and  John  T,  Dye,  for  appellee. 

Jordan,  J.  Appellant  filed  his  complaint  in  the  lower 
court  to  recover  damages  for  injuries  sustained  by  falling 
into  a  pit  situated  upon  the  premises  of  appellee.  A  demurrer 
was  sustained  to  the  complaint,  and  the  judgment  rendered 
against  the  appellant  for  cost.  The  only  question  presented 
is,  are  the  facts,  as  stated  in  the  complaint,  sufficient  to 
entitle  appellee  to  a  recovery?  It  appears  from  the  facts 
averred  therein  that  the  defendant  is  a  railroad  company, 
and,  at  the  time  plaintiff  sustained  his  injury,  owned  and 
operated  a  railroad  in  this  state ;  a  part  of  said  road  being 
located  in  the  city  of  Jeffersonville.  The  defendant's  station 
and  yards  in  said  city  were  located  on  real  estate  abutting  on 
Broadway,  and  extended  from  First  to  Fourth  streets.     The 

*See  Weldon  v.  Philadelphia  W.  <&  B.  R.  Co.,  13  Am.  &  Eng.  R. 
Cas.,  N.  S.,  759,  and  extensive  note,  766  et  seq. 
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defendant  also  owned  certain  grounds  which  were  situated 
between  Third  and  Fourth  streets,  in  said  city,  and  east  of 
and  adjoining  Broadway.  For  10  years  and  over,  prior  to 
the  accident  in  question,  these  premises  of  the  defendant  were 
uninclosed,  and  a  certain  pathway  leading  across  them,  from 
a  point  9n  Third  street  to  Broadway,  had  been  uninterruptedly 
used  by  the  public  in  passing  from  Third  street  to  Broadway, 
with  the  knowledge  and  permission  of  defendant  railroad 
company.  The  complaint  then  charges  that  at  and  for  some 
time  prior  to  the  accident  the  defendant  negligently  main- 
tained on  its  said  premises,  under  its  railroad  tracks,  a  certain 
pit,  the  dimensions  thereof  being  20  feet  long,  4  feet  wide, 
and  6  feet  deep;  the  north  end  of  this  pit  being  within  2  feet 
of  the  south  side  of  the  pathway.  It  is  further  averred  that 
during  all  of  said  time  the  defendant  negligently  suffered 
this  pit  to  remain  without  cover  or  guard,  and  failed  to  place 
any  signal  of  danger  at  or  near  the  same;  that  on  the  day  of 
the  accident  the  defendant,  it  is  alleged,  negligently  caused  a 
car  to  be  placed  and  remain  on  its  railroad  track  in  ' 'proximity 
of  said  pit,  and  in  such  position  that  the  south  end  of  the  car 
stood  across  said  pathway  to  within  a  foot  of  the  north  line 
of  the  pit."  The  complaint  then  alleges  the  facts  relative  to 
the  accident  in  question  to  be  as  follows :  ^'That  on  the  12th 
day  of  December,  1896,  in  the  nighttime,  the  plaintiff  was,  in 
a  careful  and  prudent  manner,  passing  and  traveling  along 
said  pathway  from  Third  street,  in  a  westwardly  direction, 
and  while  so  traveling  on  said  pathway  he  came  to  said  car 
then  and  there  standing  as  aforesaid,  and  saw  it  standing 
before  him,  but  did  not,  and  by  reason  of  the  darkness  could 
not,  see  that  it  was  standing  across  said  pathway,  and  did 
not  know  that  it  was  standing  across  the  same,  but  believed 
from  the  position  of  said  car  that  said  pathway  lay  immedi- 
ately beyond  and  south  of  said  car;  and,  in  order  to  pass 
said  car  in  his  travel  as  aforesaid,  plaintiff  was  compelled  to, 
and  did,  slightly  diverge  in  his  course  from  said  pathway, 
and  attempted  to  pass  immediately  south  of  said  car,  and  in 
so  doing  he  walked  and  fell  into  said  pit.     That,  if  said  car 
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bad  not  been  standing  across  said  pathway  as  aforesaid,  said 
plaintiff  would  not  have  diverged  from  said  pathway,  and 
would  have  safely  passed  along  the  same ;  that  if  any  signal 
of  danger  had  been  placed  at  or  near  said  pit,  or  if  he  had 
been  warned  in  any  way  of  the  dangerous  condition  of  the 
same,  he  would  not  have  fallen  into  it ;  that  at  the  time  he  so 
fell  into  said  pit  he  did  not  and  could  not  see  the  same,  and 
had  no  knowledge  of  its  existence.'*  The  complaint  also 
states  the  character  of  the  injuries  which  appellant  sustained 
by  reason  of  the  accident,  and  alleges  his  freedom  from  con- 
tributory negligence. 

It  is  evident,  we  think,  when  tested  by  the  well -settled 
rules  of  law  applicable  to  the  facts  in  this  case,  that  the 
complaint  is  not  sufScient.  The  gravamen  of  the  pleading 
appears  to  be  that  appellee  for  a  long  time  prior  to  the 
accident  had  suffered  or  permitted  the  public  to  use  a  path 
leading  across  its  premises  in  question  as  a  short  cut  from 
one  public  street  to  another.  For  some  time  before  appel- 
lant was  injured,  appellee  maintained  under  its  tracks  over 
said  premises  the  pit  in  controversy,  and  had  neglected  to 
cover  the  same,  or  place  any  signals  of  danger  near  it,  in 
order  to  warn  persons  using  the  path  of  its  presence.  On  the 
day  preceding  the  night  in  which  appellant  received  his 
injury,  it  further  appears,  appellee  placed  and  left  standing 
one  of  its  cars  upon  its  tracks  across  this  path,  and  thereby 
obstructed  the  passage  over  the  same.  Appellant,  on  the 
night  in  question,  while  passing  from  Third  street,  over 
appellee's  said  premises,  by  way  of  this  path,  saw  the  car 
standing  before  him ;  but  by  reason  of  the  darkness  he  became 
confused  in  regard  to  the  position  of  the  car,  and,  endeavor- 
ing to  pass  around  it,  he  walked  or  fell  into  the  pit,  and  was 
injured.  It  is  charged  that,  if  it  had  not  been  for  the  car 
standing  in  the  position  which  it  did,  he  could  have  passed 
safely  along  the  path,  or,  if  he  had  been  warned  of  the  danger 
of  the  pit,  the  accident  in  question  would  have  been  avoided. 
We  may  reasonably  assume,  as  there  is  nothing  shown  to 
the  contrary,   that   this   pit  was  constructed   and   used  by 
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appellee  for  a  necessary  and  legitimate  purpose  connected 
with  the  business  in  which  it  was  engaged.  For  the  same 
reason,  we  may  also  presume  that  the  car  in  question  was 
necessarily  placed  and  left  standing  by  appellee  on  its  tracks 
in  connection  with  its  business.  Under  this  condition  of 
appellee's  premises,  as  stated  in  the  complaint,  appellant 
undertook  to  cross  them  by  the  way  of  this  path,  and  in  his 
attempt  to  pass  south  of  the  car  he  fell  into  the  pit  and  was 
injured.  He  is  not  shown  to  have  been  upon  the  premises  in 
controversy  in  respect  to,  or  by  reason  of,  any  business  which 
he  had  to  transact  with  the  railroad  company.  There  is 
certainly  nothing  to  disclose  that  he  was  upon  the  company's 
grounds  by  reason  of  any  invitation  or  inducement  from  it, 
either  express  or  implied.  In  the  absence  of  anything  to  the 
contrary,  we  may  reasonably  assume  that  he  was  simply 
exercising  the  privilege  of  using  this  short-cut  pathway  for 
his  own  accommodation  or  convenience.  Upon  no  view 
of  the  case  can  he  be  considered  as  anything  more  than 
a  mere  licensee,  and  his  case  falls  within  the  general  rule 
applicable  to  such  persons.  The  fact  that  he  was  pas- 
sively permitted  or  suffered  by  appellee,  along  with  others  of 
the  public,  to  pass  over  its  grounds  for  his  own  convenience, 
may  be  accepted  as  showing  that  he  at  the  time  of  the  acci- 
dent was  not  a  trespasser ;  but  certainly  such  fact  alone  can- 
not be  regarded  as  sufficient  to  show  that  he  was  upon 
appellee's  premises  by  its  inducement  or  invitation,  express 
or  implied. 

The  decisions  of  this  court  fully  afHrm  and  support  the  rule 
that,  where  a  person  goes  upon  the  premises  or  lands  of 
another  without  any  inducement  or  invitation  being  held  out 
to  him  by  the  owner  or  occupant,  he  accepts  the  use  of  the 
premises  subject  to  all  dangers  incurred  thereby  in  their  use 
or  enjoyment,  or,  in  other  words,  the  law,  as  a  general  rule, 
does  not  cast  the  duty  upon  such  owner  or  occupant,  under 
such  circumstances,  to  exercise  care  over  the  licensee,  or  to 
see  that  he  does  not  incur  danger ;  but  he  must  accept  his 
permission  to  go  upon  the  premises  with  all  of  the  concomi- 
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possession  and  use  of  plaintiff  until  1881 »  when  one  Aldrich 
went  upon  it,  claiminis;:  to  be  the  owner,  and  sold  it  to  defend- 
ant,  in   1882,   for  $125,   when   defendant  took   possession, 
inclosed  it  with  a  fence,  erected  buildings  on  it,  and  has 
been  in  possession  ever  since,  claiming  it  as  his  own ;  that 
from  1859  to  1871  the  land  in  dispute  was  embraced  in  a 
fence   by   plaintiff,  which  inclosed  other  land   of  the  right 
of  way  strip,  and  plaintiff  has  continually  since  1856  claimed 
title  and  right  to  its  possession,  and  in  1882  or  1883  notified 
defendant  of  such  claim,  and  demanded  possession,  which 
defendant  refused,  claiming  to  own  it  himself ;  that  the  rental 
value   for  the  last  seven  years  before  the  trial  was  $3  per 
month.     The  finding  and  judgment  of  the  court  was  for  the 
defendant,  and,  after  due  proceedings,  the  cause  is  here  for 
review  on  plaintiff'^  appeal. 

Spencer  &  Mosman^  for  appellant. 
Turney  &  Goodrich^  f6r  respondent. 

Valliant,  J.  (after  stating  the  facts) .  Under  this  state- 
ment of  facts  the  only  question  presented  for  our  considera- 
tion is,  does  the  statute  which  limits  the  time  in  which  an 
action  to  recover  possession  of  land  may  be  commenced, 
apply  to  an  action  by  a  railroad  company  to  recover  posses- 
sion of  land  acquired  by  it  for  its  light  of  way,  depot,  and 
station  grounds?  Section  6772.  Rev.  St.  1889:  ''Nothing 
contained  in  any  statute  of  limitations  shall  extend  to  any 
lands  given,  granted,  sequestered  or  appropriated  to  any 
public,  pious  or  charitable  use,  or  to  any  lands  belonging  to 
this  state."  This  statute  reduces  the  question  to  this  form: 
Is  the  acquisition  of  land  by  a  railroad  company  for  its  right 
of  way,  depot,  and  station  grounds  an  appropriation  of  the 
land  to  a  public  use  ?  There  are  decisions  in  this  state  to 
the  effect  that  title  by  adverse  possession  may  be  acquired 
to  land  appropriated  to  public  use.  Callaway  Co.  v.  Nolley, 
31  Mo.  393;  School  Directors  v,  George,  50  Mo.  194;  Con- 
necticut Mut.  Life  Ins.  Co.  v.  City  of  St.  Louis,  98  Mo.  422, 
11  S.  W.  969  ;  Mississippi  Co.  v.  Vowels,  101  Mo.  225,  14 
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S.  W.  282.  But  these  decisions  cited  in  the  brief  for 
respondent  were,  some  of  them,  rendered  before  the  enact- 
ment of  the  statute  above  quoted,  and  the  others  related  to 
rights  acquired  before  that  act  went  into  effect.  The  only 
question  in  those  cases  was  whether  or  not  the  common-law 
maxim,  ^*^ Nullum  tempus  occur rit  tegi^^  applied  to  subdivi- 
sions of  the  state,  and  it  was  held  that  it  did  not.  But  we 
have  nothing  to  do  with  that  maxim  here.  If  the  statute  of 
limitations  does  not  apply  to  the  case  at  bar,  it  is  not 
because  railroad  corporations  are  exempt  from  its  operation, 
but  because  the  subject  of  the  suit,  the  land  in  question,  is 
exempt  under  the  terms  of  the  statute  by  reason  of  its  being 
devoted  to  a  public  use.  In  Welsh  v.  Railway  Co.,  19  Mo. 
App.  127,  it  was  held  that  the  plaintiff,  by  adverse  posses- 
sion for  10  years,  barred  the  railroad  company's  title  to  the 
land  in  suit,  which  it  had  acquired  for  its  right  of  way.  The 
court  in  that  instance  seem  to  have  overlooked  the  statute 
above  quoted,  and  to  have  decided  the  case  on  the  principle 
that  railroad  corporations  were  not  exempt  from  the  opera- 
tion of  the  statute  of  limitations.  The  statute  we  are  now 
considering  does  not  appear  to  have  been  called  to  the  court's 
attention  in  the  briefs  of  counsel,  nor  referred  to  in  its 
opinion.  The  cases  cited  in  the  opinion  discuss  the  subject 
upon  common-law  theories.  In  one  of  those  cases — State  v. 
Culver,  65  Mo.  607 — the  proposition  that  the  right  of  the  pub- 
lic to  a  highway  may  be  lost  by  nonuser,  and  a  private  right 
acquired  by  occupation  in  the  land  so  lost,  was  recognized, 
but  it  was  based  on  the  common-law  theory  of  presumption, 
not  on  the  statute  of  limitations,  and  the  period  indicated 
was  20  years.  The  court  there  said,  referring  to  this  statute, 
that  it  was  error  to  have  given  an  instruction  to  the  effect 
that  10  years'  adverse  possession  gave  the  defendant  a  right 
to  the  land  covered  by  the  highway.  We  are  not  called  on 
to  decide  whether  or  not  a  railroad  company  may  lose  part  of 
its  right  of  way  by  nonuser  or  abandonment.  The  only 
question  for  us  is,  does  the  statute  of  limitations  apply?     If 
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the  use  of  the  land  for  railroad  purposes  is  a  public  use,  the 
statute  of  limitations  has  no  effect;  if  it  is  not  a  public  use, 
the  statute  bars  the  action.  In  Thompson  v.  Railway  Co., 
110  Mo.  147,  loc.  cit,  160, 19  S.  W.  81,  this  court,  per  Thomas, 
J.,  said:  **That  the  use  for  which  this  property  was  sought 
to  be  taken  was  a  public  use  is  beyond  question.  The  con- 
stitution of  our  state  declares  that  railroads  are  public  high- 
ways, and  railroad  companies  are  common  carriers,  and, 
without  any  such  provision  in  the  organic  law,  the  courts 
will  take  judicial  notice  that  the  taking  of  private  property 
for  the  operation  of  a  railway  is  for  a  use  that  is  public." 
The  ground  on  which  is  based  the  right  of  a  railroad  com- 
pany to  condemn  private  property  for  its  use  is  that  the 
condemnation  is  for  a  public  use.  And  much  of  the  control 
which  the  state  exercises  over  railroads  is  based  for  its 
authority  on  the  proposition  that  railroads  are  public  high- 
ways. That  large  private  interests  are  involved  in  the 
owning  and  operating  of  railroads  is  true,  but  that  larger 
public  interests  are  involved  is  also  true.  It  is  the  policy  of 
the  state  to  see  that  these  interests  are  alike  protected,  and 
under  wise  control  they  are  not  likely  to  conflict ;  but,  should 
an  emergency  arise  in  which  one  or  the  other  must  yield,  the 
private  interests  must  give  way  to  those  of  the  public.  The 
acquiring  of  the  land  in  question  by  the  plaintiff  for  use  in 
its  business  as  a  railroad  company  was  an  appropriation  of 
it  to  a  public  use,  within  the-  meaning  of  section  6772,  Rev. 
St.  1889,  and  the  plaintiff's  right  to  recover  it  was  not 
affected  by  the  statute  of  limitation.  Under  the  agreed  state- 
ment of  facts  the  judgment  of  the  circuit  court  should  have 
been  for  the  plaintiff  for  the  possession  of  the  land  in  dispute, 
and  for  damages,  estimated  at  three  dollars  per  month  from 
December  1,  1889,  which  was  five  years  next  before  the  com- 
mencement of  the  suit,  to  the  date  of  the  judgment,  and  for 
accruing  rents  and  profits  at  that  rate  until  possession  is 
delivered  to  plaintiff,  and  for  costs  of  the  suit.  The  cause 
having  been  submitted  for  judgment  on  an  agreed  statement 
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of  facts  which  covers  all  the  issues,  there  is  no  necessity  for 
a  retrial,  but  the  judgment  of  this  court  will  be  that  the 
judgment  of  the  circuit  court  be  reversed,  and  the  cause 
remanded  to  that  court  with  directions  to  enter  judgment  for 
the  plaintiff  as  hereinabove  indicated.     All  concur. 


Orleans  &  J.  Ry.  Co. 

V. 

Jefferson  &  L.  P.  Ry.  Co. 

(Supreme  Court  of  Louisiana  ^  June  12  ^  iSgg,) 

Corporation— Loss  of  Identity. — A  corporation  regularly  organized 
does  not  lose  its  general  character  as  such  from  the  fact  that  it 
purchases  a  street-railway  franchise  from  a  city  through  whose 
streets  a  portion  of  its  route  passes. 

Eminent  Domain — Whether  Property  of  Railroad  Company  Subject 
to.* — A  strip  of' land,  part  of  a  larger  tract,  which  was  acquired  by 
a  railroad  company  by  purchase  as  far  back  as  1852,  which  it  had  at 
no  time  used,  was  not  using,  and  in  all  likelihood  would  never  use, 
for  railroad  purposes,  is  impressed  with  no  immunity  from  the 
exercise  of  the  power  of  eminent  domain.  If  it  is  not  needed  by  the 
owner  for  public  use,  it  is  subject  to  be  taken  the  same  as  that  of 
any  individual.  Kansas  City,  S.  &,  G.  Ry.  Co.  v.  Vicksburg,  S.  & 
P.  R.  Co.,  21  South.  144,  49  La.  Ann.  29,  6  Am.  A  Eng.  R.  Cas.,  N. 
S.,  212. 

Sarine — Measure  of  Damages. f— In  determining  what  a  fair  com- 
pensation shall  be  to  the  owner  for  aright  of  way  for  a  railroad  over 
his  property,  the  improved  conditionof  the  land  sought  to  be  utilized 
is  a  proper  element  in  reaching  conclusions.  The  owner  is  not 
entitled  to  recover  what  it  would  cost  the  expropriating  company  to 
bring  other  lands  in  the  neighborhood  up  to  a  similar  condition  of 
improvement,  but  he  is  entitled  to  a  reasonable  renumeration,  in 
view  of  its  condition  having  made  it  specially  adaped  and  ready  for 
railroad  purposes.  Postal  Tel.  Cable  Co.  v,  Morgan's  Louisiana  & 
T.  R.  R.  &  S.  S.  Co.,  21  South.  183,  49  La.  Ann.  60;  Same  v.  Louis- 
iana Western  R.  Co.,  22  South.  219,  49  La.  Ann.  1271. 

(Syllabus  by  the  Court.) 

♦See  St.  Louis,  A.  &  T.  H.  Ry.  Co.  et  at.  v,  Belleville  City  Ry.  Co., 
158  111.  390,  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  S3,  and  note,  p.  99. 
f  See  note  at  end  of  case. 
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Appeai.  by  defendant  from  parish  of  Jefferson  judicial 
district  court.     Amended  and  affirmed. 

In  the  petition  filed  by  the  plaintiff,  it  alleged  itself  to  be 
a  railroad  corporation  organized  under  the  laws  of  Louisi- 
oaM stated.  aua,  and   its  object  to  be  **to  lease,  purchase, 

construct,  operate,  and  maintain  street  railroads 
in  the  city  of  New  Orleans  and  parishes  of  Orleans  and 
Jefferson  for  the  purpose  of  carrying  passengers  and  freight." 
It  averred  that  the  defendant  company  was  the  owner  of 
certain  lands  lying  in  the  parish  of  Jefferson,  which  it 
described ;  that  petitioner  was  then  engaged  in  the  construc- 
tion of  its  line  of  road  in  the  parish  of  Jefferson  in  accordance 
with  its  charter ;  that  a  portion  of  the  land  described  as 
belonging  to  the  defendant,  and  which  it  described,  was 
required  by  it  (petitioner),  and  the  right  over  the  same 
actually  necessary  to  it,  for  the  construction  of  said  railroad 
and  public  road  which  it  was  then  actively  building  accord- 
ing to  a  described  route.  The  whole  area  of  the  land  so 
declared  to  be  necessary  for  a  right  of  way  was  averred  to  be 
about  seven  acres,  and  to  be  unimproved,  of  little  or  no 
value  to  defendant,  and  that  it  had  not  been  used  by  it  for 
any  purpose  for  45  years.  Petitioner  alleged  that  the  police 
jury  of  Jefferson  parish  had  granted  to  it  a  franchise  to 
build  and  operate  a  railroad  over  its  own  portion  of  the 
desired  route,  and  as  far  as  it  had  the  power,  as  a  political 
corporation,  to  do  so,  had  granted  a  franchise  to  build  and 
operate  a  railroad  over  the  property  it  was  then  seeking  to 
expropriate;  that  it  had  been  unable  to  agree  with  the 
defendant  for  the  purchase  of  the  land,  or  a  right  of  way 
over  the  same,  and  expropriation  proceedings.  In  view  of 
the  premises  it  prayed  for  a  jury  of  freeholders,  for  citation 
to  defendant,  and,  after  due  proceedings,  for  judgment  in  its 
favor  condemning  to  it  a  right  of  way  as  described,  upon 
paying  defendant  such  damages  and  compensation  as  by  the 
verdict  of  the  jury  and  the  judgment  of  court  it  might  be 
decreed  to   pay.      Defendant   answered,   first   pleading   the 
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C^eneral  issue.  It  admitted  it  was  the  owner  of  the  property 
described  in  plaintiff's  petition,  but  averred  that  it  consti- 
tuted a  part  of  its  roadbed  and  right  of  way,  and  was  held 
and  used  under  the  railroad  franchise  conferred  on  it  by  the 
legislature  of  Louisiana,  and  that,  if  true  it  be  that  any 
franchise  or  right  of  way  thereon  had  been  conferred  on  the 
plaintiff  by  the  police  jury  of  Jefferson  parish  (which,  how- 
ever, was  not  admitted,  but  denied),  the  franchise  or  right 
of  way  was  null  and  void,  inasmuch  as  the  parish  of  Jefferson 
was  without  power  to  interfere  with  the  rights  and  privileges 
conferred  on  respondent  by  the  legislature,  and  any  such 
grant,  if  any  existed  (which  was  denied),  was  null  and  void, 
in  violation  of  the  constitution  of  the  United  States,  and 
was  an  unwarranted  interference  with  defendant's  contract 
and  vested  rights.  Defendant  averred  that  it  needed  all  of 
said  land  for  the  exercise  of  its  rights  and  privileges,  and 
for  the  operation  of  the  railway  which  it  now  has  in  con- 
templation; that  the  plaintiff  has  already  ample  room  on 
the  street  for  all  its  purposes  or  necessities,  and  there  is 
adjoining  said  street  abundant  private  property  not  used  or 
needed  for  railway  purposes,  and  there  is  in  law  and  fact  no 
reason  why  respondent's  roadbed  and  right  of  way  should 
be  interfered  with;  that  the  plaintiff,  if  successful,  would 
shut  respondent  out  of  the  use  and  enjoyment  of  its  said 
roadbed,  or  a  material  part.  Respondent  specially  denied  that 
plaintiff  had  ever  been  granted  a  right  of  way  or  franchise 
over  respondent's  land,  and  averred,  on  the  contrary,  that  no 
such  right  had  ever  been  conferred  on  plaintiff  by  the  parish 
of  Jefferson,  but,  if  any  such  right  or  franchise  had  been 
granted,  the  same  was  void  and  ineffectual,  and  the  roadbed 
and  franchise  of  defendant  railroad  company  could  not  be 
expropriated  in  favor  of  plaintiff,  to  the  exclusion  and 
destruction  of  respondent's  prior  rights,  grants,  and  privi- 
leges. It  averred  that  it  was  not  true  that  the  land  in 
question  was  valueless,  but,  on  the  contrary,  it  was  a  very 
valuable  property,  raised,  well  filled,  and  graded,  and 
plaintiff  could   not    duplicate   said   roadbed   sought  to    be 
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appropriated  for  less  than  $20,000.  Defendant  prayed  for 
the  rejection  of  plaintiff's  demand.  Upon  the  trial  of  the 
cause  the  jury  returned  a  verdict  for  plaintiff,  and  assessed 
the  value  of  the  property  to  be  expropriated  at  $500.  The 
district  court  thereupon  rendered  judgment  in  favor  of  the 
plaintiff  and  against  the  defendant;  condemning  to  plaintiff, 
upon  payment  by  it  to  the  defendant  of  the  sum  of  $500,  a 
right  of  way  through  the  property  of  the  defendant,  which 
the  judgment  described.  It  decreed  that  the  plaintiff  should 
not  enter  upon  or  take  possession  of  said  land  for  railroad 
purposes  until  it  should  have  paid  the  sum  of  $500,  or,  in 
case  of  appeal  from  the  judgment  by  defendant,  until  it 
should  have  deposited  the  said  sum  in  the  hands  of  the 
sheriff  of  Jefferson  parish,  subject  to  the  order  of  the  defend- 
ant company.     Defendant  appealed. 

Dart  &  Kernan^  for  appellant. 

Carroll  &  Carroll^  Robert  J,  Perkins y  and  Leon  L.  LaJbatt^ 
for  appellee. 

Nichols,  C.J.  (after  stating  the  facts).  Neither  of  the 
parties  to  this  litigation  denies  the  corporate  capacity  of  the 
other.  The  plaintiff  company  organized  on  the  1st  of  June, 
1897,  with  over  six  incorporators,  by  notarial  act,  before 
N.  B.  Trist,  notary  public  for  the  parish  of  Orleans.  The 
incorporators  declared  that  in  so  doing  they  availed  them- 
selves of  the  privileges  of  the  laws  of  Louisiana  relative  to 
the  organization  of  corporations,  and  particularly  of  the  act 
of  the  general  assembly  of  Louisiana  No.  36,  of  the  session 
of  the  year  1888.  The  declared  objects  and  purposes  of  the 
corporation  were  to  lease,  purchase,  construct,  operate,  and 
maintain  street  railroads  in  the  city  of  New  Orleans  and 
parishes  of  Orleans  and  Jefferson  for  the  purposes  of  carrying 
passengers  and  freight  and  furnishing  power  and  light,  when 
necessary.  The  defendant  company  was  chartered  by  the 
general  assembly  of  Louisiana,  by  Act  No.  79  of  1840.  The 
plaintiff  sought  in  this  proceeding  to  obtain  by  expropriation 
a  right  of  way  (fully  described)  over  a  part  of  a  tract  of  land 
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declared  by  it  to  belong  to  the  defendant.  The  defendant 
admits  its  ownership  of  the  property.  Plaintiff,  in  its  peti- 
tion, averred  that  the  police  jury  of  the  parish  of  Jefferson, 
in  which  parish  lies  that  portion  of  defendant's  property  on 
which  the  right  of  way  is  sought  herein,  had  granted  to  it  a 
franchise  to  build  and  operate  a  railroad  over  its  portion  of 
the  desired  route,  .and  had  also,  as  far  as  it  had  the  power, 
as  a  political  corporation,  to  do  so,  granted  it  a  franchise  to 
build  and  operate  a  railroad  over  the  property  which  plaintiff 
was  seeking  to  have  expropriated  from  the  defendant.  This 
allegation  was  made,  we  presume,  in  view  of  the  fact  that 
adjoining  on  its  upper  line  the  property  of  the  defendant,  on 
which  the  right  of  way  was  asked,  was  what  was  understood 
to  be  one  of  the  public  roads  of  the  parish  of  Jefferson,  along 
and  over  a  part  of  which  road  plaintiff,  with  the  consent  of 
the  police  jury,  contemplated  placing  one  of  its  tracks.  The 
defendant  insists  in  this  court  that  plaintiff  had  failed  to  prove 
the  existence  of  this  franchise  from  the  police  jury,  or  to  show 
that  it  had  ever  acquired  a  franchise  which  had  been  granted 
to  any  one  else,  or  a  franchise  assignable  in  character.  We 
do  not  understand  plaintiff's  right  to  expropriate  defendant's 
property  to  rest  upon  any  franchise  granted  to  it  by  the 
authorities  of  the  parish  of  Jefferson,  but  in  right  of  its  being 
a  railroad  corporation  organized  under  the  laws  of  the  state. 
We  do  not  think  it  any  the  less  a  railroad  cor- 
poration because  its  route  leads  partly  through  SSS^o?id«ntity. 
the  city.  It  may  have  purchased  a  street  fran- 
chise from  the  city  authorities.  The  parish  of  Jefferson  has 
nothing  to  do  with  the  expropriation  of  the  property  belonging 
to  the  defendant,  while  the  existence  or  nonexistence  of  a 
franchise  from  the  police  jury  of  the  parish  of  Jefferson  to 
plaintiff  to  build  and  operate  a  railroad  on  one,  or  partly  on 
one,  of  the  public  roads  of  that  parish,  would,  in  our  opinion, 
not  affect  the  situation  at  all,  so  far  as  the  defendant  is 
concerned.  If  the  plaintiff  should  attempt  to  build  its  road 
without  legal  authority,  or  deflect  in  any  way  from  the  route 
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assigned  to  it,  the  police  jury  will,  we  assume,  see  that  it  be 
made  to  keep  within  its  rights. 

Defendant  complains  that  the  plaintiff  company  should 
have  selected  the  particular  route  it  did,  over  its  property. 
It  suggests  that  it  might  have  gone  further  to  the  west,  and 
beyond  the  public  road,  where  the  lands  are  of  little  value, 
swampy,  and  uninhabited,  and  where  no.  one  would  be  spe- 
cially injured  or  inconvenienced,  whereas  the  property  which 
it  proposes  to  take  is  extremely  valuable,  and  precisely  that 
over  which  defendant  itself  would  run  a  roadbed,  should  it 
hereafter  determine  to  operate  a  road  again.  This  courts 
referring,  in  Kansas  City,  S.  &  G.  Ry.  Co.  v,  Vicksburg,  S. 
&  P.  R.  Co.,  49  La.  Ann.  32,  6  Am.  &  Eng.  R.  Cas.,  N.  S., 
212,  21  South.  144,  to  a  similar  claim  set  up  by  the  defendant 
therein,  said:  * 'While  we  have  examined  this  phase  of  the 
controversy,  it  must  seem  difficult  to  maintain,  as  the  test 
of  expropriation,  that  lands  of  others  than  the  proprietor 
should  be  taken.  Expropriation,  in  most  instances,  is 
deemed  a  sacrifice  by  the  proprietor  called  on  to  make  the 
surrender.  If  one  proprietor  could  defeat  the  expropriation 
on  the  ground  that  the  call  should  be  made  on  another,  the 
supposed  compulsion  of  the  law  requiring  private  property 
for  the  public  good  would  be  of  no  efficacy.** 

The  defendant  presses  upon  us  that  it  is  itself  a  public 
corporation, — a  railroad  company, — and  that  its  property 
should  not  be  expropriated  by  another  railroad,  unless  in 
extreme  cases.  If  the  defendant  company  has  any  legal 
existence,  which,  under  the  pleadings,  has  to  be  assumed, 
the  evidence  shows  that  it  has  for  a  great  many  years  past 
ceased  to  exercise  any  of  its  rights  and  powers,  or  to  perform 
any  of  its  duties.  We  find  in  different  places  in  the  record 
statements  of  witnesses  that  it  had  long  since  died,  deeply  in 
debt,  particularly  to  the  CarroUton  Railroad  Company,  and 
that  this  particular  property  in  reality  belonged  to  that  com- 
pany; that  though  it  had  at  one  time  a  roadbed  on  the 
eastern  portion  of  this  property,  and  was  a  fully  equipped 
railroad  company,  the  ties  and  tracks  had  been  taken  up » 
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the  cars  withdrawn,  and  every  semblance  of  an  actually 
living  company  had  disappeared  for  over  20  years.  Not 
only  has  it  held  this  real  estate  all  this  time,  without  its 
being  necessary  for  its  legitimate  business  or  purposes  not  - 
withstanding  the  provisions  of  article  237  of  the  constitution 
of  1879  and  article  265  of  1898,  but  we  have  no  evidence 
before  us  that  it  has,  or  will  ever  have,  either  the  desire  or 
the  ability  to  resume  operations.  The  portion  of  defendant's 
property  over  which  plaintiff  seeks  to  obtain  a  right  of  way 
was  never  occupied  by  it  as  a  roadbed.  Its  roadbed  was 
considerably  to  the  east  of  where  plaintiff  desires  to  locate  its 
tracks,  and  there  is  now  intervening  a  wide  canal,  separat- 
ing the  two  portions  of  the  land.  We  understand  the  whole 
of  the  property  to  have  been  acquired  by  the  defendant  by 
purchase,  and  not  by  expropriation. 

Counsel  of  defendant,  in  their  brief,  thus  refer  to  the  prop- 
erty :  *'It  was  originally  182  feet  wide  by  3;^  miles  long. 
Up  to  1864  it  was  actually  used  by  defendant,  which  operated 
a  steam  railroad  thereon,  chiefly  built  on  trestles.  About 
the  year  named  the  rails  where  taken  up.  In  the  year  1871 
the  city  of  New  Orleans  dug  a  canal  through  the  strip, 
and  the  defendant  sued  out  an  injunction,  but  was  defeated, 
and  the  action  for  the  damages  was  held  to  be  prescribed. 
See  Jefferson  &  L.  P.  Ry.  Co.  v.  City  of  New  Orleans,  31  La. 
Ann.  478.  In  digging  the  canal,  which  is  50  feet  wide,  the 
excavated  earth  was  thrown  on  the  side  now  in  controversy 
(the  west  side) ,  forming  thereby  a  sound  and  now  well-settled 
roadbed,  from  5  to  7  feet  higher  than  the  surrounding  coun- 
try, and  the  latter  is  low  and  swampy.  It  is  in  every  respect 
an  ideal  roadbed,  and  could  not  be  duplicated  for  $20,000. 
If  the  defendant  resumes  operations,  it  is  evidently  the  only 
spot  it  would  occupy,  as  the  remainder  of  its  property  on  the 
New  Orleans  side  of  the  canal  is  marshy,  and  it  could  not  be 
used  without  a  roadbed  or  trestlework,  and  it  would  cost 
at  least  the  sum  named  to  put  it  in  condition."  They 
further  say  :     **The  proof  in  this  case  is  that  the  roadbed  in 

16  (N  S)  A  &  E  R  Cas— 45 
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question  (the  new  one)  could  not  be  duplicated  for  less  than 
twenty  thousand  dollars.  The  plaintiff  did  not  attempt  to 
disprove  that  this  was  not  so,  but  confined  itself  to  the  com- 
munistic argument  that  the  roadbed  was  placed  there  by  the 
city  of  New  Orleans,  and,  as  the  defendant  paid  nothing  for 
it,  it  was  worth  nothing,  and  defendant  could  recover 
nothing,  and  the  jury  evidently  took  this  view  of  the  matter. 
Now,  we  submit  that  this  was  not  the  proper  way  of  approach- 
ing the  question  of  value.  It  is  established  that  if  this  strip  is 
taken  from  the  defendant,  and  it  ever  afterwards  resumes 
operations,  it  will  have  to  come  to  some  agreement  with  the 
plaintiff  for  joint  use  of  its  track,  or  it  (the  defendant)  will 
have  to  create  a  roadbed  in  the  low,  marshy  ground  owned 
by  it  on  the  city  side  of  the  canal;  and  Maj.  Harrod  says  it 
would  cost  the  defendant  at  least  $20,000  to  put  in  a  modem 
railroad  for  the  use  of  modern  cars.  Therefore  it  is  clear,  aside 
Irom  the  value  per  running  foot,  that  the  taking  of  this  strip 
will  damage  the  defendant  in  the  exact  sum  which  it  will 
cost  it  to  replace  upon  the  other  side  of  the  canal  a  similar 
railroad.  The  witnesses  examined  for  the  plaintiff  all  say 
that  they  estimated  the  property  purely  as  country  property, 
and  because  their  own  neighboring  lands  are  assessed  at  so 
much  an  acre.  We  submit  that  this  is  not  the  true  criterion; 
that  the  question  is,  what  does  the  property  actually  repre- 
sent in  value  to  a  railroad  corporation  seeking  to  utilize  it? 
And  we  are  not  able  to  comprehend  how  any  man  can  go 
astray  on  such  a  question.  The  taking  of  this  strip  of  land 
by  the  plaintiff  company  for  the  insignificant  sum  of  $500 
would  be  simply  transferring  out  of  the  defendant's  pocket 
into  plaintiff's  pocket  the  difference  between  that  sum  and 
what  it  would  cost  to  lay  down  a  similar  roadbed  on 
Orleans  street,  or  any  vacant  property  in  the  neighborhood. 
Postal  Cable  Tel.  Co.  v.  I^ouisiana  Western  R.  Co.,  49  La. 
Ann.  1278,  22  South.  219.  We  think  the  defendant  is  justified 
by  the  evidence  in  saying  that,  if  the  judgment  of  the  district 
court  be  affirmed,  plaintiff  will  have  acquired  for  $500  a  road- 
bed such  as  it  would  probably  cost  it  $15,000  or  $20,000  to 
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duplicate  by  one  to  be  newly  constructed  on  the  soil  adja- 
cent to  defendant's  property  and  Orleans  street.  If  the  cost 
of  such  a  new  roadbed  to  the  plaintiff  were  to  be  taken  as 
the  test  of  the  amount  of  his  liability  to  the  defendant  for  the 
privileges  of  the  right  of  way,  there  is  no  doubt  that  the 
judgment  rendered  would  fall  far  short  of  what  defendant 
would  be  entitled  to." 

Defendant  presents  the  question  of  its  rights  before  us  not 
simply  from  this  standpoint,  and  that  of  the  value  of  the  land, 
but  from  that  of  the  possible  contingent  damage  to  itself 
should  it  at  any  time  hereafter  elect  or  be  able  to  resume  busi- 
ness. This  last  view  of  the  situation  would  carry  with  it 
considerable  force,  if  there  had  been  shown  to  us  any  likeli- 
hood of  such  a  contingency  happening,  but,  as  we  have  said, 
we  have  no  reason  to  suppose  that  it  will  ever  arise.  As 
matters  stand,  we  have  before  us  a  plaintiff  very  desirous  of 
getting  hold  of  what  to  it  would  be  unquestionably  an  ex- 
tremely valuable  piece  of  property,  at  a  very  small  price  (the 
property  to  be  applied,  however,  to  a  i^uast  public  use,  and 
for  presumptive  public  as  well  as  private  benefit),  and  a 
defendant,  a  substantially  nonexistent  corporation,  holding 
this  same  property  with  no  probability  of  ever  using  it  itself 
for  the  purpose  for  which  it  was  purchased,  and  for  which 
that  company  was  organized.  It  is  our  duty  to  make  law 
and  justice  and  right  meet,  as  far  as  it  is  within  our  power 
to  do  so.  We  are  forced  to  concede  the  right  of 
the  plaintiff  to  have  this  property  expropriated.  ~^^Si^^ 
The  case  falls  directly  under  the  principles  gSgJSSL 
announced  by  us  in  the  case  of  Kansas  City,  S. 
&  G.  Ry.  Co.  V.  Vicksburg,S.  &  P.  R.  Co.,  49  La.  Ann.  29, 
6  Am.  &  Eng.  R.  Cas.,  N.  S.,  212,  21  South.  144.  There, 
as  here,  the  property  sought  to  be  expropriated  by  the  plain- 
tiff had  been  purchased  by  the  defendant  company,  and  not 
acquired  by  it  under  expropriation  proceedings.  There,  as 
here,  the  defendant  company  had  not  used,  was  not  using, 
and  would  not  probably  use  the  property  sought  to  be  appro- 
priated  for  railroad  purposes, — certainly   not  in  the   near 
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future.  Referring  to  this  condition  of  things,  we  said :  **The 
question,  then,  is  whether  the  land,  the  subject  of  this  con- 
troversy, is  in  public  use.  If  not,  it  is  subject  to  be  taken  as 
that  of  any  individual.  If  a  corporation  acquires  more  land 
than  it  requires  for  its  uses,  the  land  not  needed  is  impressed 
with  no  immunity  from  the  exercise  of  that  power  to  which 
it  must  submit.  The  land  involved  in  this  case  (part,  and  a 
small  part  only,  of  a  larger  space)  was  acquired  by  purchase 
in  1858.  In  all  that  long  period  the  defendant  has  had  but 
one  single  track.  It  added  another  when  the  plaintiff  mani- 
fested its  intention  to  lay  its  tracks  alongside  of  defendant's. 
With  neither  track  of  defendant  does  this  expropriation  pro- 
pose the  least  interference.  The  land  proposed  to  be  taken 
is  further  east,  and  devoted  to  no  use  whatever  by  defend- 
ant, nor  has  it  ever  been,  in  the  half  century  of  defendant's 
ownership.  We  appreciate  that,  in  estimating  the  land  of 
defendant  liable  to  expropriation,  that  in  actual  use  should 
not  be  the  rigid  limit,  but  there  should  be  a  reasonable 
regard  for  probable  increased  wants  of  the  owner.  But  in 
this  case  we  are  confronted  with  the  fact  that  one  track  has 
amply  served  defendant  for  years;  that  it  has  laid  another, 
and  has  space  left  reasonably  suflBcient,  if  there  is  any  force 
in  testimony,  for  additional  tracks  or  other  purposes. 
There  is  here  no  use,  nor  any  reasonable  probability  of 
future  use,  if  testimony  is  to  guide  us,  or  if  possi- 
ble uses  can  be  invoked  at  all.  ''  If  one  road,  by 
a  judicious  purchase,  beyond  its  present  or  probable 
necessities  of  property  favorably  situated  for  railroad  rights 
of  way,  could  successfully  prevent  the  whole  of  the  same 
from  coming  under  the  operation  of  the  expropriation  laws, 
it  would  be  enabled,  more  or  less,  to  shut  out  future  compe- 
tition with  itself,  and  bar  legitimate  progress.  The  fact  that 
a  railroad  company  should  have  selected  a  particular  piece 
of  property  for  its    purposes,   by  reason  of  its  being  able, 

from  its  peculiar  condition,  to  be  made  use  of 
^DamJSS?"'^     for  that  purpose   at  small  expense,  while  the 

selection  of  other  properties  would  have  carried 
with  it  large  outlays,  is  one  which  we  ought  to  consider,  in 
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estimating  how  much  the  company  should  pay  for  the  prop- 
erty ;  but  we  should  not  permit  the  owners  of  such  desirable 
properties  to  carry  their  pretensions,  by  reason  of  such  fact, 
too  far.  If  they  do  not  need  the  property  themselves,  and  it 
is  needed  for  public  use,  they  should  not  be  allowed  to  force 
the  company  requiring  such  property  to  a  useless  expendi  - 
ture  of  money,  by  driving  it  to  the  expropriation  of  unsuita- 
ble property,  or  exacting  from  it  an  amount  exactly 
equivalent  to  what  would  have  been  such  outlay  on  its  part. 
They  should  be  made  to  surrender  the  property  for  public  use 
for  a  fair  and  reasonable  compensation.  On  the  other  hand, 
we  should  not  ignore  in  this  matter,  as  a  factor,  the  element 
of  private  advantage,  which,  after  all,  underlies  the  creation 
of  these  railroad  corporations.  Their  purpose  is  not  so 
exclusively  public  (article  428,  Rev.  Civ.  Code)  as  to  justify 
their  obtaining  this  gain  without  taking  into  consideration, 
to  some  extent,  the  corresponding  right  of  other  parties  to 
advance  their  own  interests.  In  Postal  Tel.  Cable  Co.  v,  Mor- 
gan's Louisiana  &  T.  R.  R.  &  S.  S.  Co.,  49  La.  Ann.  60,  21 
South.  183,  and  Same  v,  Louisiana  Western  R.  Co.,  49  La. 
Ann.  1279,  22  South.  219,  we  had  occasion  to  examine  this 
matter.  In  the  former  case  we  said  :  **The  lands  along 
defendant's  right  of  way  may  be  of  peculiar  or  particular 
value  for  specific  purposes,  but  we  do  not  understand  that 
they  are  now  devoted  to  those  uses.  The  plaintiff  must,  how- 
ever, make  compensation  proportionately  for  the  cost  and 
expense  of  defendant  putting  in  condition  the  right  of  way. 
It  cannot  avail  itself  of  improved  conditions,  without  com- 
pensation." And  in  the  latter,  citing  the  opinion  just 
referred  to,  and  quoting  from  Griswold  v.  Railway  Co.,  8 
Mo.  App.  582,  to  the  effect  that  when  the  use  made  of  the 
land  is  simply  temporary  the  measure  value  is,  not  the  full 
value  of  the  land,  but  only  a  fair  recompense  to  the  owner 
for  the  use  made  of  it  and  for  any  injury  done  to  it,  we  said : 
**We  think  the  standard  there  adopted  a  just  one  which  can 
well  be  taken  for  cases  like  the  present.  In  determining 
what  a  fair  ccmpensation  should  be,  the  improved  condition 
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of  the  land  sought  to  be  used  is  a  proper  element  in  reaching 
conclusions.  *  *  *  The  defendants  are  not  entitled  to 
recover  the  original  costs  of  improvements,  but  are  entitled 
to  reasonable  remuneration,  in  view  of  the  same.  6  Am.  & 
Eng.  Enc.  Law,  p.  558.*'  We  also  said  that  it  would  be 
difficult  to  ascertain  the  market  value  of  the  land  taken  for 
the  erection  of  a  telephone  line  over  a  railroad's  right  of  way, 
even  if  the  railroad  company  held  the  fee ;  that,  when  once 
the  land  which  is  included  in  such  a  right  of  way  has  become 
separated  from  the  different  tracts  of  which  it  originally 
formed  a  part,  it  has  practically  become  hors  de  commerce  as 
land.  The  value  of  the  lands  from  which  they  have  become 
detached,  and  which  are  outside  the  right  of  way,  furnishes 
a  poor  basis  for  determining  that  within  the  right  of  way,  as 
the  latter  has  ceased  to  be  available  for  general  purposes. 
It  appears  from  the  testimony  in  this  case  that  the  land 
sought  to  be  appropriated  by  the  plaintiff  would  be  to-day, 
had  it  been  left  in  its  original  condition,  of  no  great  value 
for  farming  or  other  general  purposes,  and  that  for  such  pur- 
poses it  has  not  been  at  all  improved  by  having  been  raised 
for  several  feet  by  the  earth  thrown  from  the  excavation  of 
the  canal,  but  to  the  contrary.  Simply  as  land  it  must  have 
obviously  lost  in  value,  as  it  can  no  longer  be  reached  for 
cultivation,  and  can  only  be  utilized  longitudinally.  While 
it  had,  in  its  existing  condition,  a  latent  or  dormant  value 
for  particular  purposes,  it  required  some  particular  occasion 
or  call  to  bring  this  out;  but,  when  such  occasion  did  arise, 
then  the  very  fact  which  had  lessened  its  immediate  availabil- 
ity for  other  purposes,  and  relatively  to  other  portions  of  the 
same  property,  caused  it  to  exhibit  an  intrinsic  value  so  far 
in  excess  of  those  lands  as  to  make  them  cease  to  serve  as 
any  proper  basis  of  comparison.  It  is  no  unusual  circum- 
stance for  owners  of  lands  deemed  almost  valueless  to  become 
men  of  immense  fortunes  by  reason  of  advancing  civilization 
and  modern  wants  carrying  with  them  industries  for  which 
they  are  specially  appropriate  and  adapted;  and  not  only 
this,  but  it  is  frequently  due  to  the  situation  of  some  particu- 
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lar  spot  upon  those  places  through  which  has  been  developed 
the  fact  of  this  intrinsic  value.  Section  1482  of  the  Revised 
Statutes  declares  that  **in  estimating  the  value  of  the  prop- 
erty to  be  expropriated  the  basis  of  assessment  shall  be  the 
true  value  of  the  land  before  the  contemplated  improvement 
was  proposed  and  without  deducting  therefrom  any  amount 
for  the  contemplated  improvement.**  Lewis,  Em.  Dom.  § 
478,  referring  to  the  general  principles  bearing  upon  the  sub- 
ject of  estimating  values,  says:  ''In  estimating  the  value  of 
property  taken  for  public  use,  it  is  the  market  value  of  the  prop- 
erty which  is  to  be  considered.  The  market  value  of 
property  is  the  price  which  it  will  bring  when  it  is  offered  for 
sale  by  one  who  desires,  but  is  not  obliged,  to  sell  it,  and  is 
bought  by  one  who  is  under  no  necessity  of  having  it.  In 
estimating  its  value,  all  the  capabilities  of  the  property,  and 
all  the  uses  to  which  it  may  be  applied  or  for  which  it  is 
adapted,  are  to  be  considered,  and  not  merely  the  condition 
it  is  in  at  the  time,  and  the  use  to  which  it  is  then  applied 
by  the  owner.**  Also  (section  479) :  **The  market  value  of 
property  includes  its  value  for  any  use  to  which  it  may  be 
put.  If,  by  reason  of  its  surroundings,  or  its  natural  advan- 
tages, or  its  artificial  improvements,  or  its  intrinsic  char- 
acter, it  is  peculiarly  adapted  to  some  particular  use,  all  the 
circumstances  which  make  up  this  adaptability  may  be 
shown,  and  the  fact  of  such  adaption  may  be  taken 
into  account,  in  estimating  the  compensation.  Some  of 
the  authorities  hold  that  its  value  for  a  particular  use 
may  be  proved,  but  the  proper  inquiry  is,  what  is  its  market 
value,  in  view  of  any  use  to  which  it  may  be  applied,  and  of 
all  the  uses  to  which  it  is  adapted  ?  In  Boom  Co.  v,  Patter- 
son, 98  U.  S.  403,  the  defendant  owned  the  greater  part  of 
three  islands  in  the  Mississippi  river  above  the  falls  of  St. 
Anthony,  which  were  so  situated  with  reference  to  the  west 
shore  of  the  river  as  to  be  admirably  adapted  for  boom  pur- 
poses. In  a  proceeding  to  condemn  those  islands  by  a  boom 
company,  the  jury  found  a  general  verdict  for  $9,358,  and 
also  found  specially  that  the  value  of  the  land  taken,  aside 
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from  any  consideration  of  its  value  for  boom  purposes,  was 
$300,  and,  in  view  of  its  adaptability  for  those  purposes, 
was  worth  the  further  sum  of  $9,058.  The  supreme  court  of 
the  United  States  sustained  the  general  verdict,  and,  in 
giving  their  decision,  say  :  *In  determining  the  value  of 
land  appropriated  for  public  use  the  same  considerations  are 
to  be  regarded  as  in  a  sale  of  property  between  private  par- 
ties. The  inquiry  in  such  cases  must  be,  what  is  the  prop- 
erty worth  in  the  market,  viewed  not  merely  with  reference 
to  the  uses  to  which  it  is  at  the  time  applied,  but  with 
reference  to  the  uses  to  which  it  is  plainly  adapted ;  that  is 
to  say,  what  is  it  worth  from  its  availability  for  valuable 
uses  ?  Property  is  not  to  be  deemed  worthless  because  the 
owner  allows  it  to  go  to  waste,  or  to  be  regarded  as  valueless 
because  he  is  unable  to  put  it  to  any  use.  Others  may  be 
able  to  use  it  and  make  it  subserve  the  necessities  or  con- 
veniences of  life.  Its  capability  of  being  thus  available 
gives  it  a  market  value,  which  can  be  readily  estimated. 
So  many  and  varied  are  the  circumstances  to  be  considered 
in  determining  the  value  of  property  condemned  for  public 
purposes,  that  it  is  perhaps  impossible  to  formulate  a  rule 
to  govern  its  appraisement  in  all  cases.  Exceptional  cir- 
cumstances will  modify  the  most  carefully  guarded  rule; 
but,  as  a  general  thing,  we  should  say  that  the  compensation 
to  the  owner  is  to  be  estimated  by  reference  to  the  uses  for 
which  the  property  is  suitable,  having  regard  to  the  existing 
business  or  wants  of  the  community,  or  such  as  may  be 
reasonably  expected  in  the  immediate  future.  The  position 
of  the  three  islands  in  the  Mississippi,  fitting  them  to  form, 
in  connection  with  the  west  bank  of  the  river,  a  boom  of 
immense  dimensions,  capable  of  holding  in  safety  over 
twenty  millions  of  logs,  added  largely  to  the  value  of  those 
lands.  The  boom  company  would  greatly  prefer  them  to 
more  valuable  agricultural  lands,  or  to  land  situated  elsewhere 
on  the  river,  as  by  utilizing  them  in  the  manner  proposed 
they  would  save  heavy  expenditures  ot  money  in  construct- 
ing a  boom  of  equal  capacity.     Their  adaptability  for  boom 
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purposes  was  a  circumstance,  therefore,  which  the  owner 
had  a  right  to  insist  upon  as  an  element  in  estimating  the 
value  of  his  land.'  So  it  is  proper  to  show  that  property 
possesses  a  peculiar  value  for  railroad  purposes,  for  market 
gardening,  for  raising  cranberries,  for  warehouse  purposes, 
or  for  a  bridge  site.  It  is  proper  to  show  that  the  property 
is  suitable  for  division  into  city  lots,  and  that  it  is  valuable 
for  that  purpose.*'  The  author,  citing  the  case  of  In  re  New 
York,  I^.  &  W.  Ry.  Co.,  27  Hun,  116.  says:  '*The  latter 
case  was  a  proceeding  to  condemn  a  strip  of  land,  about  thirty 
miles  long,  belonging  to  the  Junction  Canal  &  Railroad 
Company,  which  had  formerly  been  used  for  a  canal.  It 
was  especially  valuable  for  railroad  purposes,  and  was  held 
by  the  company  with  a  view  to  its  use  for  that  purpose  at 
some  time.  It  was  of  little  value  for  any  use  except  a  rail- 
road. It  was  held  proper  to  show  its  value  for  railroad  pur- 
poses, and  an  award  of  about  $60,000  was  sustained." 
Lewis  (section  501),  referring  to  the  enhancement  in  value 
caused  by  the  work  or  improvement,  says  :  **  Whatever  the 
time  fixed  upon  with  reference  to  which  the  compensation 
shall  be  estimated*  the  owner  is  entitled  to  the  actual  value 
of  the  land  at  that  time,  even  though  it  may  have  been 
enhanced  by  reason  of  the  projected  improvement  for  which 
it  may  be  taken.  This  is  not  really  making  the  condemn- 
ing party  pay  for  an  enhancement  caused  by  its  own  work. 
Such  enhancement  does  not  come  from  the  mere  projection 
of  the  work»  but  from  the  existence  of  circumstances  which 
create  a  demand  for  the  work,  and  render  it  probable  that 
such  a  work  will  sooner  or  later  be  built.  It  is  not  proper, 
however,  to  consider  what  the  property  would  have  been 
worth  if  it  could  have  had  the  benefit  of  the  proposed  improve- 
ment without  being  taken." 

The  argument  has  not  been  pressed  upon  us,  but  it  lies 
directly  in  the  path  of  our  decision,  and  we  feel  called  on  to 
refer  to  it,  that,  should  we  attach  to  this  defendant's  land, 
or  that  particular  portion  of  it  which  plaintiffs  seeks  to 
expropriate,  a  greater  value  than  that  of  the  adjacent  lands, 
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or  the  balance  of  this  particular  tract,  we  will  do  so  in  spite 
of  the  rule  laid  down  by  the  lawmakers  in  section  1482  of 
the  Revised  Statutes,  that  ** in  estimating  the  value  of  the 
property  to  be  expropriated  the  basis  of  assessment  shall  be 
the  true  value  which  the  land  possessed  before  the  contem- 
plated improvement  was  proposed*';  that  inasmuch  as  the 
defendant  had  no  call  for  this  land,  prior  to  the  con- 
templated building  of  this  road,  at  a  rate  higher  than  that  of 
the  surrounding  properties,  it  would  necessarily  follow  that 
any  increase  of  price  above  this  would  be  entirely  due  to  the 
building  of  the  road.  The  argument  gave  us  at  first  some 
trouble,  by  reason  of  the  peculiar  phraseology  of  our  statute, 
but  a  little  consideration  satisfied  us  that  it  was  more 
specious  than  real.  If  actual  call  or  demand  for  purchase 
for  a  particular  piece  of  property  should  be  taken  as  the  test 
of  its  true  value,  the  doctrine,  when  followed  up  to  its  logical 
conclusion,  would,  we  think,  result  in  this  case  in  plaintiff's 
obtaining  this  land  for  nothing;  for  we  question  very  much 
whether,  during  the  long  ownership  of  it  by  the  defendant, 
it  has  received  a  single  bid  for  it,  or  whether  it  will  have 
anotlier  one,  unless  in  the  far  future.  We  are  not  called  on 
to  attempt  any  definition  of  the  word  'Value,'*  or  to  say  of 
what  elements  it  is  composed;  but  we  think  that  while 
present,  active  demand  affects  value,  it  is  not  of  its  essence, 
and  that  there  is  such  a  thing  as  an  absolute,  intrinsic  value 
to  property,  independent  of  offers  to  purchase,  and  that  value 
includes  in  it  at  all  times  the  possibilities  of  the  future.  We 
think  that  the  purpose  of  the  lawmakers  in  enacting  section 
1482  of  the  Revised  Statutes  was  to  prevent  the  owners  of 
property  on  which  a  contemplated  public  improvement  was 
about  to  be  made  from  availing  themselves  of  the  increased 
value  which  would  be  given  to  that  property  by  the  making 
of  the  improvement, — in  other  words,  that  a  railroad  com- 
pany (if  the  contemplated  improvement  was  to  be  a  railroad) 
** should  not  [in  the  language  of  the  last  section  quoted  from 
Lewis]  be  made  to  pay  for  its  own  work,** — and  not  that  the 
owners  of  skid  property  should   be  deprived  of  the  right  to 
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avail  themselves  of  the  special  adaptability  of  their  land  for 
railroad  purposes.  It  will  not  do  in  this  case  to  say  that  any 
increase  of  value  assigned  to  this  strip  of  land  by  our  decree, 
over  and  above  the  value  of  the  surrounding  and  adjacent 
lands,  would  be  due  to  the  building  of  this  road.  So  far 
from  the  building  of  the  road  giving  value  to  the  land,  it  is 
the  special  condition,  situation,  and  value  of  the  strip  which 
is  the  real  raison  iVetre  of  the  building  of  the  road.  There  is 
great  reason  for  doubt  whether  the  road  would  be  built  at  all, 
but  for  the  existence  of  this  strip,  ready  prepared,  as  it  were, 
for  a  roadbed.  Whether  the  plaintiff  company,  when  organ- 
ized and  operated,  will  prove  a  paying  investment  or  not, 
remains  to  be  seen ;  but  certajnly,  in  looking  to  the  profits  of 
a  future  road,  to  the  promoters  of  this  company  the  small 
amount  required  for  its  construction,  arising  from  the  very 
fact  of  the  existence  of  this  roadbed,  entered,  unquestionably, 
as  an  all-important  factor  in  reaching  a  conclusion  as  to 
whether  the  road  would  be  an  assured  success.  Non  constat 
that  this  road  would  have  been  bqilt  at  all,  had  the  company 
been  compelled  to  construct  its  road  to  the  west  of  Orleans 
street,  along  those  lands,  in  their  natural  condition.  It 
could  have  done  this,  had  it  desired.  The  running  of  the 
road  along  this  particular  strip  was  a  matter  of  selection,  not 
absolute  necessity,  and  the  same  reasons  which  impelled  it 
to  make  the  selection  should  throw  upon  it  the  duty 
of  making  due  compensation  for  the  selection  to  the 
owners  of  the  property.  The  plaintiff  does  not  seek,  nor 
should  it  be  granted,  more  than  a  right  of  way  over  this 
land,  but  for  this  use  and  occupation  it  should  pay  a 
fair  and  reasonable  price.  It  is  difficult  to  deal  with 
this  matter  of  value  by  exact  testimony,  which  of  itself, 
when  brought  to  its  last  analysis,  is,  after  all,  very 
much  a  matter  of  simple  opinion.  In  considering  the 
subject,  courts  and  juries  are  forced,  as  was  said  in  Rogan 
V,  Railway  Co.  (Mont.)  52  Pac.  207,  208,  to  exercise 
and  rest  upon  **good  sense   and   sound    discretion."      We 
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think  the  jury  in  this  case  was  influenced  throu£:h,  and 
felt  bound  by,  testimony  which  really  furnished  no  proper 
basis  for  them  to  act  upon.  We  do  not  think  defendant  was 
accorded  the  renumeration  or  compensation  it  is  justly 
entitled  to.     We  think  it  should  be  larger. 

For  the  reasons  assigned,  it  is  hereby  ordered,  adjudged, 
and  decreed  that  the  judgment  appealed  from  be  amended  so 
as  to  read  :  **It  is  ordered,  adjudged,  and  decreed  that  there 
be  judgment  in  favor  of  the  plaintiff,  the  Orleans  &  Jefferson 
Railway  Company,  Limited,  condemning  to  said  plaintiff, 
upon  payment  by  said  plaintiff  to  the  defendant,  the  Jeffer- 
son &  Lake  Pontchartrain  Railway  Company,  of  the  sum  of 
$2,500,  a  right  of  way  through  the  property  of  said  defendant 
in  the  parish  of  Jefferson,  said  property  being  a  certain  tract 
of  land  situated  on  the  Metairie  road,  in  the  parish  of  Jeffer- 
son, in  this  state,  adjoining  the  parish  of  Orleans,  and  meas- 
uring about  1  arpent  front  on  each  side  of  the  said  Metairie 
road,  by  a  depth  extending  to  Lake  Pontchartrain  on  the 
northern  side,  and  to  North  Line  street  on  the  lands  formerly 
belonging  to  Macarty  and  Lacusse,  on  the  southern  side, 
as  is  more  fully  described  in  an  act  of  sale  of  Griffon  to 
Beaulieu,  before  Peter  Pedesclaux,  late  notary  public,  on 
July  15,  1814;  the  said  right  of  way  to  be  on,  over,  and 
through  a  portion  of  the  land  described  above,  comprising 
about  7  acres,  and  described  as  follows  :  Starting  at  a  point 
marked  *A*  on  the  plan  hereinafter  referred  to,  at  the  river 
side  of  Geranium  street,  in  Metairieville,  opposite  the  north- 
east corner  of  square  No.  7,  and  at  a  distance  of  25  feet  there- 
from ;  thence  (A)  along  the  east  side  of  Orleans  street  towards 
Lake  Pontchartrain,  to  a  point  25  feet  east  of  the  northeast 
corner  of  square  129,  about  15,  750  feet  (Metairieville) ;  (B) 
thence  easterly,  and  at  right  angles  to  Orleans  street,  25 
feet,  to  a  point  on  the  bank  of  the  Upper  Line  Canal;  (C) 
thence  in  a  southerly  direction,  parallel  to  Orleans  street, 
319  feet,  to  a  point  on  the  bank  of  said  canal;  (D)  thence 
easterly,  along  the  continuation  of  the  north  side  of  Plane 
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Street,  to  the  dividing  line  between  the  parishes  of  Orleans 
and  Jefferson;  (E)  thence,  along  the  said  parish  line,  50 
feet,  to  the  prolongation  of  the  south  side  of  Plane  street ; 
(F)  thence  westerly  along  said  prolongation  to  a  point  on 
the  bank  of  the  canal,  25  feet  from  Orleans  street ;  (G)  thence 
along  the  bank  of  the  Upper  Line  Canal  to  a  point  on  said  bank 
east  of  the  point  of  departure,  A;  (H)  thence  westerly  to 
said  point  of  departure,  A, — alias  will  more  fully  appear 
from  a  plan  of  said  lands,  marked  'Exhibit  A,'  and  annexed 
to  arid  made  part  of  the  petition  herein  filed/'  The  judg- 
ment appealed  from,  as  so  amended,  is  affirmed.  Costs  of 
both  courts  to  be  paid  by  the  plaintiff. 


NOTE. 

Eminent  Domain — Damages— Special  Adaptability  of  Land. — The 
special  adaptability  of  land  by  reason  of  improvements  may  be  con- 
sidered in  assessing  its  valuation.  Price  v,  Milwaukee, etc.,  R.  Co., 
27  Wis.  98;  King  v.  Minneapolis  Union  R.  Co.,  32  Minn.  224,  17  Am. 
&  Eng.  R.  Cas.  93;  Chicago,  etc.,  R.  Co.  v.  Jacobs,  110  111.  414.  22 
Am.  &  i&ng.  R.  Cas.  97 ;  Michigan  Air  Line  R.  Co.  v,  Barnes,  44 
Mich.  222  ;  Robb  v,  Maysville,  etc..  Turnpike  R.  Co.,  3  Mete.  (Ky.) 
117;  Chicago,  etc.,  R.  Co.  v,  Greiney,  137  111.  628. 

So  its  especial  suitability  for  railroad  purposes  may  be  shown. 
Johnson  v,  Freeport,  etc.,  R.  Co.,  Ill  111.  413,  25  Am.  &  Eng.  R.  Cas. 
192;  Lrake  Shore,  etc.,  R.  Co.  v,  Chicago,  etc.,  R.  Co.,  100  111.  21  ; 
West  Virginia,  etc.,  R.  Co.  z/.  Gibson,  94  Ky.  934. 
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Williams  Val.  R.  Co. 

V. 

lyYKENS  &  W.  Val.  St.  Ry.  Co. 

{Supreme  Court  of  Pennsylvania,  July  /p,  iS^g,) 

Eminent  Domain— Right  of  Street  Railway  to  Cross  Railroad.— 
Ownership  in  fee  of  its  roadbed  gfives  a  steam  railroad  company  no 
right  to  exclude  a  subsequent  grantee  of  the  commonwealth,  such  as 
a  street  railway,  from  the  use  of  a  highway  crossing  such   roadbed. 

Grade  Crossings.* — Under  the  laws,  of  Pennsylvania,  a  street 
railway  is  absolutely  prohibited  from  crossing  a  steam  railroad  at 
^^rade,  if  any  other  method  of  crossing  is  reasonably  practicable ; 
and  the  cost  of  avoiding  a  grade  crossing  is  immaterial  in  this  con- 
nection. 

Same — Whether  Avoidable — Province  of  Court.— Where  one  rail- 
road seeks  to  cross  the  tracks  of  another  where  they  intersect  a  public 
highway,  it  is  the  duty  of  the  court,  if  necessary,  to  inquire,  in  the 
interest  of  the  public,  whether  it  is  reasonably  practicable  to  avoid 
a  grade  crossing. 

Case  at  Bar. — It  appeared  from  the  evidence  that  it  was  reason- 
ably practicable  to  avoid  a  grade  crossing. 

Appeal  by  complainant  from  Dauphin  county  court  of 
common  pleas.     Reversed, 

H,  E,  Buffingion  and  Robert  Snodgrass^  for  appellant, 
y.  C  Durhin  and  5".  J.  M.  McCarrell,  for  appellee. 

Dean,  J.  In  this  case  a  trolley  road  sought  to  cross  at 
grade  a  steam  railroad  in  Dauphin  county.  The  steam  rail- 
road filed  this  bill  for  an  injunction  to  restrain  such  crossing. 
^     „,  ^  ^  The  learned  judge   of  the  court   below,  under 

Oase  stated.  -*       '^  ' 

carefully   defined  conditions,    by  final   decree 
permitted  the  grade  crossing,  and  we  have  this  appeal  from 

♦See  Delaware  &  H.  Canal  Co.   v,  Scranton   A  P.  Traction  Co. 
(Pa.),   7  Am.  &  Eng.    R.  Cas.,  N.  S.,  537  ^uA  foot-note  \  Chester 
Traction  Co.  et  al.  v.  Philadelphia,  W.  &  B.  R.  Co.  (Pa.),  12  Am. 
A  Eng.  R.  Cas.,  N.  S.,  428,  and  extensive  note,  p.  435  et  seq. 
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that  decree.  While  there  are  six  assignments  of  error,  the 
merits  of  the  appeal  involve  but  two  inquiries  :  (l)  Has 
the  appellee  the  right  to  cross  the  appellant's  road  by  any 
method  at  the  point  of  crossing?  (2)  If  it  have  such  right, 
then,  under  the  facts  and  the  law,  is  it  * 'reasonably  practi- 
cable*' to  avoid  a  grade  crossing? 

As  to  the  first  question,  the  court  below  was  clearly  right 
in  holding  that  the  ownership  of  the  land  in  fee 
by  appellant,  whereon  rested  its  superstructure,  ^m^XrSSS^ 

R&iliMriiy  to  Olross 

gave  It  no  right  to  exclude  subsequent  grantees  Baiiroad. 
of  the  commonwealth  from  the  use  of  the  high- 
way or  public  road  which  crossed  it.     But,  as  to  the  second 
question,  appellant  manifestly  was  entitled  to  an  answer  in 
its  favor.     Our  utterances  on  the  question  of  grade  crossings 
have  been  so  frequent  and  emphatic  that  it  ought  not  to  be 

necessary  to  repeat  them.     In  Perrv  Co.  Rail-  „^^  ^ , 

road  Extension  Co.  z/.  Newport  &  S.  V.  R.  Co., 
150  Pa.  St.  193,  24  Atl.  709,  Pennsylvania  R.  Co.  v.  Braddock 
Electric  Ry.  Co.,  152  Pa.  St.  116,  25  Atl.  780,  and  quite  a 
number  of  cases  following  these,  we  have  held,  in  substance, 
that  the  manifest  purpose  of  the  act  of  1871  was  to  discourage 
grade  crossings,  and  to  absolutely  prohibit  them  where  it 
was  reasonably  practicable  to  avoid  them ;  that  what  is  rea  - 
sonably  practicable,  under  such  circumstances,  is  determined 
largely  by  what  is  physically  practicable,  and  not  by  what  is 
practicable  to  the  treasury  of  the  road  seeking  to  cross ;  that 
the  cost  of  avoiding  a  grade  crossing  is  a  matter  to  be  con- 
sidered in  projecting  the  new  road,  and  that  then  sufficient 
capital  should  be  provided  to  avoid  that  which  the  law  in 
effect  condemned.  And,  futher,  we  have  held  in  all  these 
cases  that  neither  the  street-railway  act  of  1889  nor  any  sub- 
sequent legislation  repealed  the  crossing  provision  in  the  act 
of  1871 .  As  said  by  our  Brother  Green  in  Pennsylvania  R. 
Co.  V.  Warren  St.  Ry.  Co.,  188  Pa.  St.  74, 41  Atl.  331 :  **The 
one  test  imposed  by  the  statute  is  the  reasonable  practicability 
of  the  overhead  crossing.  If  that  is  established,  other  con- 
siderations become  unimportant.     We  desire    to  announce 
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again  that  we  firmly  adhere  to  the  policy  and  to  the  rules  and 
principles  expressed  in  the  decisions  to  which  we  have 
referred."  The  court  below  held  that/r/V»a  fcLcie^  under  the 
act  of  1889,  appellee  had  the  right  to  cross  at  grade,  and  the 

burden  was  upon  the  objecting  steam  railroad 
A^id^bi^-prov-  to  establish  that  other  than  a   grade   crossing 

ince  of  Court.  ,  ,  .       •  ,  «  *         • 

was  reasonably  practicable ;  that,  not  having 
established  this  fact,  the  court  must  allow  the  crossing  ;  and 
then  follow,  among  others,  these  remarks  in  the  opinion  : 
**We  believe  much  of  the  opposition  to  grade  crossings  that 
is  expressed  in  judicial  opinions,  when  the  question  is  raised 
by  controversies  between  railroad  and  railway  companies,  is 
in  reality  prompted  by  the  danger  felt  to  exist  in  the  crossing 
of  ordinary  highways  by  railroads  at  grade.  And  we  think 
it  should  be  opened  to  municipal  and  local  authorities  to 
apply  to  the  courts  to  determine  the  propriety  of  permitting 
projected  railroads  to  cross  public  highways  at  grade,  and 
either  to  prohibit  this,  or  make  proper  regulations  under 
which  it  should  be  permitted.**  We  do  not  think  the  case 
should  turn  on  a  rule  of  evidence  applicable  to  a  common- 
law  action.  The  first  and  second  sections  of  the  act  of  1871 
make  it  the  duty  of  the  court  to  inquire  and  ascertain  the 
facts  with  reference  to  the  authority  of  the  corporation, 
and  especially,  as  a  basis  of  information  for  a  proper  decree 
for  a  crossing,  to  ascertain  whether  one  at  grade  can 
be  avoided.  The  commonwealth  intended  by  the  act  to 
protect  the  lives  and  limbs  of  citizens  as  well  as  the  property 
rights  of  litigating  corporations.  Therefore  there  is  a  duty 
upon  the  court  to  inquire  in  the  interest  of  the  public,  which 
is  not  directly  a  party  to  the  issue,  whether  it  is  reasonably 
practicable  to  avoid  a  grade  crossing.  The  court  cannot 
lightly  assume,  as  here,  because  the  steam  railroad,  in  the 
main,  rested  its  case  on  the  ownership  of  the  fee  of  its  right 
of  way,  that  there  was  no  duty  of  further  inquiry.  And  the 
learned  judge  is  wholly  mistaken  in  assuming  that  judicial 
opinion  as  to  the  danger  of  grade  crossings  is  largely 
prompted  by  that  incident  to  the  ordinary  public  road  crossing 
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of  a  railroad.  Although  greatly  demanded,  that  matter  as 
yet  has  received  but  little  legislative  attention.  Crossings, 
however,  by  one  railroad  or  railway  over  another,  have  been 
the  subject  of  express  legfislation  to  the  extent  of  almost 
absolute  prohibition  of  the  dangerous  grade  crossing.  This 
legislative  recognition  of  the  duty  of  preventing  them,  con- 
curring with  judicial  knowledge  derived  from  damage  suits, 
has  moved  this  court  to  expressions  of  opposition  and  to  rigid 
enforcement  of  the  law ;  and  no  local  sentiment  favorable  to 
increased  facilities  for  local  travel  and  communication  should 
swerve  a  court  from  its  duty  to  carry  out  strictly  the  intent  of 
the  statute.  But  the  evidence  before  us  shows  that  it  is 
reasonably  practicable  to  avoid  a  grade  crossing 
at  this  point.  An  inspection  of  the  photographs 
1,2,  and  3  shows  that  the  public  road,  for  between  300  and 
400  feet  on  each  side  of  the  railroad,  is  almost  level,  and  that 
an  overhead  bridge  presents  no  engineering  difficulties  in 
construction  or  use.  When  we  know  by  everyday  observation 
that  such  bridges  are  built  to  avoid  just  such  grade  crossings 
as  the  one  proposed  here,  why  is  not  the  avoidance  of  this  one 
reasonably  practicable?  The  appellant's  engineers  testify 
that  it  is,  and  give  in  detail  their  reasons ;  appellee's,  that  it 
is  not.  The  opinions  of  the  latter,  however,  are  in  the  main 
founded  on  a  possible  obstruction  of  the  highway  by  a  bridge, 
and  the  want  of  authority  to  deflect  from  it.  But  can  any  one 
who  has  ridden  over  the  Fairmount  Park  trolley  railway, 
which  is  absolutely  prohibited  from  crossing  the  park  roads 
at  grade,  doubt  the  practicability  ot  avoiding  this  grade 
crossing?  Besides,  the  cost  of  an  overhead  crossing, — seven 
to  ten  thousand  dollars, — when  compared  to  the  peril  to  the 
public  thereby  avoided,  is  trivial.  We  think  the'  learned 
judge  of  the  court  below  was  clearly  mistaken  in  finding  that 
it  was  not  reasonably  practicable  to  avoid  this  grade  crossing. 
The  decree  is  therefore  reversed,  and  set  aside,  at  costs  of 
appellee,  and  it  is  ordered  that  appellee  do  not  construct, 
maintain,  and  operate  its  railway  at  grade  on  appellant's 
steam-railroad  tracks  where  the  public  highway  crosses  said 
steam  railroad,  or  at  any  other  point  adjacent  thereto. 
16  (N  s)  A  &  E  R  Cas— 46 
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Brendle 

V. 

Spencer  et  al, 

{Supreme  Court  of  North  Carolina ^  Dec,  ig,  iSgg,) 

Frightening  Horses  —  Sounding  Wliistle  —  Wanton  and  Willful 
Negligence.* — Where  the  blowing  of  a  locomotive  whistle  at  an 
unusual  place,  for  the  purpose  of  frightening  a  team  of  horses,  results 
in  injury  to  the  team,  the  railroad  is  liable,  even  if  the  owner  or  driver 
of  the  horses  was  guilty  of  contributory  negligence. 

Appeal  by  defendant  from  Swain  county  superior  court. 
Affirmed, 

G.  F.  Bason  and  F,  H,  Busbee,  for  appellants. 
T.  H,  Cobby  R,  L.  Leatherwoody    and  G,  S,  Ferguson^  for 
appellee. 

Douglas,  J.  The  is  a  civil  action  for  damages  against 
the  defendants,  as  receivers  of  the  Richmond  &  Danville 
Railroad  Company,  caused  by  the  alleged  negligent  and 
willful  conduct  of  the  defendants'  servant  in  frightening 
horses  driven  by  the  plaintiff.  The  plaintiff  alleged  in  his 
complaint  that  while  driving  a  pair  of  horses  to  a  hack,  one- 
half  mile  up  the  Tuckaseigee  river  from  Bryson  City,  he 
went  into  the  mouth  of  Deep  creek  to  water  his  horses,  and 
that,  while  his  horses  were  so  being  watered,  the  defendant 
ran  one  of  its  trains  over  the  trestle  crossing  Deep  creek,  and 
willfully,  wantonly,  and  maliciously  blew  its  engine  whistle 
for  the  purpose  of  frightening  plaintiff's  horses;  that  it  did 
frighten  them,  causing  them  to  run  out  of  the  mouth  of  the 
creek  into  the  river,  and  to  injure  plaintiff.  He  further 
charged  that  the  defendant  negligently  blew  the  whistle  at 
an  unusual  place,  all  of  which  was  denied  by  the  defendant. 

*See  notey  9  Am.  &  E^ng.  R.  Cas.,  N.  S.,  724. 
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Issues  submitted  to,  and  responses  of,  the  jury:  **(l)  Did 
defendant's  engineer  or  fireman  wantonly,  wrongfully,  and 
intentionally  sound  the  whistle  of  the  engine  for  the  purpose 
of  frightening  the  horses  the  plaintiff  had  in  charge,  and  was 
the  plaintiff  injured  thereby?  Yes.  (2)  Was  the  plaintiff 
injured  by  the  negligence  of  the  defendant?  Not  answered. 
(3)  Did  the  plaintiff,  by  negligence  of  his  own,  contribute  to 
his  injury?  Not  answered.  (4)  What  damage  has  plaintiff 
sustained?  $1,200.''  The  following  is  all  the  charge  of  the 
court  that  appears  in  the  record :  The  court  charged  as 
follows  upon  the  first  issue  :  **To  answer  first  issue,  *Yes,' 
the  burden  is  upon  the  plaintiff  to  prove,  by  the  greater 
weight  of  evidence,  that  the  engineer  blew  the  whistle 
maliciously  or  wantonly,  as  I  will  presently  explain,  and 
thereby  frightened  and  caused  the  horses  to  run  into  the 
river,  and  injured  the  plaintiff.  If  the  whistle  was  blown 
for  the  purpose  of  frightening  the  horses,  it  must  have  been 
either  a  malicious  or  a  wanton  act.  If  with  a  desire  to  cause 
injury,  it  was  malicious;  if  in  a  spirit  of  sport  or  indif- 
ference to  the  consequences,  it  was  wanton.  So  far  as 
the  element  of  malice  or  wantonness  is  concerned,  the  question 
for  you  to  determine  is  whether  the  whistle  was  blown  for 
the  purpose  of  frightening  the  horses.  To  find  that  the 
blowing  was  malicious  or  wanton,  you  must  find,  in  the  first 
place,  that  the  engineer  had  seen  plaintiff  and  the  horses, 
or  that  the  fireman  had  seen  them  and  informed  the  engineer. 
Even  though  you  should  find  that  the  engineer  had  knowledge 
of  the  presents  [presence]  of  plaintiff  and  the  horses,  the  evi- 
dence would  not  warrant  you  in  finding  malice  or  wantonness 
if  the  whistle  was  blown  at  about  the  usual  place  and  in  a 
usual  manner.  Therefore,  to  answer  first  issue,  'Yes,'  you 
must  find  that  it  was  blown  at  an  unusual  place  or  in  an 
unusual  and  unnecessary  manner.  I  do  not  mean  to  say  if 
it  was  blown  at  an  unusual  place  or  in  an  unusual  man- 
ner you  ought  to  find  that  it  was  blown  maliciously  or 
wantonly,  or,  in  other  words,  for  the  purpose  of  frightening 
the   horses,   but   merely   that,    unless   you  do  find  that  the 
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place  or  the  manner  was  unusual,  there  would  not  be  suffi- 
cient evidence  upon  which  to  answer  the  first  issue,  *Yes.* 
If  you  do  find  that  the  place  or  manner  of  the  blowing  was 
unusual,  then  that  fact  is  to  be  considered  by  you  in  connec- 
tion with  all  the  evidence  in  determining  whether  the  whistle 
was  blown  to  frighten  the  horses,  and  it  is  a  matter  alto- 
gether for  you  as  to  what,  if  any,  weight  shall  be  given  to  the 
fact.  To  sum  up,  if  you  are  satisfied,  by  the  great  weight 
of  the  evidence,  that  the  engineer  had  knowledge  of  the 
presence  of  plaintiff  and  the  horses ;  that  he  blew  the  whistle 
at  an  unusual  place  or  in  an  unusual  manner;  that  his  pur- 
pose was  to  frighten  the  horses ;  and  that  he  did  frighten,  and 
cause  them  to  run  into  the  river,  and  thereby  injure  the  plain- 
tiff,— you  will  answer  the  issue,  *Yes.*  If  you  do  not  find 
these  to  be  the  facts,  you  will  answer  it,  *No.*  **  In  lieu 
of  defendant's  twelfth  request,  the  court  charged:  **If  the 
whistle  was  blown  directly  over  the  road  leading  up  the 
creek  under  the  trestle,  that  fact  is  immaterial,  in  so  far  as 
the  being  over  the  road  is  concerned.  If  the  trestle  was  an 
unusual  place  at  which  to  blow  the  whistle,  that  fact  is 
a  matter  of  evidence  for  you  to  consider,  as  I  have  explained; 
but  the  fact  that  the  road  leading  up  the  creek  ran  under  the 
trestle  is  immaterial.'*  The  defendant  asked  the  court  to 
give  the  following  among  other  instructions:  **(5)  The 
defendant  had  the  right  to  run  its  trains  over  its  track,  and 
to  make  the  noises,  caused  by  the  blowing  of  the  whistle, 
which  were  necessarily  incident  to  the  operating  of  its  trains ; 
and,  if  the  jury  find  from  the  evidence  that  no  more  noise 
was  made  than  was  necessary,  the  answer  to  the  first  issue 
should  be  *No.' "  Exception  1:  **This  instruction  was 
modified  as  follows  :  ^Unless  the  whistle  was  blown  at  an 
unusual  place,  for  the  purpose  of  frightening  the  horses,  and 
thereby  caused  the  injury,' — and  to  such  modification  the 
defendant  excepted." 

The  finding  of  the  jury  on  the  first  issue  eliminated  all 
question  of  negligence  either  of  the  defendant  or  the  plaintiff. 
This  appears  to  have  been  admitted,  as  no  part  of  the  charge 
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is  sent  up,  except  that  relating  to  the  first  issue.  The  charge 
appears  to  us  unexceptionable,  and  the  special  instruc- 
tions asked  by  the  defendant  were  properly  refused,  except 
in  so  far  as  given.  It  is  well  settled  that  contributory 
negligence,  even  if  admitted  by  the  plaintiff,  is  no  defense 
to  willful  or  wanton  injury.  3  Elliott,  R.  R.  §§  1175,  1251, 
1254,  1642;  2  Wood,  R.  R.  p.  1452;  Beach,  Contrib.  Neg. 
§§  46,  50,  64,  65,  416.  The  large  number  of  cases  cited  by 
the  said  authors  fully  sustains  the  principle. 

This  case  arises  out  of  the  same  facts  as  Everett  v.  Rail- 
road Co.,  reported  in  121  N.  C.  519,  27  S.  E.  991,  and  again 
upon  a  rehearing  in  122  N.  C.  1010,  8  Am.  &  Eng.  R.  Cas., 
N.  S.,  523,  30  S.  E.  334.  In  that  case,  Everett  recovered  for 
the  loss  of  the  horses,  while  now  the  plaintiff  brings  this 
action  to  recover  for  injuries  received  by  him  at  the  same 
time  and  from  the  same  causes.  The  evidence  was  much  the 
same,  but  in  the  case  at  bar  the  jury  have  found  that  the 
injury  was  caused  by  the  wanton  and  intentional  act  of 
the  defendant's  servant,  and  not  his  mere  negligence.  We 
nowhere  find  in  the  record  any  motion  for  nonsuit,  or  that 
the  defendants  asked  the  court  to  charge  that  there  was  not 
sufficient  evidence  to  go  to  the  jury  as  to  the  first  issue,  nor 
is  there  any  exception  to  the  failure  to  do  so.  As,  however, 
the  defendant's  counsel  devoted  almost  his  entire  argument 
to  that  point,  we  may  say  that  it  is  not  now  before  us,  but, 
if  it  were  before  us,  it  would  be  without  merit.  The  plaintiff 
testified  that:  **When  I  got  into  the  creek,  and  the  lead 
horse  was  drinking,  the  train  ran  onto  the  trestle.  The  fire- 
man was  on  this  side  of  the  engine,  standing  looking  down 
on  me.  He  turned  back  into  the  engine.  The  whistle  blew 
quick,  and  the  horses  sprang  off  with  me.  The  whistle  was 
all  right  at  once;  sorter  like  a  gun  firing."  Joe  Hatcher 
testified  :  **From  where  I  was  standing,  I  could  see  persons 
in  the  engine  cab.  When  I  first  saw  them,  they  were  looking 
in  direction  of  carriage.  When  they  got  on  road,  nearly 
under  trestle,  and  most  opposite  me,  whistle  blew,  and  they 
were  then  looking  towards  carriage.     There  was  nothing  to 
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obstruct  their  view  of  carriage.  It  was  a  short  shrill  whistle, 
— very  loud.  Have  been  acquainted  with  character  of  blow 
for  stations ;  it  was  a  long  blow.  This  was  a  different  blow.'* 
Mrs.  Everett  testified:  ** Whistle  was  sharp  and  shrill. 
River  was  considerably  swollen.  When  whistle  blew,  I  saw 
them  looking  out  of  the  engine  window, — seemed  to  be  look- 
ing towards  us.  Think  I  saw  two  men  in  engine  looking, — 
one  sitting  the  other  standing.  Am  sure  I  saw  one."  Whit 
Sutton  testified:  **At  the  time  of  the  accident,  I  was  just 
this  side  of  the  trestle.  Familiar  with  station  blows.  Good 
deal  of  difference  between  the  blow  this  time  and  the  usual 
blow.  They  were  sitting  leaning  out  the  cab  window,  with 
their  faces  turned  towards  the  team,  as  they  were  coming  on 
over  the  trestle,  looking  out  the  side  window.  No  obstruction 
between  them  and  the  carriage.*'  The  testimony  of  the 
defendant  tended  to  show  that  there  were  only  two  men  in 
the  cab  at  that  time,  the  engineer  and  the  fireman,  and,  if 
there  were  more  than  one  man  looking  towards  the  carriage, 
one  of  them  must  have  been  the  engineer.  Several  witnesses 
testified  that  the  whistle  was  sounded  at  an  unusual  place, 
and  that  the  character  of  the  blow  was  entirely  different  from 
the  usual  station  blow.  Taken  in  the  light  most  favorable 
to  the  plaintiff, — and  upon  such  a  motion  it  must  have  been 
so  taken, — there  is  certainly  more  than  a  scintilla  of  evidence. 
Spruill  V.  Insurance  Co.,  120  N.  C.  141,  27  S.  E.  39;  Cox  v. 
Railroad  Co..  123  N.  C.  604,  31  S.  E.  848.  It  is  true,  wit- 
nesses for  the  defendant  testified  to  a  different  state  of  facts, 
but  the  jury  evidently  exercised  their  constitutional  and 
immemorial  privilege  of  believing  just  such  testimony  as  they 
thought  proper.  With  that  right  no  one  can  interfere.  The 
judgment  is  affirmed. 


Am  &  Eng  TERMINAL  COMPANIES  727 

RCas 

State  V,  Jacksonville  Terminal  Co 


State  ex  rel.  Lamar,  Atty.  Gen.,  et  aLy 

V, 

Jacksonville  Terminal  Co. 

(Supreme  Court  of  Florida^  Jan.  «?,  /goo.) 

Terminal  Companies— Regulation  of  Railroad— Commissioners- 
Mandamus — Relators.* — There  is  no  impropriety  in  naming  the 
special  counsel  for  the  railroad  commissioners,  along  with  the  attor- 
ney general,  as  relators  in  a  proceeding  by  mandamus  instituted  by 
the  attorney  general  and  special  counsel,  in  compliance  with  the 
special  directions  of  the  commissioners,  to  compel  the  observance  by 
a  terminal  company  of  a  regulation  made  by  the  commissioners 
under  the  provisions  of  chapter  4700,  Laws  1899. 

Same — Same — Same— Sufficiency  of  Evidence. — Where  the  rail" 
road  commissioners,  under  the  power  conferred  on  them  by  section 
6,  c.  4700,  Laws  1899,  have  made  a  regulation  requiring  a  terminal 
company  corporation  to  admit  a  railroad  company  to  the  privileges 
and  benefits  of  its  common  passenger  station  or  terminal,  and  it 
appears  that  the  commissioners  had  power  to  make  the  regulation, 
such  regulation  is,  under  section  8  of  said  chapter  4700,  to  be  deemed 
and  held  to  be  prima  facie  reasonable  and  just ;  and  a  writ  of  man- 
damus to  compel  observance  of  said  regulation  is  properly  addressed 
to  the  terminal  company,  where  the  duty  devolves  upon  it  as  a  cor- 
poration, and  not  upon  a  particular  officer  of  the  company. 

Same— Same— Same — Remedies— Authority  of  Legislature — Con- 
stitutional Law.— The  last  clause  of  section  30,  Art.  16,  of  the  consti- 
tution of  1885,  "and  shall  provide  for  enforcing  such  laws  by 
adequate  penalties  and  forfeitures,"  does  not,  by  implication,  forbid 
the  use  of  mandamus  and  other  remedies  for  enforcing  duties 
imposed  by  laws  passed  to  accomplish  the  purposes  specified  in  the 
first  clause  of  the  section.  The  clause  quoted  is  a  command  to  the 
legislature,  leaving  it  no  discretion  upon  that  subject ;  but,  being 
silent  as  to  other  remedies  for  enforcing  duties  growing  out  of  laws 
passed  to  accomplish  the  purposes  specified  in  the  first  clause  of  the 
section,  it  rests  in  the  legislative  discretion  to  provide  such  as  it 
may  see  fit,  and  the  courts  may  apply  such  of  the  ordinary  remedies 
as  may  be  applicable. 

*See  generally  note,  8  Am.  &  "£,11^.  R.  Cas.,  N.  S.,  613  et  seq. 
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Same — Same — Same — Reasonableness  of  Rates. — An  alternative 
writ  of  mandatnus  to  compel  the  observance  of  a  reg"ulation  made  by 
the  railroad  commissioners  under  the  powers  conferred  by  chapter 
4700,  I^aws  1899,  requiring  a  terminal  company  to  admit  a  railroad 
company  to  the  privileges  and  benefits  of  its  common  passenger 
station  or  terminal,  and  fixing  rates  for  the  uses  and  privileges  of 
such  terminal,  to  be  paid  by  such  railroad  company,  need  not  allege 
any  fact  tending  to  show  that  the  rates  so  fixed  are  reasonable  and 
just,  as  such  regulation  is,  under  the  statute,  to  be  deemed  and  held 
to  \iQ  prima  facie  reasonable  and  just. 

Same— Same — Same — Remedies. —  Mandamus  will  lie  to  compel 
the  observance  of  a  regulation  made  by  the  railroad  commissioners 
under  the  powers  conferred  by  chapter  4700,  Laws  1899,  requiring  a 
terminal  company  to  admit  a  railroad  company  to  the  privileges  and 
benefits  of  its  common  passenger  station  or  terminal,  notwithstand- 
ing an  action  for  damages  or  proceedings  to  enforce  the  penalty 
denounced  by  the  statute  for  failure  to  comply  with  the  regulation 
might  l)e  maintained,  as  such  remedies  are  inadequate,  and  neither 
of  them  is  adapted  to  secure  the  performance  of  the  duty  to  the 
public  imposed  by  such  regulation. 

Same — Same  —  Interstate  Commerce  — Due  Process  of  Law.— A 
regulation  made  by  the  railroad  commissioners  under  the  powers 
conferred  by  chapter  4700,  Laws  1899,  requiring  a  terminal  company 
organized  under  the  laws  of  this  state,  and  operating  a  common 
passenger  terminal  station  wholly  within  this  state  for  the  purpose 
of  furnishing  terminal  facilities  to  railroad  common  carriers  enter- 
ing therein,  to  admit  a  railroad  company  operating  a  railroad  from 
a  point  in  Florida  to  a  point  in  the  state  of  Georgia  to  the  privileges 
and  benefits  of  its  said  passenger  station  or  terminal,  and  fixing 
just  and  reasonable  rates  for  the  uses  and  privileges  of  such  termi- 
nal, to  be  paid  by  such  railroad  company,  is  not  an  unconstitutional 
interference  with  interstate  commerce ;  nor  does  it  deprive  the 
terminal  company  of  its  liberty  or  property  w^ithout  due  process  of 
law ;  nor  does  it  constitute  an  appropriation  of  the  terminal  com- 
pany's property  to  a  public  use,  so  as  to  require  the  compensation 
therefor  to  be  ascertained  by  a  jury  of  12  men,  within  the  meaning 
of  section  29,  art.  16,  of  the  constitution  of  1885. 

Railroads— Interstate  Lines— Authority  of  Railroad  Commissioners. 
— Under  chapter  4700,  Laws  1899,  a  railroad  operated  from  a  point  in 
this  state  to  a  point  in  another  state  is,  in  so  far  as  the  road  is 
located  within  this  state,  and  in  so  far  as  its  business  is  confined  to 
traffic  in  this  state,  subject  to  the  regulation,  control,  and  supervi- 
sion of  the  railroad  commissioners. 
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Same~  Reasonableness  of  Rates — Constitutional  Law.— Section  30, 
art.  16,  of  the  constitution  of  1885  does  not  prohibit  considerations  of 
the  public  interest,  comfort,  safety,  and  convenience  in  determining" 
what  is  an  **abu^e,"  an  "unjust  discrimination,"  or  an  **excessive 
charg-e,"  within  the  meaning*  of  those  terms  as  used  in  that  section. 

Terminal  Stations— Exclusive  Ownership  and  Use^-Fixing  Rates — 
Authority  of  Railroad* — Commissioners— Construction  of  Statute. — 
The  power  conferred  upon  the  railroad  commissioners  by  section  6, 
c.  4700,  Laws  1899,  with  reference  to  requiring  the  admission  into 
passenger  terminals  of  railroad  companies  desiring  or  required  by 
the  commissioners  to  enter,  and  to  fixing  reasonable  rates  of  com- 
pensation for  the  uses  of  such  terminals,  has  no  reference  to  a 
terminal  station  owned  and  used  exclusivelj'  for  its  own  traffic  by 
any  common  carrier  or  railroad  company,  but  applies  to  those 
pasvsenger  terminals  owned  or  operated  by  a  terminal  company  or 
individual,  or  by  a  railroad  company  in  connection  with  its  main 
line,  when  such  terminal  company,  individual,  or  railroad  company 
undertakes  the  public  business  of  furnishing  terminal  facilities  to 
railroad  common  carriers. 

Title  of  Statute— Constitutional  Law.- Chapter  4700,  Laws  1899, 
is  not  subject  to  the  constitutional  objection  that  it  embraces  more 
than  one  subject  and  matter  properly  connected  therewith. 

Terminal  Stations  —  Authority  of  Railroad  Commissioners — Dis- 
crimination—Statute.— Section  6,  c.  4700,  Laws  1899,  relating  to  the 
power  of  the  railroad  commissioners  to  compel  admission  into 
certain  passenger  terminals  of  railroad  companies  desiring  or  re- 
quired by  the  commissioners  to  enter,  and  to  fixing  reasonable  rates 
for  the  uses  and  privileges  thereof,  applies  to  all  terminals  of  the 
class  or  character  thereby  contemplated,  whether  owned  or  operated 
by  corporations,  companies,  or  individuals,  and  does  not,  therefore, 
discriminate  between  corporations  and  individuals  who  may  own  or 
operate  terminals  of  the  same  class  or  character. 

Same— Reasonableness  of  Rates— Evidence — Authority  of  Railroad 
Commissioners.— Under  sections  8,  10,  17,  18,  and  21  of  chapter  4700, 
Laws  1899,  ample  provision  is  made  to  enable  the  railroad  commis- 
sioners to  ascertain  the  facts  necessay  to  be  known  in  order  to  arrive 
at  and  fix  just  and  reasonable  rates  for  the  uses  of  passenger  termi- 
nals, and  the  privileges  thereof,  which  they  are  by  section  6  empow- 
ered to  prescribe  and  enforce. 

(Syllabus  by  the  Court.) 

Error  by  state  to  Duval  county  circuit  court.     Reversed, 

On  September  11,  1899,  the  circuit  court  of  Duval  county 
issued  an  alternative  writ  of  mandamus^  directed  to  defendant 
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in  error.     It  alleged  :     That  by  a  petition  caused  by  the  rail- 
oase  stated  ^^^^  commissioners  to  be  filed  in  the  name  of  the 

state  by  William  B.  Lamar » as  attorney  general, 
and  Benjamin  S.  Liddon  and  John  M.  Barrs,  as  special 
counsel  for  such  commissioners,  it  was  made  to  appear  that 
on  September  4,  1899,  at  the  city  of  Jacksonville,  the  com- 
missioners being  then  in  session  in  a  certain  cause  pending 
before  them,  between  the  Atlantic,  Valdosta  &  Western 
Railwlay  Company,  a  body  corporate  under  the  laws  of 
Georgia,  engaged  in  operating  a  line  of  railroad  as  common 
carriers  of  freight  and  passengers  from  the  city  of  Valdosta, 
in  the  state  of  Georgia,  to  the  city  of  Jacksonville,  in  the  state 
of  Florida,  and  the  defendant  in  error,  in  which  cause  the 
railway  company  had  previously  filed  its  petition  with  and 
before  said  commissioners,  praying  for  an  order  to  require  the 
admission  of  the  said  railway  company  to  the  union  depot 
and  terminal  facilities  of  the  defendant  in  error,  and  to  fix 
just  and  reasonable  rates  and  charges  to  be  paid  to  said 
defendant  in  error  by  said  railway  company  for  the  uses  of 
such  depot  and  terminals,  and  the  privileges  thereof,  and  to 
which  petition  the  defendant  in  error  had  filed  its  answer,  and 
in  which  cause  the  commissioners  had  given  a  full  hearing  to 
the  parties,  testimony  being  introduced  on  both  sides,  and 
argument  of  counsel  being  heard;  and  the  commissioners 
having  viewed  the  premises  in  person,  and  investigated  the 
business  of  defendant  in  error,  they  did  on  September  4, 1899, 
at  their  session,  conclude  and  render  in  said  cause  a  judgment 
and  order  substantially  as  follows:  That  the  railway  com- 
pany and  the  terminal  company  are  subject  to  the  regulation, 
supervision,  and  control  of  the  said  railroad  commission  under 
the  provisions  of  the  act  of  the  legislature  of  the  state  of 
Florida,  and  that  it  is  essential  to  the  best  interest  and 
convenience  of  the  public  that  the  said  railway  company 
should  be  furnished  with  the  facilities  by  said  terminal 
company  in  its  common  passenger  station  at  the  city  of 
Jacksonville,  the  commission  finding  that  the  facilities  of  said 
terminal   company   are   sufficient   to  enable   it  not  only  to 
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accommodate  said  railways  now  furnished  by  it,  but  also  to 
accommodate  the  said  Atlantic,  Valdosta  &  Western  Railway 
Company,  and  thus  afford  a  common  passenger  station  or 
terminal  to  the  railroads  running  into  Jacksonville;  that  the 
terminal  company  is  ordered  to  permit  the  said  railway 
company  to  connect  its  railway  track  at  the  northwest  end 
of  the  tracks  of  the  said  terminal  company,  and  to  enter  into 
and  run  out  of  the  common  passenger  station  of  the  said  termi- 
nal company  in  the  city  of  Jacksonville,  with  its  passengers, 
trains,  and  engines,  and  that  the  said  terminal  company  shall 
accord  to  and  furnish  the  said  railway  company  all  and 
like  terminal  facilities  which  it  now  accords  to,  or  may  here- 
after accord  to,  other  railways  or  railway  companies  entering 
said  terminal  station,  including  fair  and  equal  participation 
in  all  the  rights,  privileges,  and  connections,  interchanges 
of  traffic,  and  other  benefits  of  the  said  terminal  station, 
upon  the  payment,  however,  to  said  terminal  company 
by  said  railway  company,  as  a  reasonable  compensation 
for  such  services  and  uses  by  said  railway  company  of 
said  terminal  station,  of  the  sum  of  $1,275  for  each  quarter 
or  period  of  three  months,  payable  in  advance;  that  in 
addition  to  such  sums  the  railway  company  shall  pay  to 
said  terminal  company,  on  the  wheelage  basis,  or  according 
to  master  car  builders'  rules,  as  one  or  the  other  may  be 
applicable,  its  proportion  of  the  expenses  of  the  maintenance, 
operation,  taxes,  and  repairs  of  the  said  terminal  property, 
and  in  full  for  such  supplies  and  repairs  as  may  be  required 
by,  and  furnished  to  or  done  for,  said  railway  company,  the 
same  to  be  payable  as  the  same  may  accrue  and  be  demanded 
by  said  terminal  company,  and  that  to  secure  the  payment 
thereof  the  said  railway  company  shall  deposit  monthly  with 
the  terminal  company,  on  demand,  such  reasonable  sum,  in 
lawful  money  of  the  United  States,  as  may  be  demanded  of 
said  railway  company  by  the  said  terminal  company ;  that 
any  rate  or  rule  of  compensation  fixed  by  such  order  shall  be 
subject  to  further  adjustment  of  such  commission  at  any 
time  on  application  of  said  parties,  or  either  of  them,  or  of 
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its  own  motion,  upon  due  notice;  that,  upon  pa3^ment  or 
tender  of  said  sum  of  $1,275  by  the  said  railway  company  to 
the  said  terminal  company,  it  shall  be  theri^ht  of  the  former 
to  make,  and  the  legal  duty  of  the  latter  to  allow,  and  the 
terminal  company  shall  thereupon  allow,  connection  with  the 
tracks  as  is  by  said  judgment  above  ordered,  and  thereon  to 
run  and  allow  the  admittance  of  the  trains  and  engines  of  the 
railway  company  as  aforesaid,  and  that  it  shall  likewise  be 
the  duty  of  said  railway  company,  and  said  company  is 
hereby  ordered,  to  make  forthwith  such  tender,  and  to  make 
such  connections,  and  to  run  its  passenger  trains  into  and 
out  of  said  station,  and  to  continue  to  do  so,  paying  at  the 
beginning  of  each  quarter,  or  three  months,  to  said  terminal 
company,  all  charges  for  such  facilities  as  above  specified  to 
be  paid  by  said  railway  company  to  said  terminal  company. 
That  it  was  further  provided  by  said  order  and  judgment 
that  nothing  therein  shall  be  construed  to  render  said  terminal 
company  liable  for  any  damages  to  third  persons  occasioned 
by  the  negligence  of  the  railway  company  or  its  agents  or 
employees,  but  said  railway  company  shall  be  liable  for  such 
damages,  and  that  nothing  in  said  order  shall  require  any 
interference  with  or  change  any  of  the  established  schedules 
now  in  operation  at  such  station,  and  that  said  order  shall 
take  effect  and  be  operative  forthwith,  and  stand  as  made 
until  the  further  order  of  the  commission,  to  be  made  only 
after  reasonable  notice,  and  opportunity  to  the  parties  inter- 
ested to  be  heard.  That  at  said  meeting  of  said  railroad 
commissioners  held  September  4,  1899,  it  was,  among  other 
things,  ordered  by  them  that  said  order  be  served  by  the 
sheriff  of  Duval  county,  Fla.,  upon  the  railway  company 
and  the  terminal  company,  and  that  in  the  event  of  failure 
of  either  of  said  companies  to  comply  with  the  provisions  of 
the  order  the  attorney  general  of  the  state  and  the  special 
counsel  for  the  commissioners  should  institute  such  legal 
proceedings  as  may  be  necessary  to  enforce  a  compliance 
with  the  provisions  of  the  order.  That  on  September  8, 
1899,  a  duly-certified  copy  of  the  order  was  served  upon  and 
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delivered  to  said  railway  company  and  said  terminal  com- 
pany. That  thereafter,  on  the  same  day,  the  railway  company 
did  tender  to  the  terminal  company  the  said  sum  of  $1,275, 
in  lawful  money  of  the  United  States,  and  offered  to  secure 
the  payment  thereon  by  monthly  deposit  in  advance  with  said 
terminal  company  of  such  reasonable  sum,  in  lawful  money 
of  the  United  States,  as  the  said  terminal  company  might 
demand  as  and  for  the  purposes  provided  in  said  order,  and 
did  apply  to  said  terminal  company  to  be  let  into  its  terminal 
station  at  the  city  of  Jacksonville,  and  to  be  permitted  to  con- 
nect the  tracks  of  the  said  railway  company  at  the  northwest 
end  of  the  tracks  of  the  said  terminal  company,  and  to  enter 
into  and  run  out  of  said  common  passenger  station  of  the  said 
terminal  company  with  its  passenger  trains  and  engines,  but 
the  said  terminal  company  did  then  and  there,  and  notwith- 
standing said  judgment  and  order  and  said  tender,  refuse  to 
permit  the  said  railway  compau}'  to  connect  its  railway 
tracks  at  the  northwest  end  of  the  tracks  of  the  terminal  com- 
pany, or  to  enter  into  or  run  out  of  the  said  common  passenger 
station  of  said  terminal  company  with  its  passenger  trains  and 
engines,  and  the  said  terminal  company  did  likewise  refuse, 
and  still  refuses,  to  accord  and  furnish  to  the  said  railway 
company  all  and  like  terminal  facilities  which  it  now  accords 
to  other  railways  and  railway  companies  entering  said  termi- 
nal station;  and  said  terminal  company  has  refused,  and 
still  refuses,  to  otherwise  comply  with,  all  and  singular,  the 
aforesaid  and  other  commands  and  directions  of  said  order 
and  judgment  of  said  commissioners  made  on  said  4th  day  of 
September,  1899.  That  said  railroad  commissioners,  said 
Atlantic,  Valdosta  &  Western  Railway  Company,  and  the 
people  of  the  state  of  Florida  are  entirely  without  remedy  in 
the  premises  unless  it  be  afforded  by  the  interposition  of  this 
honorable  court  through  the  writ  of  mandamus. 

The  writ  commanded  the  defendant  in  error,  forthwith 
upon  the  tender  of  said  sum  of  $1,275  in  lawful  money  of  the 
United  States,  and  the  monthly  deposit  with  it  by  the  rail- 
way company  of  such  reasonable  sum,  in  lawful  money  of 
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the  United  States,  as  might  be  demanded  by  the  terminal 
company  to  secure  the  payment  by  the  railway  company 
required  by  said  order,  to  permit  the  railway  company  to 
connect  its  railway  track  at  the  northwest  end  of  the  tracks 
of  the  terminal  company,  and  to  enter  into  and  run  out  of 
the  common  passenger  station  of  the  terminal  company  in 
the  city  of  Jacksonville  with  its  passenger  trains  and  engines, 
and  to  accord  to  said  railway  company  all  and  like  terminal 
facilities  which  it  now  accords  to,  or  may  hereafter  accord  to, 
other  railway  companies  entering  said  terminal  station, 
including  fair  an  equal  participation  in  all  the  rights, 
privileges,  connections,  interchanges  of  traffic,  and  other 
benefits  of  said  terminal  station,  upon  the  payment, 
however,  to  the  said  terminal  company,  as  a  reason- 
able compensation  for  such  services  and  uses  by  said  railway 
company  of  said  terminal  station,  of  the  sum  of  $1,275  for 
each  quarter,  or  period  of  three  months,  payable  in  advance, 
— the  said  railway  company  to  pay,  in  addition  to  such  sums, 
to  said  terminal  company,  on  a  wheelage  basis,  or  accord- 
ing to  master  car  builders'  rules,  as  one  or  the  other  may  be 
applicable,  its  proportion  of  the  maintenance,  operation, 
taxes,  and  repairs  of  the  said  terminal  property,  and  in  full 
for  such  supplies  and  repairs  as  may  be  required  by,  and 
furnished  to  or  done  for,  said  railway  company,  the  same  to 
be  payable  as  the  same  may  accrue  and  be  demanded  by 
said  terminal  company;  and,  to  secure  the  payment  thereof , 
the  railway  company  shall  deposit  monthly  with  the  termi- 
nal company,  on  demand,  such  reasonable  sum,  in  lawful 
money  of  the  United  States,  as  may  be  demanded  of  said 
railway  company  by  said  terminal  company;  it  being  under- 
stood and  provided  that  any  rate  or  rule  of  compensation 
fixed  by  said  order  is  to  be  subject  to  further  adjustment  at 
any  time  on  application  of  said  railway  or  terminal  com- 
pany, or  both  of  them,  by  said  commission,  or  by  said  com- 
mission on  its  own  motion,  upon  due  notice;  it  being 
understood  that  nothing  in  said  judgment  or  order  shall 
render  said  terminal  company  liable  for  any  damages  to  third 
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persons  occasioned  by  the  negligence  of  said  railway  com- 
pany, its  agents  or  employees,  nor  shall  anything  in  said 
judgment  or  order  require  any  interference  with  or  change  in 
the  established  schedules  now  in  operation  at  said  terminal 
station, — or  to  show  cause  why  said  terminal  company  has 
not  done  so,  before  the  circuit  court  of  Duval  county,  on 
September  20,  1899.  A  copy  of  the  order  of  the  railroad 
commissioners,  certified  by  the  chairman  of  the  board,  was 
attached  to  the  alternative  writ. 

The  terminal  company  moved  to  quash  the  alternative  writ 
upon  the  following  grounds : 

(1)  There  is  no  warrant  in  law  for  the  filing  of  a  petition 
for  mandamus  on  the  relation  or  in  the  names  of  Benjamin 
S.  Liddon  and  John  M.  Barrs  as  special  counsel  for  the  rail- 
road commissioners,  and  no  such  authority  is  anywhere 
alleged. 

(2)  The  railroad  commissioners  cannot  constitutionally 
have  the  writ  of  mandamus  to  enforce  their  mandates,  judg- 
ments, or  decrees. 

(3)  The  railroad  commissioners  had  not  and  have  not 
authority  to  consider  the  right  of  the  Atlantic,  Valdosta  & 
Western  Railway  Company  to  enter  the  station  of  the  Jack- 
sonville Terminal  Company  with  any  trains,  locomotives,  or 
cars,  other  than  those  engaged  in  the  transportation  of 
persons  and  property,  as  passengers  and  as  freight,  from  all 
points  in  Florida  to  all  points  in  Florida. 

(4)  The  railroad  commissioners  erred  in  rendering  any 
judgment  in  the  matter  of  the  petition  of  the  Atlantic,  Val- 
dosta &  Western  Railway  Company. 

(5)  The  Atlantic,  Valdosta  &  Western  Railway  Company 
is  not  subject  to  the  regulation,  supervision,  or  control  of 
the  railroad  commissioners  (so  far  as  is  here  involved) 
relating  to  the  carrying  of  passengers  and  of  property,  as 
such,  from  points  in  Florida  to  points  in  Florida. 

(6)  The  railroad  commissioners  had  no  authority  to 
consider  the  best  interests  and  convenience  of  the  public, 
other  than   as   the   public  interest   and  convenience   were 
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involved  in  persons  and  freight  being  transported  from  points 
in  Florida  to  points  in  Florida. 

(7)  It  was  wholly  extrajudicial  for  the  railroad  commis- 
sion to  find,  as  it  did,  that  it  was  for  the  best  interest  and 
convenience  of  the  public,  other  than  those  traveling  wholly 
in  Florida,  and  that  the  Atlantic,  Valdosta  &  Western  Rail- 
way Company  shall  be  furnished  facilities  by  the  Jackson- 
ville Terminal  Company;  and  it  is  not  material,  as  a 
judgment  for  conclusion  of  fact,  as  to  what  the  capacity  of 
the  respondent  was  and  is. 

(8)  The  railroad  commissioners  had  and  have  no  power 
to  order  the  Jacksonville  Terminal  Company  to  premit  the 
Atlantic,  Valdosta  &  Western  Railway  Company  to  connect 
its  track  with  the  track  of  the  Jacksonville  Terminal  Com- 
pany at  the  northwest  end  of  the  tracks  of  the  latter,  nor  to 
direct  the  use  of  its  tracks. 

(9)  Said  order  was  the  taking  of  private  property  of  one 
corporation  for  the  use  of  another,  in  a  manner  not  author- 
ized by  law,  and  is  in  violation  of  the  constitution  of 
Florida. 

(10)  The  railroad  commissioners  had  no  more  authority 
to  direct  the  appropriation,  as  it  has  done,  of  the  property  of 
the  Jacksonville  Terminal  Company,  then  had  the  Atlantic. 
Valdosta  &  Western  Railway  Company  to  take  the  tracks 
and  use  thereof  without  permission  of  the  Jacksonville 
Terminal  Company. 

(11)  The  alternative  writ  of  mandamus  embodies  and  is 
an  effort  to  appropriate  the  private  property  of  the  Jackson- 
ville Terminal  Company  for  the  use  of  the  Atlantic,  Valdosta 
&  Western  Railway  Company,  without  proper  compensation 
ascertained  by  a  jury,  as  required  by  the  constitution  and 
laws  of  Florida. 

(12)  It  is  nowhere  shown  or  averred  that  the  rate  prescribed 
by  the  railroad  commissioners  to  be  paid  for  the  facilities 
and  service  of  the  Jacksonville  Terminal  Company  was  not 
any  less  than  those  ascertained  by  them  as  charged  and  paid 
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by  the  other  patrons  of  the  Jacksonville  Terminal  Company 
for  a  like  enjoyment  of  such  facilities  and  service. 

(13)  The  railroad  commissioners  had  no  authority,  under 
the  constitution  of  Florida,  to  make  the  several  orders  and 
judgments  herein,  or  any  of  them. 

(14)  It  is  not  true  that  the  Atlantic,  Valdosta  &  Western 
Railway  Company  has  no  other  remedy  as  set  forth  in  the 
alternative  writ  of  mandamus;  and  even  if  it  be  true  that 
said  company  had  no  other  remedy,  and  cannot  enjoy  the 
facilities  and  have  the  service  of  the  property  of  the  Jackson- 
ville Terminal  Company,  and  the  use  thereof,  under  the  plain 
statutes  of  Florida,  with  rights  thereunder  enforceable  in  its 
own  suit  in  the  courts  of  Florida,  then  no  such  rights  are 
conferred  upon  the  Atlantic,  Valdosta  &  Western  Railway 
Company. 

(15)  The  alternative  writ  does  not  anywhere  name  the 
officers  who  have  power  to  comply  with  its  application,  or 
show  that  any  officers  of  the  respondent  have  power  to  com- 
ply with  said  application,  as  set  forth  in  said  alternative 
writ. 

(16)  Said  alternative  writ  does  not  show,  prima  facie ^  a 
clear,  legal  right  existing  in  the  relators  to  have  done  the 
thing  they  seek  to  enforce. 

(17)  Because  it  is  the  taking  of  private  property  without 
due  process  of  law. 

On  September  30,  1899,  the  court  entered  judgment  grant- 
ing this  motion,  quashing  the  alternative  writ,  and  discharg- 
ing the  defendant  in  error  without  day,  from  which  the 
present  writ  of  error  was  taken . 

The  assignments  of  error  question  the  propriety  of  this 
judgment.  The  motion  to  quash  involves  a  consideration  of 
the  provision  in  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  **nor  shall  any  state  deprive  any  person 
of  life,  liberty  or  property  without  due  process  of  law,"  and  of 
several  provisions  in  our  constitution  of  1885,  and  in  the 
amended  railroad  commission  law  of  1899,  which  we  here 
16'(N  8)  A  &  E  R  Cas— 47 
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proceed  to   state.     Section  12   of  the   declaration  of  rights 
provides,    among  other  things,   that   no   person   shall  "be 
deprived  of  life,  liberty  or  property  without  due  process  of 
law."     Section  1,  art.  3  :     **The  legislative  authority  of  this 
state  shall  be  vested  in  a  senate  and  a  house  of  representa- 
tives, which  shall  be  designated   'The  legislature  of  the  State 
of   Florida.'     *    *     *i>     Section    16.    art.    3:     ''Each  law 
enacted  in  the  legislature  shall  embrace  but  one  subject  and 
matter  properly  connected  therewith,  which  subject  shall  be 
briefly  expressed  in  the  title.     *    *    *  * '     Section  29,  art.  16 : 
"No  private  property  nor  right  of  way  shall  be  appropriated 
to  the  use  of  any  corporation  or  individual  until  full  compen- 
sation  therefor  shall   be  first   made  to  the   owner,    or  first 
secured  to  him  by  deposit  of  money,  which  compensation, 
irrespective  of  any  benefit  from  any  improvement  proposed 
by  such  corporation  or  individual,  shall  be  ascertained  by  a 
jury  of  twelve  men  in  a  court  of  competent  jurisdiction,  as 
shall  be   prescribed  by  law."     Section  30,  art.   16:     "The 
legislature  is  invested  with  full  power  to  pass  laws  for  the 
correction  of  abuses  and  to  prevent  unjust  discrimination  and 
excessive  charges  by  persons  and  corporations  engaged  as 
common  carriers   in  transporting  persons,  and   property   or 
performing   other  services    of   a   public   nature,    and  shall 
provide   for  enforcing  such   laws   by  adequate  penalties  or 
forfeitures."     Chapter  4700,  Laws  1899,  is  entitled  "An  act 
to  revise  and  amend  an  act  entitled  'An  act  to  provide  for 
the  regulation  of  railroad  schedules,  freights,  express,  sleep- 
ing car  and  passenger  tariffs,  and  building  of  freight  and 
passenger  depots  in  this  state ;  to  prevent  unjust  discrimina- 
tion in  the  rates  charged  for  the  transportation  of  passengers 
and  freight,  and  to  prohibit  railroad  companies,  corporations, 
persons  and  all  common  carriers  in  this  state  from  charging 
other  than  just  and  reasonable  rates  and  to  enforce  the  same, 
and  to  prescribe  a  mode  of  procedure  and  rules  of  evidence  in 
relation   thereto,  and  to   provide   for  the  appointment  and 
election  of  commissioners  and  to  prescribe  their  duties  and 
powers,'  and  to  authorize  said  commissioners  to  regulate, 
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supervise,  and  control  the  use  and  the  charges  for  the  use  of, 
and  the  admission  to,  passenger  terminals  and  union  depots, 
and  to  vest  said  commissioners  with  judicial  powers  and 
provide  remedies  for  the  enforcement  of  the  provisions  of 
this  act/'  Section  1,  among  other  things,  provides  for  the 
selection  of  three  commissioners,  prescribes  their  qualifica- 
tions', salaries,  the  oath  and  terms  of  office,  and  requires  them 
to  elect  one  of  their  number  chairman.  Sections  3  and  4 
provide  that  if  any  railroad,  railroad  company,  or  common 
carrier  shall  charge,  collect,  demand,  or  receive  more  than  a 
fair  or  reasonable  rate  of  toll  or  compensation,  or  shall  make 
any  unjust  discrimination  in  its  rates  or  charges  of  toll  or 
compensation  for  the  transportation  of  passengers  or  freight 
of  any  description,  or  for  the  use  and  transportation  of  any 
railroad  car  upon  its  railroad  or  tracks,  or  upon  any  of  the 
branches  thereof,  etc.,  the  same  shall  be  dealt  with  as  there- 
inafter provided.  Section  5  provides  that  **the  provisions  of 
this  chapter  shall  apply  to  the  transportation  of  passengers 
and  property  and  to  the  receiving,  delivery,  storage  and 
handling  of  property  wholly  within  this  state  and  shall 
apply  to  all  railroad  corporations,  railroad  companies  and 
common  carriers  engaged  in  this  state  in  the  transportation 
of  passengers  or  property  by  the  railroads  or  common 
carriers  therein  from  any  point  within  this  state  to  any 
point  within  this  state.**  It  specifies  what  the  terms  **rail- 
road,**  '"railroad  company*'  or  **railroad  corporation,**  and 
'^common  carriers,'*  as  used  in  this  act,  shall  include, 
and  among  these  specifications  it  is  provided  that  the 
term  * 'railroad**  shall  include  **all  passenger  terminal 
companies  or  union  depot  companies,  whether  operating 
train  service  or  not**;  that  **  the  term  railroad  corpora- 
tion or  railroad  company  as  used  in  this  act  shall  be  deemed 
to  mean  all  corporations,  associations,  partnerships,  trus- 
tees, agents,  assignees  and  individuals,  all  express  com- 
panies and  sleeping  car  companies  included  now  owning  or 
operating,  or  which  may  hereafter  own  or  operate  any  railroad 
in  whole  or  in  part  in  this  state  or  owning  or  operating  any 
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train  or  car  service  on  any  railroad  in  this  state,"  and  that 
the  term  **common  carriers*'  shall  include  *'all  companies, 
and  any  person  or  persons  owning  or  operating  railroads, 
passenger  terminals   or  union   depots   for  the   purpose  of 
receiving,  delivering  or  transferring  passenger  traffic  to  and 
from  the  place  or  city  in  which  said  terminal  or  union  depot 
may  be  situated,  or  to  or  from  one  or  more  of  the  railroads 
operating  its  train  service  into  said  terminal  or  depot  from  or 
to  any  other  such  railroad  or  railroads.*'     Section  6  requires 
the  commissioners  to  make  reasonable  and  just  rates  of  freight 
and  passenger  traffics  to  be  observed  by  all  railroads,  railroad 
companies,  and  common  carriers  doing  business  in  this  state, 
over  their  respective  lines   or  connecting  lines;   to   make 
reasonably  and  just  regulations  for  the  observance  of  the  same 
as  to  charges  at  any  and  all  points  for  the  necessary  handling 
and  delivery  of  all   kinds  of  freight   and  transportation  of 
passengers,  and  for  the  prevention  of  any  unjust  discrimina- 
tion in  connection  therewith;  to  make  reasonable  and  just 
rates  of  charges  for  the  use  and  transportation  of  all  kinds  of 
railroad  cars  conveying  all  kinds  of  freight  to  and  from  any 
and  all  points  in  this  state;  empowers  them  to  make  reason- 
able and  just   joint  rates  for  all  connecting  railroads  doing 
business  in  this  state,  as  to  all  traffic  or  business  passing  from 
one  of  said  railroads  to  another,  and  to  require  the  establish- 
ment of  such  freight  and  passenger  depots  as  the  condition  of 
the  road,  safety,  and  convenience  of  passengers,  and  prompt 
delivery   of  freight,    and   the   most   convenient   transfer   of 
passengers  and  freight,  may  justify,  and  for  the  establishing 
of  such  schedules  for  the  arrival  and  departure  of  all  trains 
at  such  depots  as  public  comfort  and  convenience  may  require, 
and  provides  that  the  commissioners  * 'shall  have  the  power 
to  regulate,  supervise  and  control  all  passenger  terminal  or 
union  depot  companies,  whether  owned  or  operated  by  any 
railroad  in  connection  with   its  main  line,  or  by  a  separate 
company   organized   for  that   purpose,    and   to  require  the 
admission  into  such  union  depot  or  terminal  by  the  owner, 
lessee  or  operator  thereof,  of  any  railroad  company  or  com- 
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panies  which  may  desire  to  enter  such  terminal  or  union  depot, 
or  which  may  be  required  to  do  so  by  order  of  the  said  com- 
missioners, and  to  compel  the  person  or  company  operating 
said  depot  or  terminal  to  furnish  to  the  railroad  entering  the 
same,  fair  and  equal  participation  in  all  the  rights,  privileges, 
connections,  interchanges  of  traffic  and  other  benefits  of  said 
depot  or  terminal,  and  to  prescribe  and  enforce  just  and 
reasonable  rates  for  the  uses  of  such  terminal  or  depots,  and 
the  privileges  thereof,  and  to  require  two  or  more  railroads 
entering  the  same  town  or  city  to  erect,  operate  and  maintain 
a  joint  passenger  terminal  or  union  depot  and  to  provide  for 
the  interchange  of  traffic  between  said  railroads/'     This  sec- 
tion also  invests  the  commissioners  with  other  powers,  among 
which  is  **to  direct  and  control  all  other  matters  pertaining  to 
railroads  that  shall  be  for  the  good  of  the  public."     Section 
8  requires  the  commissioners  to  make  and  furnish  to  each 
railroad  corporation  doing  business  in  the  state  a  printed  or 
written  schedule  of  just  and  reasonable  rates  and  charges  for 
transportation  of  freights,  passengers,  and  cars  on  its  railroad, 
or  railroads  under  its  control  or  management,  and  provides 
that  such  schedule,    certified   by    the   chairman,    shall   be 
admitted  in  evidence  without  necessity  for  other  proof,  and 
shall  in  all  suits  brought  against  any  railroad  corporation 
wherein  is  involved  the  rates  of  such  railroad  corporation  for 
the  transportation  of  freight,  or  transportation  or  use  of  any 
kind  of  car,  or  for  transportation  of  any  passenger  or  passen- 
gers, or  for  any  unjust  discrimination  in  relation  thereto,  be 
deemed  and  taken  in  all  courts  as  prima  facie  evidence  that 
the  rates  fixed  in  such  schedule  are  just  and  reasonable  rates 
of  charges  for  the  transportation  of  freight,  cars,  and  passen- 
gers upon  the  railroads.     It  also  gives   the  commissioners 
power  to  change  or  revise  any  schedule,  requires  them,  before 
changing,  revising,  fixing,  adopting,  or  allowing  any  such 
schedule,  or  prescribing  any  such  rules  and  regulations,  to 
give  notice  in  the  manner  therein  directed,  and  entitles  all 
railroad  corporations  and  persons  interested  to  a  just  and  fair 
hearing  before  the  commissioners,  and  also  provides,  among 
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other  things,  that '*all  the  rules  and  regulations  made  and 
prescribed  by  said  commissioners  for  the  transportation  of 
persons  and  property  on  the  railroads  subject  to  the  provisions 
of  this  act,  or  to  prevent  unjust  discrimination  or  other  abuses 
by  them,  shall  be  deemed  and  held  to  h^ prima  facie  reason- 
able and  just,  and  are  made/r^ma  facie  evidence  in  the  same 
manner  the  said  schedules  are  made  prima  fa^ie  evidence.'* 
Section  10  requires  every  railroad,  railroad  company,  and 
common  carrier  to  furnish  the  commissioners  on  or  before 
August  1st,  each  year,  a  full  and  true  statement,  under  oath 
of  the  proper  of&cer,  of  the  affairs  of  the  company  as  they 
existed  on  the  1st  day  of  July  preceding,  specifying  certain 
matters  to  be  so  reported.  Section  12,  among  other  things, 
provides  penalties  not  exceeding  $5,000  against  railroads, 
railroad  companies,  or  other  common  carriers  for  violating 
or  disregarding  any  rate,  schedule,  rule,  or  regulation 
provided  or  prescribed  by  the  commissioners,  or  for 
failure  to  make  reports,  or  for  otherwise  violating  any  provi- 
sion of  the  act,  to  be  fixed  and  imposed  by  the  commissioners 
upon  not  less  than  10  days'  notice  after  a  hearing,  and 
authorizes  suits  to  be  brought  by  the  commissioners,  in  the 
name  of  the  state  of  Florida,  to  recover  same.  It  provides 
that  the  fact  of  the  fixing  and  imposing  of  such  fine  by  the 
commissioners  shall  constitute ^r/wa  facie  evidence  of  every- 
thing necessary  to  create  the  liability  or  require  the  payment 
of  the  fine  or  penalty  so  fixed  and  imposed,  and  to  authorize 
a  recovery  thereon  in  any  action  or  proceeding  brought  by  the 
commissioners,  and  that  a  copy  of  the  entry  in  the  minute 
book  of  the  commissioners  of  the  order  fixing  and  imposing 
such  fine  or  penalty,  certified  by  the  chairman,  shall  con- 
stitute prima  facie  evidence  of  the  fact  that  such  fine  or  pen- 
alty was  fixed  and  imposed  by  the  commission.  Section  13 
requires  the  commissioners  to  institute  certain  suits  for  the 
benefit  of  certain  individuals  wronged,  injured,  or  discrimi- 
nated against  by  railroads,  railroad  companies,  and  common 
carriers  in  violation  or  disregard  of  any  rule,  rate,  or  regu- 
lation provided  by  the  commissioners,  and  authorizes  such 
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persons,  under  certain  circumstances,  to  institute  suits  in 
'their  own  names,  and  fixes  the  measure  of  damages  to  be 
recovered.  Section  14,  among  other  things,  provides  that 
*Mnall  cases  under  the  provisions  of  this  act  the  rules  of 
evidence  shall  be  the  same  as  in  civil  actions  except  as  here- 
inbefore otherwise  provided.'*  By  section  17  the  commis- 
sioners are  given  power  to  issue  subposnaSi  subpcsnas  duces 
tecunty  and  other  writs,  to  secure  testimony  and  books  and 
papers,  and  attachments  to  compel  obedience  to  such  writs, 
and  power  to  punish  for  contempt.  Each  commissioner  is 
authorized  to  administer  oaths.  The  board  may  authorize  a 
member  to  make  investigations  or  examinations  outside  of 
their  office  anywhere  in  the  state,  and  such  member  is  required 
to  report  to  the  full  board  the  result  of  his  investigations. 
The  secretary  of  the  board  and  the  sheriffs  of  the  state  are 
authorized  to  serve  any  subpoena^  notice,  or  other  process  or 
paper  issued  by  the  commissioners.  By  section  18 ,  any  officer, 
agent,  or  employee  of  any  railroad,  railroad  company,  or 
other  common  carrier  who  willfully  refuses  to  furnish  any 
report  required  by  the  commissioners  as  necessary  to  the 
purpose  of  the  act,  or  willfully  and  unlawfully  hinders,  delays, 
or  obstructs  the  commissioners  in  the  discharge  of  their 
duties,  may  be  by  them  punished  for  contempt.  Section  21 
provides  that  '*said  commissioners  may  at  their  discretion 
cause  to  be  instituted  in  any  court  of  competent  jurisdiction 
in  this  state  by  the  attorney  general ,  state  attorney  or  special 
counsel,  in  the  name  of  the  state,  proceedings  by  or  iorman- 
datnus,  injunction,  mandatory  injunction,  prohibition  or  pro- 
cedendo, against  any  such  company  or  common  carrier 
subject  to  the  provisions  of  this  act,  or  against  any  officer 
or  officers,  agent  or  agents  thereof,  to  compel  the  observance 
of  the  provisions  of  this  act  or  any  rule,  rate  or  regulation  of 
the  commissioners  made  thereunder,  or  to  compel  the  refund- 
ing 9f  any  moneys  exacted  in  violation  of  any  of  the  pro- 
visions of  this  act.*'  It  also  provides  that  the  **commis- 
sioners  are  hereby  given  and  granted  full  authority  to  do  and 
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perform  any  act  or  thing  necessary  to  be  done  to  effectually 

carry  out  and  enforce  the  provisions  and  objects  of  this  act." 

There  are  various  other  provisions  in  the  act,  but  they  are 

immaterial  to  the  questions  raised  by  the  motion  to  quash. 

Geo,  P,  Raneyy  Alex,  JV,  Smithy  Charles  S,  Adams,  E.  J. 
L'Engle,  JV.B.  Lamar ,  Atty,  Gen,,  and  J,  M,  Barrs,  special 
counsel,  for  plaintiff  in  error. 

John  E,  Hartridge  and  John  A,  Henderson,  for  defendant  in 
error. 

Carter,  J.     (after  stating  the  facts).     I.  First  ground  of 

the  motion  to  quash  :  We  perceive  no  impropriety  in  naming: 

Benjamin  S.  Liddon  and  John  M.  Barrs,  in  their  capacity  as 

.    .^  special  counsel  for  the  railroad  commissioners. 

Terminal  Com-  ' 

SSS^SfaSSSS'    along  with  the  attorney  general,  as   relators  in 
^aSdiSaJS^   this    proceeding.     Section    21   of   the   railroad 

Balaton. 

commission  law  expressly  authorizes  the  com* 
missioners  to  cause  to  be  instituted  by  the  attorney  general, 
state  attorney,  or  special  counsel,  in  the  name  of  the  state, 
proceedings  by  or  for  mandamus,  etc.;  and  it  appears  from 
the  allegations  of  the  alternative  writ  that  the  commissioners 
directed  the  attorney  general  and  special  counsel  to  institute 
the  necessary  legal  proceedings  to  enforce  compliance  with 
the  regulation  here  sought  to  be  enforced,  and  that  these 
proceedings  were  instituted  by  the  attorney  general  and 
special  counsel  in  obedience  to  such  directions. 

II.  Fifteenth  ground  of  the  motion  to  quash:  Section  6  of 
the  railroad  commission  law  gives  the  commissioners  power 
to  require  the  admission  into  certain  passenger  terminals  by 

the  owner,  lessee,  or  operator  thereof,  of  any 
iSS^iSffl^       railroad  company,  under  circumstances  therein 

Clancy  of  ,  _         ^_.,  .       .  ,  - 

Bvidence,  Stated.     The  commissioners  have  made  a  reg- 

ulation requiring  the  Jacksonville  Terminal 
Company,  a  Florida  corporation,  to  admit  the  Atlantic, 
Valdosta  &  Western  Railway  Company  to  the  privileges  and 
benefits  of  its  common  passenger  station  or  terminal  at  Jack- 
sonville.    This  regulation  imposes  the  specific  duty   upon 
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the  corporation,  and  not  upon  any  particular  officer  of  that 
company.  The  commissioners  also  found  that  the  facilties 
of  the  terminal  company  were  not  only  sufficient  to  enable  it 
to  accommodate  the  railways  then  furnished  by  it,  but  also 
to  accommodate  the  Atlantic,  Valdosta  &  Western  Railway 
Company.  The  regulation  here  sought  to  be  enforced  is, 
under  section  8  of  the  law,  to  be  deemed  and  held  to  he  prima 
/<3^2>  reasonable  and  just;  and  under  section  21  it  may  be 
enforced  by  mandamus  against  the  terminal  company,  upon 
whom  the  duty  to  perform  the  order  rests.  Under  these 
circumstances,  it  affirmatively  appears  that  the  terminal 
company  has  power  to  comply  with  the  regulation,  and  as  the 
duty  devolves  upon  it  as  a  corporation,  and  not  upon  any 
particular  officer  thereof,  the  writ  is  properly  directed  to  the 
corporation.  Ang.  &  A.  Corp.  §  718  ;  High,  Extr.  Rem.  § 
440;  State  v.  Chicago,  M.  &  N,  R.  Co.,  79  Wis.  259,  48  N. 
W.  243,  12  L.  R.  A.  180. 

III.  Second  ground  of  the  motion  to  quash:  It  is  not 
claimed  that  mandamus  would  not  ordinarily  be  an  appropri- 
ate remedy  to  coerce  the  regulation  here  sought  to  be  enforced, 
but  it  is  contended  that  the  last  clause  of   sec-     „ 

Same— Bame— 

tion  30,  art.  16,  of  the  constitution,  **and  shall  SlS^SthSmy 
provide  for  enforcing  such  laws  by  adequate  oonSSSScSSi" 
penalties  or  forfeitures,'*  by  implication  forbids 
the  use  of  mandamus  and  other  remedies  for  enforcing  duties 
imposed  b}*  laws  passed  to  accomplish  the  purposes  specified 
in  the  first  clause  of  the  section.  The  argument  is  that  the 
section  grants  a  power,  and  prescribes  the  mode  of  exercis- 
ing it,  and  that  the  use  of  the  words  ^'penalties  or  forfeitures'* 
implies  the  exclusion  of  other  remedies,  upon  the  maxim, 
*^ Expressio  unius  est  exclusio  alter tus,'*  The  constitution 
of  1885  is  a  revision  of  that  of  1868,  and  the  section  invoked 
is  a  new  one, — first  introduced  in  the  1885  constitution.  The 
authorities  are  practically  uniform  that,  under  constitutions 
like  ours  of  1868  (article  5,  §  l)  and  1885  (article  3, 
§  1)  the  clause  **The  legislative  authority  of  this  state 
shall  be  vested  in"    a   designated  body  (the   legislature)  , 
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vests  in  the  legislative  department  full  and  complete  leg- 
islative power,  subject  only  to  the  limitations  or  restric- 
tions contained  in  the  constitution,  or  in  the  consti- 
tution of  the  United  States.  This  principle  is  distinctly 
asserted  in  many  of  the  cases  cited  by  the  defendant  in  error, 
and  is  elementary.  Cooley,  Const.  Lim.  p.  104;  Cotton  v. 
Commissioners,  6  Fla.  610;  State  v,  Covington,  29  Ohio  St. 
102 ;  State  v.  Aiken,  42  S.  C.  222,  20  S.  E.  221,  26  L.  R.  A. 
345.  The  power  to  provide  remedies,  and  to  precribe  penal- 
ties or  forfeitures,  for  violation  of  laws  which  the  legislature 
is  competent  to  enact,  or  to  enforce  or  punish  the  failure  to 
perform  duties  created  by  such  laws,  is  certainly  a  legislative 
power,  and  is  therefore  necessarily  embraced  in  the  general 
grant  of  legislative  power  quoted.  Under  the  same  clause  in 
the  constitution  of  1868,  there  can  be  no  doubt  that  the  legis- 
lature might  have  authorized  the  writ  of  mandamus  to  enforce 
the  lawful  orders  of  a  board  of  railroad  commissioners  cre- 
ated by  a  valid  law;  and  the  constitution  of  1885  being  a 
revision  of  that  of  1868,  and  continuing  in  force  the  general 
grant  of  legislative  power,  should  not  be  held  to  limit  or 
abridge  that  power,  unless  there  is  something  in  the  latter 
evidencing  an  intention  so  to  do.  There  is  nothing  in  the 
language  of  section  30,  art.  16,  to  indicate  an  intention  that 
the  laws  referred  to  should  be  enforced  only  by  the  imposi- 
tion of  penalties  or  forfeitures,  or  that  the  legislature  should 
not  provide  other  methods  or  remedies  for  enforcing  duties 
arising  under  such  laws.  There  is  no  inconsistency  between 
the  power  here  mentioned,  z;2>.  to  impose  penalties  or  forfei- 
tures, as  a  means  of  enforcing  laws,  and  the  power  to  prescribe 
or  authorize  civil  remedies  to  enforce  duties  created  by  such 
laws.  Even  if  the  section  be  construed  as  a  grant  of  power, 
the  language  of  the  first  clause  would  necessarily  carry  the 
power  to  provide  remedies  and  to  prescribe  penalties,  as  a 
means  of  enforcing  the  laws,  to  pass  which  **full  power"  is 
by  the  section  declared  to  be  in  the  legislature ;  and  to  give 
the  last  clause  the  effect  contended  for  by  defendant  in  error 
would    not   only  detract  materially  from  the  **full  power" 
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mentioned  in  the  same  section  as  being  vested  in  the  legisla- 
ture, but  would  be  to  impose  a  limitation  upon  the  preceding 
clause,  although  the  last  clause  does  not  purport  to  limit,  but 
to  declare  something  additional  to,  that  mentioned  in  the 
first.  Where  the  constitution  makes  a  'general  grant  of  all 
the  legislative  power,  other  provisions  in  that  instrument  are 
not,  generally  speaking,  grants  of  power  to  the  legislature, 
but  are  inserted  either  as  limitations  upon  that  power,  or  for 
some  other  purpose.  While  constitutional  prohibitions  upon 
the  legislature  need  not  always  be  express,  but  may  arise 
from  implication,  yet  the  implied  prohibition  must  result 
from  the  insertion  of  some  express  provision,  as  mere  silence 
of  the  constitution  cannot  be  construed  as  a  prohibition. 
The  rule  is  that  nothing  shall  be  regarded  as  prohibited 
which  is  not  so  either  expressly  or  by  fair  and  reasonable 
implication.  Lowrey  v.  Gridley,  30  Conn.  450;  Morrison  v. 
Springer,  15  Iowa,  304;  Bushnell  v,  Beloit,  10  Wis,  195; 
Town  of  Bennington  v.  Park,  50  Vt.  178 ;  State  v,  Covington, 
29  Ohio  St.  102;  Prouty  v.  Stover,  11  Kan.  235;  Field  z;. 
People,  2  Scam.  79.  If  we  construe  this  section  as  a  grant 
of  power,  and  apply  the  rules  contended  for  by  defendant  in 
error,  it  would  follow  that  the  legislature  could  not  enact 
laws  in  regard  to  persons  and  corporations  engaged,  as  com- 
mon carriers,  in  transporting  persons  and  property,  or 
performing  other  services  of  a  public  nature,  except  to  cor- 
rect abuses,  and  prevent  unjust  discrimination  or  excessive 
charges,  and  they  would  be  wholly  relieved  from  the  opera- 
tion of  many  wholesome  laws  passed  under  the  general  police 
power  of  the  state,  to  which  other  persons  would  be  subject. 
Penalties  or  forfeitures  could  not  be  enforced  against  them 
for  violation  of  any  law  of  the  state,  other  than  those  passed 
in  pursuance  of  the  power  conferred  by  the  section  ;  and, 
even  as  to  laws  passed  in  pursuance  of  the  powers  there 
granted,  neither  the  public  nor  individuals  could  be  given 
remedies  to  enforce  the  laws,  or  to  recover  damages  for 
injuries  caused  by  a  breach  of  duty  imposed  by  such  laws, 
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except  to  recover  a  penalty  or  to  enforce  a  forfeiture.  It 
would  be  doing  violence  to  the  intelligence  of  the  convention 
who  framed,  and  to  the  people  who  adopted,  the  constitution, 
to  suppose  that  such  result  was  intended.  The  rules  of 
interpretation  invoked  by  the  defendant  in  error  are  correct, 
and  should  be  adhered  to  in  all  cases  where  applicable,  but 
they  are  not  to  be  applied  indiscriminately  to  every  case;  for 
the  grant  of  one  power  by  the  constitution  is  not  necessarily 
exclusive  of  another,  and  the  expression  of  one  thing 
does  not  necessarily  exclude  another.  Ex  parte  Henderson, 
6  Fla.  279;  Barber  v.  State,  13  Fla.  675;  Ex  parU 
Bell,  19  Fla.  608;  1  Story,  Const.  §  448;  State  v. 
Hocker.  35  Fla.  19,  16  South.  614.  **In  order  to  ascer- 
tain how  an  affirmative  or  negative  provision  excludes 
or  multiplies  others,  we  must  look  to  the  nature  of  the  pro- 
vision, the  subject-matter, — the  objects  and  scope  of  the 
instrument.  These,  and  these  only,  can  properly  determine 
the  rule  of  construction.''  Ex  parte  Henderson,  ji^^r a.  In 
construing  constitutions,  as  well  as  statutes,  the  object  is  to 
ascertain  the  true  intention  or  meaning  expressed  in  the 
instrument.  Where  the  language  is  plain  and  unambiguous, 
there  is  nothing  to  construe.  The  meaning  conveyed  by 
plain  and  unambiguous  language  must  not  be  changed  or 
distorted  by  the  application  of  any  technical  rule  of  con- 
struction. There  does  not  appear  to  be  any  ambiguity  in 
the  language  used  in  this  section.  It  does  not  purport  to 
confer  a  power,  or  to  point  out  the  manner  in  which  a  power 
shall  be  exercised.  The  section  was  inserted  in  response  to 
a  popular  demand  for  some  provision  upon  the  subject.  It 
does  not  grant  the  legislature  a  power.  It  expressly  recog- 
nizes a  power,  and  declares  that  it  does  exist.  The  provi- 
sion is  a  specific  declaration  that  the  power  exists  in  the 
legislature,  to  be  exercised  at  any  time ;  and  because  of  its 
importance,  and  possibly  to  guard  against  the  misinterpre- 
tation of  other  provisions  to  impair  or  deny  the  power,  it 
was  specifically  mentioned  and  declared  in  the  constitution. 
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This,  it  seems  to  us,  is  clearly  the  effect  of  the  first  clause. 
The  last  clause  does  not  purport  to  confer  any  power  to  provide 
for  imposing  penalties  or  forfeitures.  It  requires  the  legis- 
lature to  provide  for  enforcing  the  laws  by  adequate  penalties 
for  forfeitures,  but  it  does  not  confer  the  power  to  do  so; 
for  without  that  clause  the  legislature  would  have  had  ample 
power  to  do  precisely  the  same  thing.  The  use  of  the 
words  "penalties  or  forfeitures*'  conveys  the  idea  of  punish- 
ment for  violation  of  the  laws  to  be  made,  and  for  the 
reasons  stated  in  Pensacola  &  A.  R.  Co.  v.  State,  25  Pla. 
310  (text,  313),  5  South.  833,  3  L.  R.  A.  663,  it  was  deemed 
best  to  leave  no  discretion  with  the  legislature  as  to  whether 
it  should  provide  for  penalities  or  forfeitures.  Hence  the 
mandatory  command,  ''and  shall  provide  for  enforcing  such 
laws  by  adequate  penalties  or  forfeitures.*'  In  short,  this 
clause  imposes  a  duty,  but  grants  no  power.  The  imposition 
of  a  duty  is  not  ordinarily  to  be  construed  as  a  limitation 
upon  power.  Curryer  v,  Merrill,  25  Minn.  1 .  The  command 
to  provide  for  enforcing  the  laws  by  penalties  and  forfeitures 
leaves  no  discretion  with  the  legislature  upon  that  subject, 
but,  the  clause  being  silent  as  to  other  remedies  for  enforcing 
duties  growing  out  of  those  laws,  it  rests  in  the  legislative 
discretion  to  provide  such  as  it  may  see  fit,  or  for  the  courts 
to  apply  such  of  the  ordinary  remedies  as  may  be  applicable. 
It  is  argued  that,  when  the  constitution  directs  how  a  thing 
shall  be  done,  that  is,  in  effect,  a  prohibition  to  its  being 
done  in  any  other  way;  and  we  are  referred  to  the  case  of 
State  z/.  Barnes,  24  Fla.  29,  3  South.  433,  announcing  that 
rule  of  construction.  The  rule  is  recognized  as  correct,  and 
was  unquestionably  properly  applied  in  that  case.  It  is 
evident  from  a  reading  of  the  clause  of  the  constitution  there 
under  consideration  that  the  manner  there  prescribed  was 
intended  to  be  exclusive.  But  there  is  nothing  in  the  section 
we  are  now  considering  which  conveys  an  intent  to  exclude 
other  remedies,  and  if  it  w'as  intended  to  deny  the  power  of 
the    legislature  to   provide  them,    or   of   the  courts  to  apply 
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those  granted  them  by  the  constitution,  some  language 
would  have  been  used  from  which  that  intent  could  be 
legitimately  inferred.  The  prohibition  to  exercise  a  proper 
legislative  power  must  be  either  expressed,  or  fairly  and 
reasonably  implied,  and  there  is  nothing  in  this  section 
which  can  be  reasonably  construed  as  an  express  or  implied 
prohibition.  The  legislature  of  1887  and  several  subsequent 
ones  have  passed  legislation  upon  the  subjects  mentioned  in 
this  section  of  the  constitution.  All  or  nearly  all  of  those 
laws,  in  addition  to  imposing  penalties,  have  given  to  indi- 
viduals rights  of  action  for  damages  sustained  in  consequence 
of  the  violation  of  those  laws.  So  that  the  legislative  con- 
struction accords  with  that  which  we  have  placed  upon  this 
section.  Moreover,  this  court  in  1888-89  entertained  juris- 
diction of  a  proceeding  by  mandamus^  upon  relation  of  the 
attorney  general  against  the  Florida  Southern  Railway 
Company,  to  compel  it  to  transport  oranges  at  the  rates 
established  by  the  commissioners  appointed  under  the  rail- 
road commission  law  of  1887.  The  defendant  moved  to 
quash  the  alternative  writ,  and  also  interposed  a  demurrer. 
The  motion  to  quash  was  denied,  and  the  demurrer  overruled. 
The  defendant  thereupon  filed  its  return,  to  the  effect  that, 
in  obedience  to  the  command  of  the  alternative  writ,  it  had 
abandoned  its  own  rates  upon  oranges,  and  adopted  those 
prescribed  by  the  commissioners.  As  nothing  but  a  memo- 
randum opinion  was  ever  prepared,  it  was  not  published  in 
the  Reports,  but  we  have  ascertained  the  foregoing  facts  from 
the  records  of  the  court.  See,  also.  State  v,  Pensacola  &  A. 
R.  Co.,  27  Fla.  403,  9  South.  89,  where  this  court  entertained 
jurisdiction  of  mandamus  to  enforce  compliance  with  certain 
regulations  made  by  the  same  board  of  railroad  commis- 
sioners. It  is  hardly  probable  that  in  these  cases  the  court 
and  counsel  would  have  overlooked  so  important  a  matter  as 
a  constitutional  prohibition  against  the  use  of  mandamus  in 
such  cases. 

IV.  Twelfth  ground  of  the  motion  to  quash:     Under  the 
powers  conferred  by  section   6  of  the  railroad  commission 
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law,  the  commissioners  have  prescribed  a  rule  or  regulation, 
and  therein  fixed  rates  for  the  uses  and  privi- 


leges of  the  passenger  terminal  of  defendant  SISSl 
in  error  by  the  Atlantic,  Valdosta  &  Western  ofBatS? 
Railway  Company.  Under  section  8  this  rule 
or  regulation  is  to  **be  deemed  and  held  to  b^  prima  facie 
reasonable  and  just.''  This  being  true,  it  was  not  necessary 
to  allege  that  the  amount  so  fixed  was  not  less  that  the  amounts 
paid  by  other  patrons  of  the  defendant  in  error  for  a  like 
enjoyment  of  such  facilities  and  service.  As  the  statute 
requires  that  the  rule  or  regulation  here  sought  to  be  enforced 
be  deemed  and  held  to  be  prima  facie  reasonable  and  just,  it 
is  unnecessary  to  allege  in  the  alternative  writ  any  fact  tend- 
ing to  show  that  it  is  reasonable  and  just.  Storrs  v.  Rail- 
road Co.,  29  Fla.  617,  11  South.  226. 

V.  Fourteenth  ground  of  the  motion  to  quash :  This 
ground  fails  to  point  out  any  other  remedy  by  which  the 
Atlantic,  Valdosta  &  Western  Railway  Company  can  be 
admitted  into  the  passenger  terminal  of  the 
defendant  in  error  in  pursuance  of  the  regula-  sSSS^SSSSiies. 
tion  of  the  railroad  commission,  and  the  briefs 
upon  this  hearing  do  not  attempt  to  do  so.  The  argument 
under  this  ground  is  that  there  is  no  remedy  whatever 
whereby  the  defendant  in  error  can  be  compelled  to  admit 
the  Atlantic,  Valdosta  &  Western  Railway  Company  to  the 
uses  of  its  terminal  station,  and  to  do  so  would  be  to  take 
the  private  property  of  the  terminal  company  for  the  private 
use  of  the  railroad  company.  We  shall  consider  this  branch 
of  the  case  under  other  grounds  of  the  motion  to  quash.  If 
it  is  meant  to  assert  that  an  action  for  damages,  or  proceed- 
ings to  enforce  the  penalty  denounced  by  the  statute  for 
failure  to  comply  with  the  regulation  of  the  commission, 
will  preclude  the  use  of  mandamus ^  then  we  have  no  hesi- 
tancy in  overruling  this  contention,  because  these  remedies 
are  inadequate,  and  neither  of  them  is  adapted  to  secure  a 
performance  of  the  duty  to  the  public  here  sought  to  be 
enforced.  High,  Extr.  Rem.  §§  17,  18,  35;  Ray  v,  Wilson, 
29  Fla.  342,  10  South.  613,  14  L.  R.  A.  783. 
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VI.  Third  and  sixth  grounds  of  the  motion  to  quash : 
There  is  nothing  in  this  record  to  show  that  the  commis- 
sioners, in  determining  the  propriety  of  the 
inSSt2*™oSin-  regulation  made  by  them,  were  actuated  by 
cesaofLaw.  Considerations  of  public  interest  and  conven- 
ience, other  than  as  such  public  interest  and 
convenience  were  involved  in  the  transportation  of  persons 
and  freight  from  points  in  Florida  to  points  in  Florida. 
We  have  no  information  from  this  record  as  to  how  many 
miles  of  road  the  Atlantic,  Valdosta  &  Western  Railway 
Company  has  in  this  state,  nor  what  proportion  of  its  busi- 
ness is  local  to  this  state.  As  the  regulation  must  be 
presumed  to  be  reasonable  and  just,  we  must  assume  that 
the  local  business  is  sufficient  to  justify  the  regulation,  in 
the  absence  of  some  showing  that  the  commission  did  in 
fact  take  into  consideration  interstate  business.  Jacobson 
V.  Railroad  Co.,  71  Minn.  519,  74  N.  W.  893,  40  L.  R.  A. 
389.  It  is  true  that  the  regulation  requires  the  admission 
of  all  the  passenger  engines  and  trains  of  the  Atlantic,  Val- 
dosta &  Western  Railway  Company,  and,  as  the  road 
extends  into  the  state  of  Georgia,  it  is  possible  that  some  of 
these  trains  may  at  times  carry  no  passengers  bound  from 
points  within  to  points  within  the  state  of  Florida.  The 
defendant  in  error  is  a  domestic  corporation  engaged  in 
furnishing  terminal  facilities  for  railroad  common  carriers 
entering  the  city  of  Jacksonville.  It  is  not  engaged  in 
interstate  business.  Its  business  is  purely  local.  The 
Atlantic,  Valdosta  &  Western  Railway  Company,  though  a 
part  of  its  business  may  be  interstate,  desires  to  enter  the 
terminal  station,  and  makes  no  contention  that  the  order 
permitting  it  to  do  so  interferes  with  its  interstate  business. 
The  commissioners  find  that  it  is  essential  to  the  best  inter- 
est and  convenience  of  the  public  that  the  terminal  facilities 
of  the  common  passenger  station  be  furnished  the  railway 
company.  The  station  is  located  in  a  city,  and  it  may  be 
that  the  public  safety  as  well  as  the  public  convenience 
requires  that  the  terminal  company  accommodate  the  railway 


Am  &  Engr  TERMINAL  COMPANIES  753 

RCas 

State  V.  Jacksonville  Terminal  Co 

company.  The  regulation  in  question  is  not  in  itself  unrea- 
sonable. It  has  appropriate  relation  to  the  public  safety 
and  convenience  I  does  not  go  beyond  the  necessities  of  the 
case,  and  is  not  directed  against  interstate  commerce.  While 
it  may  be  true  that  some  of  the  trains  of  the  railway  com- 
pany may  carry  no  passengers  bound  from  points  within  to 
points  within  the  state,  yet  it  was  not  improper  for  the 
commissioners  to  take  into  consideration  all  the  circum- 
stances affecting  passenger  travel  within  the  limits  of  the 
state,  and,  as  far  as  practicable,  make  such  regulations  as 
were  just  to  all  who  might  pass  over  the  Atlantic,  Valdosta. 
&  Western  Railway.  They  could  consider  the  convenience 
of  the  public  who  might  travel  from  one  point  to  another 
in  the  state  on  domestic  trains,  and  they  were  not  bound  to 
ignore  the  safety  and  convenience  of  the  public  desiring  to 
travel  from  places  within  to  places  without,  or  from  places 
without  to  places  within,  the  state,  at  least  in  so  far  as  those 
matters  were  involved  in  furnishing  proper  terminal  facilities 
located  wholly  within  the  state  by  a  domestic  corporation. 
This  regulation  is  not  directed  against,  but  is  in  aid  of, 
interstate  commerce.  It  affects  it  only  incidentally.  It  is 
not  subject  to  the  objection  that  it  is  an  unconstitutional 
interference  with  interstate  commerce.  Lake  Shore  &  M. 
S.  Ry.  Co.  V.  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  465,  43  L. 
Bd.  702,  and  authorities  therein  cited;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  Ed.  77  ;  Budd  v.  New  York,  143  U.  S.  517, 
12  Sup.  Ct.  468,  36  L.  Ed.  247  ;  Brass  v.  North  Dakota,  153 
U.  S.  391,  14  Sup.  Ct.  857,38  L.  Ed.  757;  Jacobson  v. 
Railroad  Co.,  supra, 

VII.  Fifth  ground  of  the  motion  to  quash :   In  view  of  the 
express  language  used  in  section  6,  and   the   definition   of 
"railroad  company"   and   other   provisions  in 
section  5  of  the  railroad  commission  law,  there  SSStSSiitneB 
is  no  room  to  contend  that  the  Atlantic,  Val-  sauroRd 

CommlsalonerB. 

dosta   &   Western    Railway   Company   is    not 
subject  to  the   regulation,  supervisioq,  and  control   of   the 
16  (N  8)  A  &  £)  R  Cas— 48 
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railroad  commissioners  in  so  far  as  its  line  of  road  is  located 
in  this  state,  and  in  so  far  as  its  business  is  confined  to  state 
traffic.  It  has  invoked  the  jurisdiction  of  the  commissioners 
over  the  defendant  in  error,  which  is  ample  to  enable  them 
to  make  the  regulation  sought  to  be  enforced,  and  has 
voluntarily  complied  with  the  requirements  of  such  regula- 
tion. There  is  no  ground,  therefore,  for  the  defendant  in 
error  to  contend  that  the  commission  had  no  authority  over 
the  railway  company. 

VIII.  Seventh  ground  of  the  motion  to  quash  :  What  we 
have  said  in  the  sixth  paragraph  of  this  opinion  is  applicable 
to  the  seventh  ground  of  the  motion  to  quash.  Although 
Same-  ^his   grouud   does    not  deny  that  the  commis- 

of  Rates-ooMti-    sioucrs  havc  power  to  consider  the  best  inter- 

tutional  Law. 

est  and  convenience  of  the  public  in  regard  to 
transportation  of  persons  and  property  wholly  within  the 
state,  the  argument  upon  this  ground  of  the  motion  is  that 
section  30,  art.  16,  of  the  constitution  prohibits  the  legisla- 
ture from  authorizing  the  commissioners  to  consider  the 
best  interest  and  convenience  of  the  public  in  discharging 
their  duties.  The  public  safety,  interest,  and  convenience 
are  clearly  embraced  within  the  legislative  power  of  the 
state.  Louisville  &  N.  R.  Co.  v,  Kentucky,  161  U.  S.  677, 
16  Sup.  Ct.  714,  40  L.  Ed.  849;  Gladson  v.  Minnesota,  166 
U.  S.  427,  17  Sup.  Ct.  627,  41  L.  Ed.  1064;  Lake  Shore  & 
M.  S.  Ry.  Co.  V,  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  465,  43  L. 
Ed.  702  ;  Same  v.  Smith,  173  U.  S.  684,  19  Sup.  Ct.  565, 43  L. 
Ed.  858;  Railroad  Co.  v,  Gibbes.  142  U.  S.  386,  12  Sup.  Ct. 
255,  35  L.  Ed.  1051.  It  is  absolutely  necessary  to  take  into 
consideration  the  public  interest,  comfort,  safety,  and  con- 
venience, in  determining  what  is  an  abuse  or  an  unjust  dis- 
crimination, or  an  excessive  charge, — not  that  these  matters 
are  to  be  determined  solely  with  reference  to  the  public 
interest,  comfort,  safety,  and  convenience,  but  some  or  all  of 
them  necessarily  enter  into  the  inquiry.  Indeed,  it  is  the 
public  nature  of  the  services  being  performed,  or  the  public 
nature  of  the  business  engaged  in  by  common  carriers  and 
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others,  which  justifies  the  state  in  controlling  and  regulating 
them  for  the  public  welfare;  and  the  section  of  the  consti- 
tution invoked,  instead  of  prohibiting  consideration  of  the 
public  interest  and  convenience,  expressly  recognizes  them 
as  proper  considerations  in  determining  what  is  an  abuse,  an 
unjust  discrimination,  or  an  excessive  charge. 

IX.  Fourth  ground  of  the  motion  to  qu^sh :  Without 
stopping  to  inquire  whether  in  this  proceeding  mere  errors  of 
the  commissioners  can  be  reviewed,  it  is  suflftcient  to  say  that 
neither  this  ground  of  the  motion  nor  the  briefs  point  out 
wherein  the  commissioners  erred  in  making  the  regulation 
sought  to  be  enforced,  upon  the  petition  of  the  Atlantic, 
Valdosta  &  Western  Railway  Company.  As  will  be  shown 
hereinafter,  the  commissioners  had  jurisdiction  to  make  the 
regulation.  They  acted  only  after  notice  to  the  parties  and 
an  answer  to  the  petition,  after  hearing  evidence  and  argument 
of  counsel,  and  after  having  viewed  the  premises  in  person, 
and  investigated  the  business  of  the  defendant  in  error.  The 
regulation  made  by  them  is  by  the  statute  declared  to  be 
prima  facie  just  and  reasonable,  and  there  is  nothing  what- 
ever to  show  any  error  on  their  part. 

X.  Eighth,  tenth,  thirteenth,  and  seventeenth  grounds  of 
the  motion  to  quash :  We  think  the  proper  construction  of 
that  part  of  section  6  of  the  railroad  commission  act  referring 
specially  to  passenger  terminals  requires  us  to 

hold  that  the  power  thereby  conferred  upon  the  5.S^^?e*"°°" 
commissioners  to  require  the  admission  therein  «id  use-lixtogr 

^  Bates— Authority 

of  railroad  companies  desiring  or  required  by  ooS^uSSoners- 
the  commissioners  to  enter  has  no  reference  to  a  of  statute. 
terminal  station  owned  and  used  exclusively 
for  its  own  traffic  by  any  common  carrier  or  railroad  com- 
pany, but  applies  to  those  passenger  terminals  owned  or 
operated  by  a  terminal  company  or  individual,  or  by  a  rail- 
road company  in  connection  with  its  main  line,  where  such 
terminal  company,  individual,  or  railroad  company  under- 
takes to  furnish  terminal  facilities  to,  or  permits  the  use  of 
such  terminal  and  its  privileges  by,  one  or  more  railroad 
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common  carriers.  This  intention,  we  think,  is  clearly  man- 
ifest from  the  use  of  the  terms  * 'passenger  terminal  compa- 
nies,'* and  ** whether  owned  or  operated  by  any  railroad 
company  in  connection  with  its  main  line  or  by  a  separate 
company  organized  for  that  purpose*';  and  when  the  act 
speaks  of  compelling  the  person  or  company  operating  said 
terminal ''to  furnish  to  the  railroad  entering  the  same  fair 
and  equal  participation  in  all  the  rights,  privileges,  connec- 
tions, interchanges  of  traffic  and  other  benefits  of  such 
terminal."  We  4o  not  mean  to  say  that  the  commissioners 
are  given  no  powers  over  terminal  stations  owned  and  used 
by  a  railroad  company  exclusively  for  its  own  traffic,  for 
they  have  certain  powers  relating  thereto,  derived  from  other 
provisions  of  the  statute,  and  because  such  terminals  are 
part  and  parcel  of  the  main  line  over  which  certain  powers 
are  given,  but  as  to  such  terminals  the  commissioners  have 
no  authority  to  require  the  admission  of  another  company, 
and  to  fix  the  rate  of  compensation  therefor.  According  to 
the  pleadings  in  this  case,  we  have  a  passenger  terminal 
designated  in  the  regulation  of  the  commissioners  a  * 'common 
passenger  station,"  owned  and  operated  by  a  terminal  com- 
pany, not  to  accommodate  its  own  traffic,  or  as  a  part  of  its  main 
line  of  railroad,  to  facilitate  it's  own  work  as  a  carrier,  but  de- 
voted to  the  purpose  of  furnishing  terminal  facilities  to  and  for 
railroad  companies  entering  Jacksonville,  with  sufficient 
capacity  to  accommodate  another  road  desiring  to  be  furnished 
with  similar  facilities,  and  which  it  is  essential  to  the  best 
interest  and  convenience  of  the  public  it  should  furnish. 
There  can  be  no  doubt  that  the  defendant  in  error  is  sub- 
ject to  the  authority  of  the  railroad  commissioners,  and  that 
the  latter  are  given  power  under  the  statute  to  make  the 
regulation  sought  to  be  enforced,  unless  the  powers  attempted 
to  be  conferred  are  prohibited  by  the  constitution  of  this 
state  or  that  of  the  United  States.  We  shall  in  the  next 
succeeding  paragraph  consider  the  question  as  to  whether 
the  power  here  exerted  amounts  to  a  taking  or  appropriation 
of  the  property  of  the  defendant  in  error  under  the  power  of 
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eminent  domain »   and  shall  here  consider  all  other  constitu- 
tional questions  presented.     It  is  contended  that  the  exercise 
of  the  power  conferred  by  this  statute  deprives  the  defendant 
in  error  of   its  liberty  and  property  without   due  process  of 
law ;  that  it  is  a  private  corporation   ens^aged  in   a  private 
business,  devoting  its  property  to  private  uses,  receiving  no 
franchise  or   privilege   from  the   state,  and   performing   no 
governmental  function;    that  uilder  these  circumstances  it 
cannot  be  compelled  to   devote  its    property  to   the   use   of 
another  private  corporation,  but  that  it  has  a  right  to  permit 
or  decline  to  permit  the  use  of  its  property  by  whomsoever  it 
pleases.      But    these  contentions   proceed  from   a    wholly 
mistaken  view  of  the  nature  and   character  of  the  business 
and  property  employed  therein  of  defendant  in  error,  as  we 
shall  proceed  to  show.     The  defendant  in  error,  according 
to  the  allegations  of  the   pleadings,  is  a  corporation  whose 
right  to  exist  and  to  carry  on  the  business  in  which  it  is 
engaged   are  derived  from  the  state,  and  when  engaged  in 
in  such  business  its  passenger  terminal  is  a  part  and  parcel 
of  the  public  highways  of  the  state,  represented  by  the  rail- 
roads  entering  therein;  and,  in   operating   such   terminal, 
defendant  in  error  is  to  a  certain  extent  performing  a  function 

• 

of  government.  It  is  engaged  in  a  business  affected  with  a 
public  interest;  for  it  performs  for  the  public  duties  which 
devolve  upon,  and  which  are  required  to  be  performed  by, 
the  railroad  common  carriers  entering  its  terminal.  Rail- 
way Co.  V.  Cooper,  6  Ind.  App.  202,  33  N.  E.  219.  While 
its  property  is  private,  it  has  devoted  it  to  a  public  use  by 
undertaking  to  furnish  terminal  facilities  to  railroad  common 
carriers ;  and  the  public  are  not  simply  invited  to  use  the 
property,  but  they  have  a  legal  right  to  resort  thereto  for 
terminal  facilities  incident  to  travel  upon  the  railroads 
served  by  it.  The  state  does  not  undertake  to  compel  the 
defendant  in  error  to  devote  its  property  to  a  public  use,  but 
it  has  voluntarily  dedicated  it  to  that  purpose,  by  undertak- 
ing to  do  for  the  public  and  the  railroad  compion  carriers 
entering  its  terminal  that  which  such  carriers  are  required  by 


758  TERMINAL  COMPANIES  Vol  XVI 

(N8) 

State  V,  Jacksonville  Terminal  Co 

law  to  do  for  the  public,  viz.  to  furnish  suitable  terminal 
facilities  for  the  proper  accommodation  and  transportation 
of  the  public  as  passengers  upon  the  railroads.  Its  prop- 
erty, while  so  devoted  by  it,  is  necessarily  and  essentially 
an  instrumentality  employed  in  the  common  carriers'  busi- 
ness, and  is  affected  by  a  public  interest, — as  much  so  as 
the  carriers*  property.  By  undertaking  to  permit  the  use  of 
this  property  by,  and  to  furnish  facilities  for,  one  or  more 
railroad  common  carriers,  it  dedicates  it  to  a  use  that  is 
essentially  public;  and,  to  the  extent  that  the  public  has  an 
interest  in  that  use,  it  must  submit  to  be  controlled  by  the 
public  for  the  common  good.  The  legislature  may,  there- 
fore, for  the  common  good,  require  it  to  admit  all  railroad 
common  carriers,  to  the  extent  of  its  capacity,  which  the 
public  interest  may  demand,  and  to  limit  the  charges  for  the 
uses  and  privileges  of  its  terminal  to  reasonable  compensa- 
tion ;  for,  where  the  public  interest  and  convenience  require 
that  the  Atlantic,  Valdosta  &  Western  Railwa3'  should  be 
admitted  to  the  uses  and  privileges  of  the  passenger  terminal 
of  defendant  in  error,  it  is  an  abuse,  and  an  unjust  discrimi- 
nation against  the  public  and  the  passengers  of  that  road,  as 
well  as  against  the  road  itself,  not  to  accord  that  use  and 
those  facilities ;  and  an  excessive  charge  against  that  road 
for  terminal  facilities  is  in  effect  an  excessive  charge  which 
the  public  will  have  to  pay,  in  the  increased  rate  of  fare 
caused  by  such  excessive  charge.  '  We  have  no  doubt  that 
property  devoted  to  the  uses  to  which  the  pleadings  show 
this  terminal  is  devoted  is  affected  with  a  public  interest, 
and  that  the  state  has  power  to  regulate  such  use  by  requir- 
ing the  owner  to  serve  equally  and  fairly  all  railroad  common 
carriers  which  the  public  welfare  may  require,  and  to  confine 
its  charges  therefore  to  reasonable  rates  of  compensation, 
and  that  the  exercise  of  this  power  does  not  deprive  the 
defendant  in  error  of  its  liberty  or  property  without  due 
process  of  law,  under  the  constitution  of  this  state  or  of  the 
United  Statep.  Ryan  v.  Terminal  Co.  (Tenn.  Sup.)  50  S. 
W.  744,  45  L.  R.  A.  303;  Brass  v.  North  Dakota,  153  U.  S. 


^^^^^e  TERMINAL  COMPANIES  759 

R  Cas 

State  V.  Jacksonville  Terminal  Co 

391,  14  Sup.  Ct.  857,  38  L.  Ed.  757  ;  Budd  v.  New  York,  143 
U.  S.  517,  12  Sup.  Ct.  468,  36  L.  Ed.  247;  Munn  v.  Illinois, 
94  U.  S.  113,  24  L.  Ed.  77 ;  Jacobson  v.  Railroad  Co.,  71 
Minn.  519,  74  N.  W.  893,  40  L.  R.  A.  389 ;  Smyth  v,  Ames, 
169  U.  S.  466,  18  Sup.  Ct.  418,  42  L.  Ed.  819 ;  Lake  Shore 
&  M.  S.  Ry.  Co.  V.  Smith,  173  U.  S.  684,  19  Sup.  Ct.  565, 
43  L.  Ed.  858;  Pensacola  &  A.  R.  Co.  v.  State,  25  Fla.  310, 
5  South.  833,3  L.  R.  A.  661.  It  is  contended  that  this 
doctrine,  first  announced  by  the  supreme  court  of  the  United 
States  in  Munn  v,  Illinois,  has  been  subjected  to  severe  criti- 
cism bp  text-writers ;  that  it  has  always  been  maintained  by 
a  divided  court ;  and  that  the  dissenting  opinions  in  cases 
where  it  has  been  adhered  to  show  clearlv  that  the  doctrine  is 
unsound.  Counsel  seem  to  forget  that  the  general  principles 
maintained  in  these  decisions,  to  the  extent  that  they  affirm 
"full  power' '  in  the  legislature  "to  pass  laws  for  the  correction 
of  abuses,  and  to  prevent  unjust  discrimination  and  exces- 
sive charges  by  persons  and  corporations  engaged  as  common 
carriers  in  transporting  persons  and  property,  or  performing 
other  services  of  a  public  nature,"  are  imbedded  in  section 
30,  art.  16,  of  our  constitution,  and  we  are  not  at  liberty  to 
depart  from  them  unless  they  are  violative  of  the  constitution 
of  the  United  States.  Under  the  rulings  of  the  supreme  court 
of  the  United  States,  the  principles  are  still  sustained,  and 
held  not  violative  of  that  instrument,  as  applied  to  railroad 
common  carriers  and  others  engaged  in  business  affected  with 
a  public  interest ;  and  we  have  no  doubt  that  the  defendant 
in  error  is  "performing  services  of  a  public  nature,*'  within 
the  meaning  of  our  constitution,  and  that  its  business  and 
property  is  "affected  with  a  public  interest,"  so  as  to  subject 
it  to  the  regulation  here  imposed  without  violating  the  "due 
process"  clause  of  the  federal  constitution.  It  is  further  con- 
tended that  f'.efendant  in  error  has  not  been  given  power  to  con- 
demn private  property  for  its  use,  and  therefore  its  property  is 
not  affected  with  a  public  interest.  Unquestionably,  if  it  could 
lawfully  condemn  private  property  for  its  use,  its  business 
would  be  affected  with  a  public  interest,  but  this  is  not  the 
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exclusive  test ;  for  a  railroad  company  transporting  persons 
and  property  for  the  public  would  be  no  less  a  common 
carrier,  and  its  business  and  property  affected  with  a  public 
interest,  though  its  charter  required  it  to  acquire  by  private 

purchase  all  of  its  right  of  wav  and  property 

Title  of  statute—  -..,.  -.  *  t    x  «« 

conatitutionai      used  lu  its  busiuess,    and  it  would  be  equally 

subject  to  state  regulation  and  control  as  other 
common  carriers.  It  is  also  contended  that  the  railroad 
commission  law  embraces  more  than  one  subject  and  matter 
properly  connected  therewith,  in  violation  of  section  16,  art. 
3,  of  the  constitution.  This  contention  was  disposed  of  by 
our  adverse  decision  on  the  motion  to  quash  the  writ  of  error 
in  this  case.  See  the  opinion  then  filed  (41  Fla.  — ,  27  South. 
221);  also,  as  sustaining  the  conclusions  there  reached, 
Holton  V.  State,  28  Fla.  303,  9  South.  716;  State  v,  Hocker, 
36  Fla.  358,  18  South.  767.     It  is  further  contended  that  the 

provisions  of  the  sixth  section  of  the  railroad 

Terminal  ..  «  «.«  .^«  i**  *    ^ 

statione-  commissiou  law,  relating  to  the  admission  into 

Authority  of  ** 

SSStonera-™"  terminals,  and  the  fixing  of  rates  for  the  uses 
?8S?S^***^'*      and   privileges    thereof,    apply   only    to    such 

terminals  as  are  owned  by  corporations,  and 
therefore  discriminate  between  corporations  and  individuals 
who  may  be  engaged  in  the  same  character  of  business.  But 
we  think  this  contention  is  not  correct.  The  provisions 
apply  to  the  **owner,  lessee,  or  operator"  of  passenger 
terminals,  and  the  **person  or  company"  operating  the  same. 
These  terms  include  corporations,  associations,  and  individ- 
uals; and  the  legislation,  therefore,  does  not  discriminate 
between  owners  or  operators  of  terminals. 

XI.  Ninth  and  eleventh  grounds  of  the  motion  to  quash : 
The  regulation  made  by  the  commissioners  under  the  power 
conferred  upon  them  in  this  case  is  in  no  sense  an  **appro- 
priation"  of  any  private  property  or  right  of  way,  within  the 
meaning  of  section  29,  art.  16,  of  the  constitution,  so  as  to 
require  the  compensation  therefor  to  be  ascertained  by  a  jury 
of  12  men.      The   defendant   in  error,  as  we  have  seen,  has 
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devoted  its  property  to  a  use  essentially  public,  is  perform- 
ing services  of  a  public  nature,  and  is  subject  to  be  controlled 
by  the  public  for  the  public  welfare.  That  use  to  which  it 
has  voluntarily  devoted  its  property  is  to  furnish  passenger 
terminal  facilities  to  railroad  common  carriers.  It  is  dis- 
criminating among  the  railroads  that  it  will  serve,  and  the 
commissioners,  under  power  granted  them  by  the  legislature, 
have  determined  that  such  discrimination,  as  against  a  par- 
ticular railroad,  is  unjust  and  contrary  to  the  best  interest 
and  convenience  of  the  public.  It  has,  therefore,  made  a 
regulation  that  this  railroad  be  admitted  to  the  facilities 
which  the  defendant  in  error  is  furnishing  other  railroad 
-common  carriers,  upon  payment  of  reasonable  compensation. 
It  is  no  more  an  appropriation  of  the  property  of  the  termi- 
nal company,  than  is  the  law  which  requires  common  car- 
riers to  transport  all  persons  at  a  reasonable  rate  of 
compensation,  or  the  law  which  requires  an  innkeeper  to 
furnish  accommodations  to  all  who  apply,  and  at  reasonable 
rates,  if  fixed  by  the  legislature.  While  it  would  seem  that 
the  one  was  as  much  an  appropriation  of  property  as  another, 
it  surely  will  not  be  contended  that  a  passenger  or  a  traveler 
must  condemn  his  way  into  a  railroad  passenger  car  or  hotel 
in  order  to  secure  the  transportation  or  the  lodging  to  which 
lie  is  by  the  law  entitled.  There  is  a  very  clear  distinction 
between  a  taking  or  an  appropriation  of  property  for  a  public 
use,  and  regulating  the  use  of  property  devoted  to  a  use  in 
which  the  public  has  an  interest.  The  latter  is  an  exercise 
of  the  **police  power,*'  as  it  is  called;  the  former,  of  the 
power  of  eminent  domain.  The  state  in  the  former  case 
compels  the  dedication  of  the  property,  or  some  interest 
therein,  to  a  public  use,  or,  if  already  dedicated  to  one  public 
use,  then  to  another.  In  the  latter  the  owner  has  voluntarily, 
or  in  pursuance  of  the  provisions  of  its  charter,  dedicated  the  . 
property  to  a  use  in  which  the  public  has  an  interest,  and 
the  use  of  that  property  so  dedicated  is  merely  regulated  and 
controlled  for  the  public  welfare.     In  this  case  the  regulation 
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complained  of  does  not  compel  the  defendant  in  error  to  dedi- 
cate its  property  to  the  public  use,  or  to  a  different  public  use. 
It  has  already  voluntarily,  and  presumably  in  pursuance  of  its 
charter  powers,  devoted  its  property  to  a  public  use,  by 
undertaking  to  furnish  for  railroad  common  carriers,  and  the 
public  served  by  them,  terminal  facilities  to  aid  and  enable 
these  public  agencies  to  perform  their  obligations  to  the 
public,  and  to  assist  them  in  such  performance.  The  state 
regulates  this  use  of  the  property  by  requiring  that  the 
charges  for  such  uses  and  privileges  shall  be  reasonable, 
and  by  requiring  the  terminal  company,  in  performing  the 
services  and  conducting  the  business  which  it  has  so  volun- 
tarily assumed,  to  perform  such  services  and  conduct  such 
business  impartially  and  without  discrimination  wherever 
the  public  interests  require  them  to  be  so  performed  and  con- 
ducted. The  regulation  complained  of  does  not  appropriate 
property.  It  merely  prevents  abuses,  prohibits  unjust  dis- 
crimination and  excessive  charges,  and  is  therefore  valid. 
Of  course,  if  the  regulation  sought  to  be  enforced  is  valid, 
its  enforcement  by  mandamus  cannot  be  construed  as  a  tak- 
ing or  appropriation  of  property  under  the  power  of  eminent 
domain,  or  as  a  deprivation  of  property  without  due  process 
of  law. 

XII.  Sixteenth  ground  of  the  motion  to  quash :  We  shall 
here  consider  the  only  other  point  suggested  or  contention 

raised  in  the  arguments  and  briefs  of   counsel, 

Same— Beason-  ^  •  ^  •,     •  .  t_  r    ^i  • 

awenessofKates  not  cousidcred  lu  previous  paragraphs  of  this 
ali^Si^m-  opinion.  It  is  contended  that  the  railroad  com- 
missionen.  missiou   law  prescribes  no  method  whereby  to 

arrive  at  what  is  a  proper  compensation  for  the  use  of  the 
terminal  facilities  of  the  defendant  in  error.  Under  sections 
8,  10,  17,  18,  and  the  last  clause  of  21,  ample  provision  is 
made  to  enable  the  commissioners  to  proceed  to  ascertain  the 
facts  necessary  to  be  known  in  order  to  make  the  regulation 
complained  of.  The  defendant  in  error  had  notice  of  the 
things  the  commissioners  were  asked  to  compel  it  to  do.     It 
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filed  its  answer,  testimony  was  taken,  and  arg^uments  were 
heard.  The  commissioners  had  power  to  pass  upon  the  sub- 
ject-matter, they  accorded  the  defendant  a  hearing  as  required 
by  the  statute,  they  heard  evidence  as  they  were  authorized 
to  do  by  the  statute,  and  made  the  reg:ulation  upon  that 
hearing.  Upon  this  record,  there  is  no  room  for  contention 
that  the  property  or  business  of  the  defendant  in  error  was 
interfered  with  arbitrarily,  or  without  a  full  hearing  and 
investigation  of  all  the  facts  necessary  to  enable  the  commis- 
sioners to  make  the  regulation  sought  to  be  enforced. 

XIII.  This  disposes  of  all  the  grounds  of  the  motion  to 
quash,  and  of  every  contention  made  by  defendant  in  error 
under  these  grounds ;  and  we  are  of  opinion  that  the  alter- 
native writ  states  a  prima  facie  case,  and  ought  not  to  have 
been  quashed.  It  may  be  that  the  clause  in  the  regulation 
which  undertakes  to  relieve  the  defendant  in  error  from 
liability  for  negligence  is  outside  of  the  powers  granted  to 
the  commissioners,  but,  if  so,  it  could  not  affect  the  result; 
and,  as  the  parties  have  not  argued  the  question,  we  do  not 
decide  it.  It  is  certain  that  in  other  respects  the  regulation 
is  prima  facie  valid,  and  capable  of  being  enforced  by  man- 
damus. State  V.  Fremont,  E.  &  M.  V.  R.  Co.,  22  Neb.  313, 
35N.  W.  118. 

The  judgment  of  the  circuit  court  is  reversed,  with  direc- 
tions to  overrule  the  motion  to  quash,  and  for  further 
proceedings  according  to  law. 
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{Court  of  Appeals  of  New  York^  Nov,  21,  rSgg,) 

Inflammable  Material  on  Right  of  Way— Fire  Spreading  across 
Adjacent  Lands— Proximate  Cause.*— Where  a  fire  started  by  sparks 
from  a  locomotive,  through  the  neglig-ence  of  the  railroad  in  allow- 
ing" inflammable  material  to  accumulate  upon  its  right  of  way,  spreads 
upon  adjoining  lands,  and  thence,  across  the  lands  of  several  inter- 
vening owners  for  a  distance  of  two  miles,  upon  plaintiff's  lands, 
causing  damage  thereon,  there  can  be  no  recovery  against  the  rail- 
road for  such  damage  ;  as  plaintiff's  loss  is  the  remote,  and  not  the 
proximate,  result  of  such  negligence. 

Appeal  by  defendants  from  Third  department  appellate 
division  supreme  court.      Reversed. 

Henry  Bacon,  for  appellants. 
John  F.  Anderson,  for  respondent. 

Haight,  J.  This  action  was  brought  to  recover  damages 
alleg:ed  to  have  been  occasioned  by  a  fire  negligently  set  by 
the  defendants  or  their  employees.  The  negligence  com- 
plained of  consisted  in  allowing  to  accumulate  upon  the 
defendants'  right  of  way,  adjacent  to  their  tracks,  inflam- 
mable material  which  was  liable  to  become  ignited  from  the 
sparks  emitted  from  their  passing  locomotives .  The  evidence 
tended  to  show  that,  the  fall  before,  the  defendants  had 
caused  sweet-fern  brush,  huckleberry  brush,  weeds,  and 
stuff  to  be  mowed,  which  they  then  permitted  to  lie  upon  the 
ground,  and  that  it  was  in  this  material  the  fire  started  upon 
the  defendants'  right  of  way,  and  spread  upon  adjoining 
lands,  and  thence,  across  the  lands  of  several  intervening 
owners  for  a  distance  of  two  miles,  upon  (he  plaintiff's  lands, 

*See  extensive  note,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  495  et  seq. 
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causing  the  damage  that  is  sought  to  be  recovered  in  this 
action.  The  trial  court  submitted  the  question  of  negligence 
to  the  jury,  upon  the  theory  that  properly  constructed  loco- 
motives, with  the  most- approved  spark  arresters,  will,  of  ne- 
cessity, emit  some  sparks,  and  that,  consequently,  in  periods 
of  drought,  the  duty  devolved  upon  the  defendants  of  keeping 
their  right  of  way  free  from  combustible  material  which  was 
liable  to  be  ignited  from  sparks  so  emitted.  We  think  the 
case  is  free  from  error  in  this  respect. 

The  only  question  which  requires  consideration  here  is  as 
to  whether  the  damage  to  the  plaintiff  is  the  natural  and 
proximate  result  of  the  negligence  complained  of,  or  is  so 
remote  that  it  would  not  be  reasonably  expected  as  a  result 
of  such  negligence.  At  the  conclusion  of  the  plaintiff's 
evidence  the  defendants'  counsel  moved  for  a  dismissal  of 
the  complaint,  upon  the  grounds,  among  others,  that  the 
testimony  showed  that  the  fire  had  burned  two  days,  and  had 
crossed  over  more  than  two  miles  of  country,  before  it 
reached  the  plaintiff's  lands;  that  the  fire  which  started  on 
the  defendants'  right  of  way  was  not  the  probable  or  proxi- 
mate cause  of  the  plaintiff's  injury;  and  that  such  a  result 
was  not  to  be  reasonably  anticipated.  This  motion  was 
denied,  and  an  exception  was  taken  by  the  defendants.  It 
was  again  renewed  at  the  close  of  the  evidence,  in  substan- 
tially the  same  form,  and  met  with  a  similar  ruling,  to  which 
an  exception  was  also  taken. 

At  common  law  every  master  of  a  house  or  chamber  was 
bound  to  so  keep  his  fire  as  to  prevent  it  from  occasioning 
injury  to  his  neighbors.  If  a  fire  broke  out  in  a  house  and 
burned  an  adjoining  dwelling,  or  did  other  damage,  the  mas- 
ter of  the  house  in  which  the  fire  began  was  liable  to  make 
compensation.  It  was  not  necessary  to  prove  negligence. 
The  law  presumed  it.  Y.  B.  2  Hen.  IV.  pi.  18;  1  Bl.  Comm. 
431.  This  law  was  first  changed  by  St.  6  Anne,  c.  31,  which 
provided  that  **no  action  shall  be  maintained  against  any 
person  in  whose  house  or  chamber  any  fire  shall  accident- 
ally begin,  for  their  own   loss  is   sufficient  punishment  for 
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their  own  or  their  servants*  carelessness/'  This  statute 
was  amended  by  14  Geo.  III.  c.  78,  which  provided  that  **no 
action  shall  be  brought  against  any  person  in  whose  house, 
chamber  or  other  building,  or  whose  estate  any  fire  shall 
accidentally  begin,  any  law,  usage  or  custom  to  the  contrary 
notwithstanding.''  The  provisions  of  these  statutes  have 
been  limited  to  accidental  fires,  and  not  to  those  negligently 
set.  Under  the  statute,  however,  negligence  will  no  longer 
be  presumed,  but  must  be  shown  by  the  party  asserting  it. 
Filliter  v.  Phippard,  11  Adol.  &  E.  (N.  S.)  347.  We  thus 
call  attention  to  the  law  of  England  for  the  purpose  of  better 
understanding  our  own  authorities  upon  the  subject. 

The  first  case  to  which  we  call  attention  is  that  of  Ryan  v. 
Railroad  Co.,  35  N.  Y.  210.  In  that  case  the  defendant, 
through  careless  management  of,  or  defects  in,  one  of  its 
engines,  set  fire  to  its  woodshed,  in  the  city  of  Syracuse,  and 
the  fire  was  communicated  from  such  burning  building  to 
the  plaintiff's  house,  which  was  consumed.  An  action  was 
brought  to  recover  from  the  railroad  company  the  value  of 
the  building  destroyed.  A  nonsuit  was  granted  at  circuit, 
and  the  judgment  entered  thereon  was  afi&rmed  in  the  general 
term  and  in  this  court,  for  the  reason  that  the  damages  were  too 
remote,  and  were  not  the  natural  and  expected  result  of  the 
firing  of  the  woodshed.  Hunt,  J.,  in  delivering  the  opinion 
of  the  court,  says:  **If,  however,  the  fire  communicates 
from  the  house  of  A.  to  that  of  B.,  and  that  is  destroyed,  is 
the  negligent  party  liable  for  his  loss?  And  if  it  spreads 
thence  to  the  house  of  C,  and  thence  to  the  house  of  D., 
and  thence  consecutively  through  the  other  houses,  until 
it  reaches  and  consumes  the  house  of  Z.,  is  the  party 
liable  to  pay  the  damages  sustained  by  these  twenty-four 
sufferers?  The  counsel  for  the  plaintiff  does  not  distinctly 
claim  this,  and  I  think  it  would  not  be  seriously  insisted  that 
the  sufferers  could  recover  in  such  case.  Where,  then,  is 
the  principle  upon  which  A.  recovers  and  Z.  fails?  *  *  * 
In  the  destruction  of  the  building  upon  which  the  sparks 
were  thrown  by  the  negligent  act  of  the  party  sought  to  be 
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charp^ed,  the  result  was  to  have  been  anticipated  the  moment 
the  fire  was  communicated  to  the  building:, — that  its  destruc- 
tion was  the  ordinary  and  natural  result  of  its  being  fired. 
In  the  second,  third,  or  twenty-fourth  case,  as  supposed,  the 
destruction  of  the  building  was  not  a  natural  and  expected 
result  of  the  first  firing.  That  a  building  upon  which  sparks 
and  cinders  fall  should  be  destroyed  or  seriously  injured 
must  be  expected,  but  that  the  fire  should  spread,  and  other 
buildings  be  consumed,  is  not  a  necessary  or  a  usual  result. 
That  it  is  possible,  and  that  it  is  not  unfrequent,  cannot  be 
denied.  The  result,  however,  depends,  not  upon  any  neces- 
sity of  a  further  communication  of  the  fire,  but  upon  a 
concurrence  of  accidental  circumstances,  such  as  the  degree 
of  the  heat,  the  state  of  the  atmosphere,  the  condition  and 
materials  of  the  adjoining  structures,  and  the  direction  of  the 
wind.  These  are  accidental  and  varying  circumstances. 
The  party  has  no  control  over  them,  and  is  not  responsible 
for  their  effects."  In  Webb  v.  Railroad  Co.,  49  N.  Y.  420, 
the  defendant's  engine  dropped  a  live  coal  upon  a  tie  and  set 
it  on  fire.  Weeds,  grass,  and  rubbish  had  been  permitted  to 
accumulate  from  that  place  to  the  fence  of  the  defendant's 
right  of  way.  The  defendant's  engine  was  defective,  and 
the  coal  was  negligently  dropped.  At  the  time  a  strong 
wind  was  blowing,  and  it  was  a  season  of  extreme  drought. 
The  fire  quickly  ran  through  the  grass  and  rubbish  to  the 
defendant's  fence,  and  then  spread  upon  the  plaintiff's  next 
adjacent  woodland,  destroying  his  timber  and  causing  dam- 
ages for  which  the  action  was  brought.  It  was  held  in  that 
case  that  the  accumulation  of  the  weeds,  grass,  and  rubbish 
through  which  the  fire  was  communicated  to  the  plaintiff's 
premises  was  one  of  the  elements  of  negligence  with  which 
the  defendant  was  chargeable,  and  for  that  reason  the 
defendant  was  liable ;  that  it  was  in  effect  the  same  as  if  the 
defendant  had  thrown  the  coal  which  set  the  fire  directly 
upon  the  plaintiff's  lands,  and  there  started  the  fire.  Foi,- 
GER,  J.,  in  delivering  the  opinion  of  the  court,  enters  upon  a 
consideration  of  the  rule  at  common  law,  and  the  Ryan  Case, 
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and  discusses  the  question  of  proximate  cause  and  results 
necessarily  and  reasonably  to  be  expected,  and  approves  the 
rule  that  the  liability  of  a  person  extends  to  his  immediate 
neighbor  only  for  the  damages  caused  to  him  by  the  spread 
of  the  fire  upon  his  next  adjacent  or  contiguous  property. 
In  commenting  upon  the  Ryan  Case,  he  says  :  **It  announces 
no  new  principle.  It  recognizes  the  principle  which  it  adopts 
as  one  before  that  established,  and,  applying  it  to  the  facts 
therein  existing,  holds  the  damage  sued  for  was  not  the  nec- 
essary and  natural  result  of  the  negligent  act.**  In  Prace  v. 
Railroad  Co.,  143  N.  Y.  182,38  N.  E.  102,  the  action  was 
brought  to  recover  damages  for  the  destruction  of  a  bam  and 
hotel.  The  evidence  showed  that  the  bam  first  caught  fire, 
and  it  was  a  controverted  question  of  fact  upon  the  trial  as 
to  whether  the  hotel  building  took  fire  from  coals  emitted 
from  the  engine,  or  from  fire  communicated  from  the  burning 
barn.  The  trial  judge  charged  the  jury  that :  **To  justify  a 
verdict  covering  or  including  the  value  of  the  hotel,  you  must 
find  that  the  same  was  destroj^ed  by  reason  of  the  fire  being 
communicated  thereto  directly  from  the  engine,  or  without  the 
assistance  of  other  agencies,  and  arising  from  other  causes. 
This  is  a  question  for  you  to  determine  from  the  evidence.** 
Peckham,  J.,  in  delivering  the  opinion  of  the  court,  says 
with  reference  to  this  charge :  **We  think  the  charge  of  the 
learned  judge  upon  this  part  of  the  case  was  as  favorable  to 
the  defendant  as  it  could  properly  ask.  The  question  was 
left  as  one  of  fact,  under  all  the  circumstances,  as  to  whether 
the  burning  of  the  hotel  were  not  the  natural  and  direct  result 
of  the  sparks  from  the  engine.  In  this  case  the  court  com- 
mitted no  error  to  the  prejudice  of  the  defendant.**  In  Read 
V.  Nichols,  118  N.  Y.  224,  23  N.  E.  468,  the  action  was  for 
damages  caused  by  a  fire  which  destroyed  two  of  the  plain- 
ti£f*s  buildings.  A  strong  wind  carried  sparks  from  a 
smokestack  belonging  to  the  defendants  to  the  roof  of  a 
building  280  feet  distant,  setting  it  on  fire.  After  the  build- 
ing commenced  to  bum,  the  wind  died  down  and  changed  its 
course.     The  fire  communicated  to  another  building  north. 
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and  thence  across  the  street  to  a  barn  of  the  plaintiff,  then  a 
building  north  of  the  one  first  set  on  fire,  and  from  it  spread 
to  and  destroyed  another  building  of  the  plaintiff.  It  was 
held  that  the  burning  of  the  plaintiff's  buildings  was  not  the 
proximate,  but  was  the  remote,  result  of  the  negligent  acts 
complained  of,  and  that  there  could  be  no  recovery.  In 
O'Neilz'.  Railway  Co.,  115  N.  Y.  579,  22  N.  E.  217,  the 
action  was  brought  to  recover  damages  for  injuries  to  wood- 
lands belonging  to  the  plaintiff,  which  it  was  claimed  had 
been  set  on  fire  through  the  negligence  of  the  defendant.  It 
appeared  that  sparks  from  a  locomotive  passing  on  the 
defendant's  road  set  fire  to  brushwood,  rails,  and  other  com- 
bustible material  which  it  had  allowed  to  accumulate  on  its 
lands.  The  fire  spread  to  the  lands  of  C,  and  from  thence  to 
the  lands  of  plaintiff.  The  plaintiff  was  permitted  to  recover. 
On  review  in  this  court  it  was  claimed  that  the  damages 
were  too  remote.  It  was  held  that  this  question  could  not  be 
reviewed,  for  the  reason  that  the  point  was  not  raised  nor  pre- 
sented to  the  trial  court.  Danforth,  J.,  in  his  opinion,  how- 
ever, proceeds  to  comment  upon  the  question,  saying :  **The 
fact  that  land  of  a  third  party  intervened  between  the  wood- 
land of  the  plaintiff  and  the  defendant's  road  cannot  be 
doubted,  but  that  alone  is  not  decisive.  Other  circumstances 
would  control,  and,  if  not  already  apparent  in  evidence,  we 
cannot  say  that  further  testimony  would  not  have  shown  that 
the  result  was  to  have  been  anticipated  from  the  moment  fire 
dropped  upon  the  defendant's  premises,  and  that  the  destruc- 
tion which  happened  to  the  plaintiff's  property  was  the 
natural  and  direct  effect  of  the  first  firing.  If  so,  it  was  not 
remote."  In  Martin  v.  Railroad  Co.,  62  Hun,  181 ,  16  N.  Y. 
Supp.  499,  an  action  was  brought  to  recover  damages  to 
woodlands  by  a  fire  started  negligently,  which  had  spread 
over  the  lands  of  other  persons  which  intervened,  and  thence 
to  the  plaintiff's  lands,  nearly  a  mile  distant  from  the  point 
where  the  fire  began.  It  was  held  that  the  plaintiff  could 
recover. 

16  (N  s)  A  &  E  R  Cas— 49 
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We  do  not  deem  it  important  to  refer  to  other  cases,  for 
those  cited  show  the  place  at  which  the  authorities  diverge. 
If  the  comments  in  the  opinion  in  the  O'Neill  Case  are  to  be 
adopted  as  the  basis  of  liability  in  future  cases,  then  a  different 
rule  must  be  recognized  with  reference  to  fires  set  upon  wood- 
lands from  that  existing  in  cities,  towns,  and  villages.  In  the 
O'Neill  Case  the  question  now  under  consideration  was  not 
raised,  and  the  learned  judge  writing  the  opinion  says  :  "It 
therefore  cannot  be  listened  to."  He,  notwithstanding,  did 
proceed  to  comment  upon  the  question,  as  we  have  shown; 
and  it  is  doubtless  true  that  since  the  publication  of  the 
opinion  the  courts  of  original  jurisdiction  and  the  legal  pro- 
fession have  generally  supposed  that  a  new  rule  had  been 
adopted.  It  is,  however,  clear  that  the  comments  were  not 
essential  to  the  decision  then  made,  being  merely  dictuniy  and 
we  consequently  are  at  liberty  to  again  consider  the  subject. 

Is  there  any  good  reason  for  a  different  rule  of  liability  with 
reference  to  fires  on  woodlands  from  that  existing  in  cities  and 
villages?  It  is  said  that  inflammable  material  is  common 
upon  woodlands,  and  that  a  fire  once  ignited  will  continue  to 
burn  until  checked  by  a  change  of  wind,  or  quenched  by  the 
fall  of  rain.  But  this  is  also  true  with  reference  to  our  villages 
and  many  of  our  large  cities,  where  the  buildings  are  chiefly 
constructed  of  wood.  In  these  localities  inflammable  mate- 
rial abounds,  to  feed  a  flame  once  started,  and  a  fire  in  a 
burning  building  during  a  strong  wind  is  liable  to  spread  and 
produce  damages  a  hundredfold  greater  than  any  probable 
injury  resulting  from  such  a  fire  on  woodlands.  Exceptions 
to  the  general  rule  are  not  favored  in  the  law,  unless  a  neces- 
sity therefor  exists.  No  such  necessity  is  apparent  to  our 
minds,  and  we  think  no  good  reason  exists  for  establishing  a 
different  rule  of  liability  with  reference  to  woodlands  from  that 
existing  in  cities,  villages,  and  other  localities.  What,  then, 
is  the  rule  of  liability  for  fires  negligently  set?  We  think 
this  question  is  fully  answered  by  the  common  law,  and  the 
cases  in  our  own  court  to  which  we  have  referred.  The  dam- 
age must  be  the  proximate  result  of  the  negligent  act.  It  must 
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be  such  as  the  ordinary  mind  would  reasonably  expect  as  a 
probable  result  of  the  act ;  otherwise,  no  liability  exists.  If 
a  person  neglig^ently  throws  a  live  coal  of  fire  upon  another's 
building,  causing  it  to  burn,  the  damages  are  the  direct  result 
of  a  negligent  act,  and  the  result  is  that  which  the  ordinary 
mind  would  reasonably  expect.  If  a  person  lights  a  fire  upon 
his  own  premises,  upon  which  he  has  maintained  inflammable 
material  extending  to  his  neighbor's  lands,  and  the  fire,  fed 
by  this  material,  spreads  upon  abutting  lands,  the  damage  is 
the  proximate  result  of  the  act,  and  a  liability  exists;  and 
this,  we  think,  is  the  limit.  It  is  contended  that  liability 
ought  not  to  be  thus  limited ;  that  a  fire  once  set  may  run 
across  the  lines  of  an  abutting  owner  and  upon  lands  of  other 
proprietors,  causing  damage.  It  must  be  conceded  that  such 
a  result  often  happens.  It  did  in  the  case  we  have  under 
consideration.  But  where  is  the  line  to  be  drawn?  Shall  it 
be  1  mile,  2  miles,  or  10  miles  distant  from  the  place  of  the 
original  starting  of  the  fire?  Who  is  to  specify  the  distance? 
It  is  suggested  that  it  might  be  left  to  the  jury ;  but  a  jury  in 
one  part  of  the  state  might  answer,  **One  mile,"  and  in 
another  part  it  might  determine  the  rule  of  liability  to  extend 
10  miles.  The  evidence  upon  this  branch  of  the  case  is 
undisputed,  and  in  such  cases  the  question  as  to  what  is 
proximate  cause  is  always  for  the  court,  and  not  for  the  jury. 
While  we  appreciate  the  force  of  the  argument  in  favor  of 
extending  the  rule  of  liability,  and  recognize  the  fact  that  a 
limitation  of  the  rule  will  deprive  many  persons  of  a  right  of 
action  for  damages,  we  are  convinced  that  the  old  rule  is 
wiser  and  more  just,  and  that  we  ought  not  to  depart  from  it. 
The  limitation  may  be  somewhat  arbitrary,  but  it  recognizes 
the  principle  that  we  should  live  and  let  live.  Fires  often 
occur  from  the  trivial  acts  of  most  prudent  persons  Great 
conflagrations  are  daily  reported.  Not  long  since  one  of  our 
largest  cities  substantially  disappeared  within  a  single  day. 
No  person,  however  cautious,  is  exempt.  Misfortune  may 
overtake  him  in  a  forgetful  moment,  or  through  fault  in  the 
members  of  his  family  or  servants.     No  man  is  able  to  answer 
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for  all  the  remote  consequences  of  his  acts  and  those  for  whom 
he  IS  responsible.  Hence,  the  wisdom  of  the  rule  of  proxi- 
mate cause,  which,  as  defined  by  Webster,  is  that  which 
immediately  precedes  and  produces  the  effect.  The  fire  set 
by  the  defendant  did  not  immediately  precede  the  fire  upon 
the  plaintiff's  land.  Other  lands  intervened,  covered  with 
inflammable  material,  over  which  the  defendant  had  no  con- 
trol, and  without  which  the  fire  could  not  have  extended  upon 
plaintiff's  premises.  The  drought,  atmosphere,  and  wind 
were  the  principal  agents  assisting  the  fire  in  its  work  of 
destruction,  and  were  the  intervening  causes  of  the  damage. 
It  is  unfortunate  for  the  plaintiff,  but  we  think  her  damage 
was  the  remote,  and  not  the  proximate,  result  of  the  defend- 
ant's fire.  The  judgment  should  be  reversed,  and  a  new  trial 
ordered ;  costs  to  abide  the  event. 

Vann,  J.  (dissenting).  We  must  assume  from  the  record 
before  us  that  the  defendants,  during  a  dry  time,  and  when  a 
high  wind  was  blowing,  negligently  started  a  fire  on  the 
lands  of  the  railroad  corporation  represented  by  them  as  its 
receivers,  and  that  such  fire  spread  in  a  continuous  and 
direct  line  over  woodlands  belonging  to  several  proprietors, 
for  a  distance  of  about  two  miles,  to  those  of  the  plaintiff, 
and  there  destroyed  fences  and  standing  timber,  belonging  to 
her,  worth  $75.  All  the  lands  burned  over  were  forest  lands, 
except  those  of  the  railroad  company,  which  consisted  simply 
of  the  usual  strip  for  a  right  of  way.  As  one  of  the  witnesses 
testified  :  **Between  the  origin  of  the  fire  and  Mrs.  Hoffman's 
line,  it  was  a  continuous  line  of  wooded  land.  The  fire 
burned  pretty  rapidly  the  whole  distance.  The  grounds  in 
that  distance  were  covered  with  brush  of  all  kinds,  about, 
and  leaves,  tree  tops,  and  limbs,  and  that  extended  clear 
through  to  the  land  of  Mrs.  Hoffman." 

The  main  question  presented  for  decision  is  whether  the 
damage  done  to  the  plaintiff's  property  was  the  natural  and 
proximate  result  of  the  defendant's  negligence.  If  it  was,  it 
is  conceded  that  she  was  entitled  to  recover;  but,  if  it  was 
not,  the  defendants  must  prevail.     The  trial  judge  charged 
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that,  even  if  the  defendants  were  negligent,  still  the  jury 
could  not  find  for  the  plaintiff,  unless  the  destruction  of  her 
property  **was  the  natural  and  direct  effect  of  such  negli- 
gence.*' As  there  was  a  verdict  for  the  plaintiff,  and  the 
judgment  entered  thereon  has  been  affirmed  by  the  appellate 
division,  but  not  unanimously,  so  far  as  the  record  shows,  if 
the  evidence,  according  to  any  reasonable  view  thereof,  sus- 
tains the  finding,  it  is  conclusive  upon  this  court,  provided 
the  question  of  proximate  cause  was  one  of  fact.  Even 
when  there  is  no  conflict  of  evidence,  if  diverse  inferences 
may  be  drawn  from  the  conceded  facts,  the  question  is  for 
the  jury. 

The  defendants,  however,  contend  that,  as  the  lands  of  the 
plaintiff  did  not  abut  upon  those  of  the  railroad  company, 
the  question  of  proximate  cause  is  purely  one  of  law.  Their 
main  reliance  is  the  case  of  Ryan  v.  Railroad  Co.,  35  N.  Y. 
210,  where  it  was  held  that  a  railroad  company,  which  neg- 
ligently set  fire  to  wood  in  a  shed  on  its  own  land,  and  the 
fire  spread  to  and  destroyed  a  dwelling  house  on  the  lands  of 
another  immediately  adjoining,  was  not  liable  to  the  owner, 
because  the  negligent  act  was  not  the  proximate  cause  of  the 
loss.  This  case  has  been  criticised,  distinguished,  and  to 
some  extent,  at  least,  overruled.  It  cannot  now.be  regarded 
as  in  all  respects  the  law  of  the  state,  because  it  ts  well 
established  that  one  who  negligently  sets  a  fire  upon  his  own 
premises,  which  spreads  to  the  premises  immediately  adjoin- 
ing and  destroys  the  property  of  another  thereon,  is  liable  to 
the  latter  for  the  damages  sustained  by  him.  Webb  z/.  Rail- 
road Co.,  49  N.  Y.  420.  In  deciding  the  case  last  cited,  the 
court,  referring  to  the  Ryan  Case,  said  :  '*In  the  disposition 
of  the  case  before  us,  we  are  not  to  be  controlled  by  the 
authority  of  the  case  in  35  N.  Y.,  more  than  we  are  by  that 
of  the  long  line  of  cases  which  preceded  it,  and  which  have 
been  herein  cited  and  adverted  to.  *  *  *  It  is  proper, 
however,  to  say  that  it  is  not  necessary  in  this  case  to  differ 
from  or  to  question  the  reasoning  in  that  case,  which  fortifies 
the  conclusion  there  reached  by  a  consideration  of  the  rela- 
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tioDS  of  men  to  each  other  in  populous  cities  and  villages, 
{^nd  the  disastrous  consequences  to  follow  from  holding  one 
liable  for  his  own  or  his  servant's  negligence,  by  which  a 
fire  is  kindled  in  his  house  which  spreads  to  the  property  of 
one  or  more  neighbors.  *  *  *  If ,  in  a  time  of  extreme 
drought  and  high  wind,  there  be  laid  or  suffered  to  gather  a 
train  of  readily  combustible  matter  up  to  the  bounds  of 
another's  property,  it  is  not  to  be  denied  but  that  it  is  an  act 
of  negligence  to  drop  fire  at  the  hither  end  of  that  train,  nor 
but  that  it  is  an  ordinary,  a  usual,  a  necessary  result,  rea- 
sonably to  be  expected,  that  the  fire  will  run  from  particle  to 
particle  through  it,  and  catch  in  whatever  will  burn  which  is 
adjacent  at  the  thither  end.*'  The  Ryan  Case  was  further 
criticised  in  Pollett  v.  Long,  56  N.  Y.  200,  206,  and  distin- 
guished inlyowery  v.  Railway  Co.,  99  N.  Y.  158,  166,  23  Am. 
&  Eng.  R.  Cas.  276,  1  N.  E.  608.  In  Read  v,  Nichols, 
118  N.  Y.  224,  23  N.  E.  468,  7  L.  R.  A.  130,  where  there 
was  a  verdict  for  the  defendant,  the  court  referred  to  it  as 
distinguished  but  not  overruled.  That  was  not  a  case  where 
woodlands  were  affected,  and  a  second  cause  intervened 
between  the  start  and  culmination  of  the  fire.  In  Frace  v. 
Railroad  Co.,  143  N.  Y.  182,  38  N.  E.  102,  it  was  further 
considered.  In  that  case  the  property  destroyed  was  a  barn, 
which  first  caught  fire,  and  a  hotel  about  40  ieet  distant 
therefrom.  The  trial  judge  charged  that,  to  justify  a  verdict 
including  the  value  of  the  hotel,  the  jury  must  find  that  it 
was  destroyed  by  reason  of  the  fire  being  communicated 
thereto  directly  from  the  engine,  or  without  the  assistance  of 
other  agencies.  In  reviewing  the  case  this  court  said :  "We 
think  the  charge  of  the  learned  judge  upon  this  part  of  the 
case  was  as  favorable  to  the  defendant  as  it  could  properly 
ask.  The  question  was  left  as  one  of  fact,  under  all  the 
circumstances,  as  to  whether  the  burning  of  the  hotel  were 
not  the  natural  and  direct  result  of  the  sparks  from  the 
engine.  In  this  case  the  court  committed  no  error  to  the 
prejudice  of  the  defendant.  The  Ryan  Case,  35  N.  Y.  210, 
should  not   be  extended    beyond    the   precise   facts   which 
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appear  therein.  Even  if  correctly  applied  in  that  case, 
the  principle  ought  not  to  be  applied  to  other  facts/' 
In  O'Neill  zz/Railway  Co.,  116  N.  Y.  579,  22  N.  E.  217, 
sparks  from  a  locomotive  passing  on  defendant's  road  set 
fire  to  brushwood,  old  rails,  and  other  combustible  materials 
which  it  had  allowed  to  accumulate  on  its  lands ;  and  the 
fire  spread  to  the  lands  of  another,  and  thence  to  plaintiff's 
lands.  It  was  held  that  the  plaintiff  was  entitled  to  recover, 
the  court  saying:  **It  is  also  said  by  the  appellant  that  *the 
damages  are  too  remote.'  The  proposition  is  put  upon  the 
ground  that  the  plaintiff's  lands  did  not  He  next  to  the  rail- 
road, but  were  separated  from  it  by  the  lands  of  another. 
That  circumstance  is  in  the  case,  but  no  allusion  was  made 
to  it  upon  the  trial  as  a  ground  of  defense,  and  it  is  conceded 
by  the  learned  counsel  for  the  appellant  that  the  point  now 
presented  was  not  raised  in  the  trial  court.  It  therefore  can- 
not be  listened  to.  *  *  *  But  the  appellant  urges  that 
the  objection,  if  made  at  the  trial,  could  not  have  been  obvi- 
ated, and  therefore  claims  that  it  may  be  raised  at  any  time. 
The  fact  that  land  of  a  third  party  intervened  between  the 
woodland  of  the  plaintiff  and  the  defendant's  road  cannot  be 
doubted,  but  that  alone  is  not  decisive.  Other  circumstances 
would  control,  and,  if  not  already  apparent  in  evidence,  we 
cannot  say  that  further  testimony  would  not  have  shown  that 
the  result  wa.s  to  have  been  anticipated  from  the  moment  fire 
dropped  upon  the  defendant's  premises,  and  that  the  destruc- 
tion which  happened  to  the  plaintiff's  property  was  the  nat- 
ural and  direct  effect  of  the  first  firing.  If  so,  it  was  not 
remote.  Vandenburgh  v.  Truax,  4  Denio,  464 ;  Pollett  v, 
lyong,  56  N.  Y.  200;  Webb  v.  Railroad  Co.,  sui>ra.  Ryan's 
Case,  35  N.  Y.  210,  relied  upon  by  the  defendant,  is  sufi&- 
ciently  commented  upon  in  the  last  two  cases  cited,  and  is 
not  analogous  to  this  case  as  now  presented.  The  origin  of 
the  fire,  upon  the  evidence,  and  the  verdict  of  the  jury  under 
proper  instructions  from  the  court,  is  to  be  attributed  to  the 
defendant,  and  to  have  been  occasioned  by  its  negligence. 
By  its  negligence,  therefore,  the  fire  which  burned  the  plain- 
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tiff's  woodlands  was  set  in  operation.  The  fact  that  it 
reached  those  woodlands  by  first  burning  the  brush  and 
other  articles  on  other  land  furnishes  no  new  cause  to  which 
the  injury  can  be  ascribed.**  The  judgment  was  affirmed, 
and  the  recovery  sustained.  The  question  now  before  us 
was  treated  as  before  the  court  in  that  case,  and  it  was 
reviewed  and  apparently  decided.  It  is  so  stated  in  the  head- 
note,  and  the  case  has  been  generally  regarded  both  by  the 
courts  and  by  the  legal  profession  as  settling  the  law  other 
than  as  it  was  laid  down  in  the  Ryan  Case,  at  least  so  far  as 
woodlands  are  concerned.  Brush  v.  Railroad  Co.,  10  App. 
Div.  535,  540,  42  N.  Y.  Supp.  103;  Brown  v.  Railroad  Co.. 
4  App.  Div.  465,  469,  38  N.  Y.  Supp.  655;  Martin  v.  Rail- 
road Co.,  62  Hun,  181,  184,  16  N.  Y.  Supp.  499. 

There  is  some  reason  for  a  distinction  between  woodlands 
and  buildings  crowded  together  in  a  city,  because  in  the 
latter  case  there  are  facilities  for  putting  out  fires,  and  the 
damages  from  a  conflagration  might  be  so  overwhelming  as 
to  prevent  men  from  investing  in  city  property,  which  would 
affect  the  general  welfare  of  the  country.  In  populous 
places  an  arbitrary  rule,  founded  upon  division  lines,  may 
be  necessary,  when  a  broad  view  of  the  subject  is  taken,  in 
order  to  prevent  ruin  to  the  owners  of  real  estate.  Such  a 
rule,  however,  must  exist  owing  to  necessity  rather  than 
logic;  for  it  would  make  one  who  negligently  kindled  a  fire 
on  his  own  premises  liable  to  the  owner  of  lands  immediately 
adjoining,  even  if  his  building  extended  100  feet,  but  not  to 
several  owners  of  different  buildings  upon  precisely  the  same 
land.  It  is  impossible  to  say  logically  that  the  first  100 
rods  of  woodland  burned  over,  if  owned  by  one  man,  must 
be  paid  for,  but  not  if  owned  by  two  or  ten  men.  If  the  fire 
in  question  had  burned  100  trees,  extending  directly  from 
the  railroad  land  in  a  straight  line.  1  rod  apart,  for  100  rods, 
all  owned  by  one  man,  the  defendants  would  be  liable  for 
the  whole  loss;  and,  if  the  same  man  had  owned  all  of  those 
trees  except  the  first,  it  would  be  unjust  and  unsatisfactorj' 
to  hold  that  he  could  recover  nothing.     If  the  plaintiff  had 
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owned  the  entire  territory  burned  over,  the  defendants  would 
be  bound  to  pay  all  the  damages,  and  the  mere  fact  that  there 
were  several  proprietors  should  not  prevent  a  recovery  by 
any  except  the  abutting  owner.  Arbitrary  rules  should  be 
strictly  limited  to  the  peculiar  facts  which  render  them  nec- 
essary, and  should  not  be  extended  to  cases  which  may  be 
decided  upon  reasonable  and  logical  grounds.  There  is  no 
necessity  for  such  a  rule  in  the  case  of  forest  lands,  because 
they  are  not  so  valuable  as  to  threaten  ruin  to  the  owner, 
and  facilities  for  extinguishing  fires  are  so  meager  as  to  make 
it  probable  that  a  fire,  once  started  therein,  will  run  until 
arrested  by  some  natural  or  artificial  cause.  Where  the 
forest  is  continuous,  with  inflammable  material  spread  uni- 
formly over  the  land,  and  the  fire  extends  in  a  direct  line 
through  it  over  the  lands  of  several  owners,  even  for  a  long 
distance,  what  intervening  cause  is  there  between  the  start- 
ing of  the  fire  and  the  destruction  of  the  last  property  burned  ? 
Why  is  not  the.  destruction  of  the  last  piece  of  property  the 
direct  result  of  the  defendant's  negligence  in  starting  the  fire  ? 
Where  a  fire  burns  continuously,  feeding  upon  materials  of 
the  same  kind  throughout  its  course,  without  any  secondary 
or  intervening  cause,  the  last  part  burned  is  not  the  remote, 
but  the  natural  and  probable,  result  of  the  fire  when  first 
started,  or  at  least  it  is  within  the  power  of  a  jury  to  so  find. 
It  was  possible  for  the  jury  in  this  case  to  conclude  that  each 
link  in  the  chain  of  cause  and  effect,  from  the  setting  of  the 
fire  to  the  destruction  of  the  plaintiff's  property,  was,  accord- 
ing to  common  experience  and  the  ordinary  course  of  events, 
the  reasonable  and  natural  result  to  be  anticipated.  Each 
separate  tree  or  heap  of  brush  was  not  an  intervening,  but  a 
continuous,  cause, — the  same  in  principle,  but  not  in  degree, 
as  if  cord  wood  had  been  piled  the  entire  distance.  In  that 
case  would  division  in  the  ownership  of  the  wood,  or  of  the 
land  on  which  it  stood,  divide  responsibility  ?  When  fire  is 
dropped  at  one  end  of  a  train  of  inflammable  material,  dur- 
ing a  high  wind  and  in  a  dry  time,  it  is  natural  to  expect  that 
it  will  burn  through  to  the  other  end,  unless  interfered  with 
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in  some  way.  That  is  the  ordinary  result,  and  the  one  to  be 
anticipated  by  a  reasonable  man.  The  wind  and  drought 
are  not  inten^ening  causes,  but  are  the  conditions  surround- 
ing the  one  who  sets  the  fire,  and  are  presumed  to  be  in  his 
mind  when  he  contemplates  the   probable  result  of  bis  act. 

The  trial  judge  properly  left  it  to  the  jury  to  find  whether 
the  destruction  of  the  plaintiff's  property  was  the  natural 
and  direct  effect  of  negligence  on  the  part  of  the  defendants. 
It  was  for  the  jury  to  take  into  account  all  the  circumstances, 
including  the  distance  the  fire  ran  before  it  reached  her  prop- 
erty, and  decide  whether  it  was  the  proximate  cause  of  the 
injury.  Mere  distance  has  nothing  to  do  with  the  question, 
except  as  it  bears  on  the  probability  **that  no  intelligent 
man  could  have  apprehended  injury  as  the  result  of  the  neg- 
ligent act."  If  the  distance  traversed  by  a  fire  is  so  great 
that  the  most  remote  part  was  not  within  the  reasonable  con- 
templation of  the  one  who  started  it,  the  jury  should  be 
instructed  accordingly;  but  in  all  ordinary  cases  it  is  for 
them  to  decide,  under  proper  instructions  from  the  court, 
whether  the  damages  were  the  direct  and  natural  result  of 
the  negligent  act  or  not.  I  find  no  error  in  this  record  that 
calls  for  a  reversal,  and  I  therefore  dissent  from  the  conclu- 
sion reached  by  a  majority  of  the  court,  and  record  my  vote 
in  favor  of  affirmance. 

Gray,  O'Brien,  Barti^ett,  and  Martin,  JJ.,  concur 
with  Haight,  J.,  for  reversal.  Parker,  C.  J.,  concurs 
with  Vann,  J.,  for  affirmance.     Judgment  reversed,  etc., 
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Hartford  Fire  Insurance  Company  ei  aL 
Chicago,   Mii^waukee  &  St.  Paui.  Railway  Company. 

(Supreme  Court  of  the  United  States  ^  Nov.  d,  i8gg,) 

Warehouse  on  Right  of  Way— Fires — Contract  Exempting  from 
Liability  for  Negligence.*— A  lease  by  a  railroad  company  of  a  strip 
of  its  land  by  the  side  of  its  track  to  a  partnership,  for  the  purpose 
of  erecting  and  maintaining  a  cold-storage  warehouse  thereon,  con- 
tained no  other  than  the  usual  agreements  between  lessor  and  lessee, 
except  a  covenant  of  the  lessee  not  to  obstruct  or  interfere  with  the 
railroad  track  of  the  lessor,  and  an  express  condition  that  the  lessor 
should  not  be  liable  to  the  lessee  for  any  damage  to  the  building,  etc., 
by  fire  set  by  the  lessor*s  locomotives  or  by  trains  or  cars  running 
off  the  track,  although  owing  to  the  negligence  of  the  lessor  or  its 
servants.  Held,  that  the  relations  between  the  lessor  and  lessee 
created  by  the  lease  had  no  connection  with,  and  were  not  affected  by 
the  relations  of  the  lessor  as  a  common  carrier. 

Public  Policy — State  Laws.— Questions  of  public  policy  as  affecting 
the  liability  for  acts  done,  or  upon  contracts  made  and  to  be  performed, 
within  one  of  the  states  of  the  Union,  when  not  controlled  by  the 
constitution,  laws,  or  treaties  of  the  United  States,  or  by  the  princi- 
ples of  the  commercial  or  mercantile  law  or  of  general  jurisprudence, 
of  national  or  universal  application,  are  governed  by  the  laws  of  the 
state  as  expressed  in  its  own  constitution,  and  statutes,  or  declared 
by  its  highest  court. 

Warehouse  on  Right  of  Way— Fires— Validity  of  Contract  Exempt- 
ing from  Liability  for* Negligence— Following  State  Decisions.— A 
decision  of  a  state  court  of  last  resort  that  the  provision  in  such  a 
lease  of  property  within  the  state  exempting  the  lessor  railroad 
from  liability  to  the  lessee  for  negligence  is  not  contrary  to  public 
policy,  should  be  followed  by  a  federal  court  sitting  in  such  state. 

On  Writ  of  certiorari  to  the  United  States  circuit 
court  of  appeals  for  the  Eighth  circuit  to  review  a  decision 
affirming  a  decision    of    the   circuit   court   in  favor  of   the 

♦See  extensive  notey  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  495  et  seq. 
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validity  of  a  contract  exempting  a  railroad  company  from 
liability  for  negligence  in  setting  fire  to  a  warehouse  on  its 
right  of  way.     Ajffifmed, 

See  same  case  below,  62  Fed.  Rep.  904,  36   U.  S.  App. 
152,  70  Fed.  Rep.  201,  17  C.  C.  A.  62. 
The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  A.  Clark  and  Richard  W.  Barger^  for 
petitioners. 

Messrs.  Charles  B.  Keeler  and  George  R.  Pecky  for  re- 
spondent. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court  as 
follows : 

This  was  an  action  brought  May  10,  1893,  in  the  district 
court  of  Jones  county,  in  the  state  of  Iowa,  against  the 
Case  stated  Chicago,  Milwaukee  &  St.  Paul  Railway  Com- 

pany, a  railroad  corporation  of  Wisconsin,  by 
seven  fire  insurance  companies,  corporations  of  other  states, 
to  recover  for  the  loss  by  fire,  owing  to  the  defendant's 
negligence,  of  a  warehouse  and  goods,  belonging  to  the 
partnership  of  Simpson,  Mclntire  &  Company,  and  insured 
by  the  plaintiffs,  who  had  paid  the  loss. 

The  petition  alleged  that  on  November  11,  1892,  and  long 
before,  the  partnership  was  doing  business  at  Monticello  in 
that  county,  and  there  owned  a  cold-storage  warehouse, 
situated  upon  railroad  ground  by  the  side  of  the  railway 
track  of  the  defendant  in  Monticello,  and  containing  a 
valuable  stock  of  butter  and  eggs;  that  on  that  day  the 
defendant,  while  running  its  engines  and  cars  on  its  railway 
track  alongside  of  the  warehouse,  negligently  set  fire  to  and 
destroyed  the  warehouse  and  its  contents  to  the  value  of 
$27,118;  that  at  the  time  of  the  fire  the  partnership  held 
policies  of  insurance  against  fire  on  this  property  from  each 
of  the  plaintiffs,  and  was  afterwards  paid  by  them,  under 
those  policies,  the  aggregate  sum  of  $23,450;  and  that  the 
plaintiffs  thereby  became,  to  that  extent,  subrogated  to  the 
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partnership's  right  against  the  defendant,  and  were  entitled 
to  judgment  against  it  for  the  sum  so  paid,  with  interest. 

The  defendant,  on  May  23,  1893,  removed  the  case  into 
the  circuit  court  of  the  United  States  for  the  district  of  Iowa  ; 
and  in  that  court,  on  September  12,  1893,  filed  an  answer 
admitting  that  the  parties  to  the  action  were  corporations, 
and  that  the  partnership  was  doing  business  at  Monticello, 
as  alleged,  but  denying  all  the  other  allegations  of  the  peti- 
tion. 

On  April  2,  1894,  by  leave  of  court,  an  amended  answer 
was  filed,  alleging  that  the  land  on  which  the  warehouse 
stood  belonged  to  the  defendant  as  part  of  its  depot  grounds 
at  Monticello ;  and  that  the  sole  right  and  occupancy  of  the 
partnership  therein  were  by  virtue  of  an  indenture  of  lease, 
dated  Febiuary  1,  1890,  executed  by  the  defendant  and  by 
the  partnership,  under  which  the  partnership  entered  into 
and  thenceforth  occupied  the  land,  and  which  was  set  forth 
in  the  answer,  and  was  as  follows : 

The  defendant  leased  the  land  (describing  it  by  metes 
and  bounds,  showing  it  to  be  a  strip  130  feet  long  and  55 
feet  wide,  part  of  its  depot  grounds,  and  by  the  side  of  its 
track)  to  the  partnership,  *'to  hold  for  the  term  of  one  year 
from  the  date  hereof  for  the  purpose  of  erecting  and  main- 
taining thereon  a  cold-storage  warehouse,  the  said  lessee 
yielding  and  paying  therefor  the  annual  rent  of  $5  in  advance  ; 
and  upon  the  express  condition  that  the  said  railway  com- 
pany, its  successors  and  assigns,  shall  be  exempt  and 
released,  and  said  parties  of  the  second  part,  for  themselves 
and  for  their  heirs,  executors  and  administrators  and  assigns, 
do  hereby  expressly  release  them,  from  all  liability  or 
damage  by  reason  of  any  injury  to  or  destruction  of  any 
building  or  buildings  now  on,  or  which  may  hereafter  be 
placed  on,  said  premises,  or  of  the  fixtures,  appurtenances, 
or  other  personal  property  remaining  inside  or  outside  of 
said  buildings,  by  fire  occasioned  or  originated  by  sparks  or 
burning  coal  from  the  locomotives,  or  from  any  damage  done 
by  trains  or  cars  running  off  the  track,  or  from  the  careless- 
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CAI.DWELL  nonconcurring  in  this  respect)  that  the  decision 
of  the  state  court  was  not  conclusive  upon  this  question. 
36  U.  S.  App.  152,  70  Fed.  Rep.  201,  17  C.  C.  A.  62.  The 
plaintiffs  thereupon  applied  for  and  obtained  this  writ  of 
certiorari. 

This  action  against  a  railroad  corporation  for  the  loss  by 
fire,  owing  to  its  negligence  in  running  its  engines  and  trains, 
of  a  cold-storage  warehouse  and  the  goods  therein,  owned  by 
a  commercial  partnership,  is  brought  by  insurers  of  the 
property,  who  had  paid  to  the  partnership  the  greater  part 
of  the  loss,  and  whose  right,  thereby  acquired  by  way  of 
subrogation,  to  recover  against  the  railroad  company  to  the 
extent  of  the  amount  so  paid,  is  but  the  same  right  that  the 
partnership  had.  Phoenix  Ins.  Co.  v,  Erie  &  W.  Transp. 
Co.,  117  U.  S.  312,  29  L.  Ed.  873,  6  Sup.  Ct.  Rep.  750,  1176. 

It  is  important,  therefore,  in  the  first  place, 

Warehouse  on  ,  ,  «  «      • 

Bi«htofw»y-     to  ascertain  exactly    what  were   the    relations 

Flree— Contract  ^ 

SS)urt???r'^°°*    between  the  railroad  company  and  the  partner - 

Nefflifrence.  ,  . 

ship. 
The  warehouse  stood  upon  a  strip  of  land  belonging  to  the 
railroad  company,  by  the  side  of  its  track,  and  part  of  its 
depot  grounds  at  Monticello,  in  the  state  of  Iowa.  The  sole 
right  of  the  partnership  in  that  strip  was  by  virtue  of  an  in- 
denture of  lease  thereof,  dated  February  1,  1890,  by  which 
the  railroad  company  leased  it  to  the  partnership  for  a  year 
from  that  date,  *'for  the  purpose  of  erecting  and  maintaining 
thereon  a  cold-storage  warehouse,*'  at  an  annual  rent  of  $5 
payable  in  advance,  **and  upon  the  express  condition  that 
the  said  railway  company,  its  successors  and  assigns,  shall 
be  exempt  and  released,**  and  the  lessees  **do  hereby 
expressly  release  them,*'  from  all  liability  or  damage  by 
reason  of  any  destruction  or  injury  of  buildings  then  upon 
or  afterwards  placed  on  the  land  or  of  personal  property  in- 
side or  outside  of  those  buildings,  **by  fire  occasioned  or 
originated  by  sparks  or  burning  coal  from  the  locomotives, 
or  from  any  damage  done  by  trains  or  cars  running  off  the 
track,  or  from  the  carelessness  or  negligence  of  employees  or 
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agents  of  said  railway  company ;  * '  and  the  lessees  covenanted 
in  no  way  to  obstruct  or  interfere  with  the  track  of  the  rail  - 
road  company.  The  rest  of  the  indenture  consisted  of 
covenants  of  the  lessees  to  keep  the  premises  in  repair ;  to 
pay  the  rent  and  taxes  so  long  as  they  remained  in  posses- 
sion ;  to  surrender  possession  to  the  lessor,  at  the  expiration 
of  the  term,  if  then  demanded,  or  before  its  expiration,  or  on 
default  in  payment  of  rent  or  taxes,  within  thirty  days  after 
demand ;  and  not  to  underlease  without  the  lessor's  consent ; 
with  a  further  agreement  that  the  lessees  might  and,  if 
required  by  the  lessor,  would,  remove  from  the  premises, 
within  thirty  days  after  any  termination  of  the  lease,  all 
structures  owned  or  placed  thereon  by  them. 

The  indenture,  in  short,  is  a  lease  by  the  railroad  company 
of  a  strip  of  its  land  by  the  side  of  its  track  to  the  partnership, 
for  the  purpose  of  erecting  and  maintaining  a  cold-storage 
warehouse  thereon,  for  one  year  and  for  such  longer  time  as 
the  lessee  may  be  permitted  by  the  lessor  to  remain  in  pos. 
session;  and  contains  no  further  agreements,  other  than 
those  usual  between  lessor  and  lessee,  except  a  covenant  of 
the  lessee  not  to  obstruct  or  interfere  with  the  railroad  track 
of  the  lessor,  and  an  express  condition  of  the  lease  and  cove- 
nant of  the  lessee  that  the  lessor  shall  not  be  liable  to  the 
lessee  for  any  damage  to  the  building  or  to  personal  property 
in  or  about  it,  by  fire  from  the  lessor's  locomotive  engines, 
or  by  trains  or  cars  running  off  the  railroad  track,  although 
owing  to  the  negligence  of  the  lessor  or  its  servants. 

The  indenture  contains  no  stipulation  concerning,  or  even 
any  mention  of,  any  transportation  of  goods  over  the  rail- 
road, or  any  relation  of  the  railroad  company  as  a  common 
carrier  to  the  lessee  or  to  the  public;  and  there  is  nothing  in 
the  record  to  show  that  such  a  relation  existed  between  the 
railroad  company  and  the  lessee,  or  that  the  warehouse  was 
built  or  maintained  for  the  benefit  of  the  public,  or  of  the 
railroad  corporation,  or  of  anyone  but  the  partnership. 

The  decision  of  the  case  turns  upon  the  question  whether 
16  (N  s)  A  &  B  R  Cas— 50 
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the  provision  of  this  indenture,  by  which  the  railroad  com- 
pany is  not  to  be  liable  for  damage  to  the  property  by  fire 
from  its  locomotive  engines,  owing  to  the  negligence  of  itself 
or  its  servants,  is  void  as  against  public  policy. 

The  plaintiffs'  counsel  at  the  argument  much  relied  on 
the  cases  in  which  similar  provisions  in  the  contracts  of 
common  carriers  or  of  telegraph  companies  have  been  held 
to  be  void . 

It  is  settled  by  the  decisions  of  this  court  that  a  provision 
in  a  contract  between  a  railroad  corporation  and  the  owner  of 
goods  received  by  it  as  a  common  carrier,  that  it  shall  not 
be  liable  to  him  for  any  loss  or  injury  of  the  goods  by  the 
negligence  of  itself  or  its  servants,  is  contrary  to  public 
policy,  and  must  be  held  to  be  void  in  the  courts  of  the 
United  States,  without  regard  to  the  decisions  of  the  courts 
of  the  state  in  which  the  question  arises.  But  the  reasons 
on  which  those  decisions  are  founded  are  that  such  a  question 
is  one  of  general  mercantile  law ;  that  the  liability  of  a  com- 
mon carrier  is  created  by  the  common  law,  and  not  by 
contract;  that  to  use  due  care  and  diligence  in  carrying 
goods  intrusted  to  him  is  an  essential  duty  of  his  employ- 
ment, which  he  cannot  throw  off;  that  a  common  carrier  is 
under  an  obligation  to  the  public  to  carry  all  goods  offered 
to  be  carried,  within  the  scope  and  capacity  of  the  business 
which  he  has  held  himself  out  to  the  public  as  doing ;  and 
that,  in  making  special  contracts  for  the  carriage  of  such 
goods,  the  carrier  and  the  customer  do  not  stand  on  equal 
terms.  New  York  C.  R.  Co.  v.  lyockwood,  17  Wall.  357,  21 
L.  Ed.  627  ;  Liverpool  &  G.  W.  Steam  Co.  v,  Phenixins.  Co., 
129  U.  S.  397,  439-442,  32  L.  Ed.  78S,  791.  792,  9  Sup.  Ct. 
Rep.  469,  and  other  cases  there  cited.  Although  a  telegraph 
company  is  not  a  common  carrier,  yet  its  relation  with  senders 
of  messages  over  its  lines  is  of  a  commercial  nature,  and 
contracts  that  the  company  shall  not  be  liable  for  the  negli- 
gence of  its  servants  are  affected,  in  some  degree,  by  similar 
considerations.  Southern  Exp.  Co.  v.  Caldwell,  21  Wall. 
264,  269,  22  L.  Ed.  556,  558 ;  Western  U.  Teleg.  Co.  v.  Texas, 
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105  U.  S.  460,  464,  26  L.  Ed.  1067,  1068 ;  Primrose  v.  West- 
ern^U.  Teleg.  Co.,  154  U.  S.  1,  38  L.  Ed.  883, 14  Sup.  Ct.  Rep. 
1098;  Western  U.  Teleg.  Co.  v.  Cook.  15  U.  S.  App.  445, 
61  Fed.  Rep.  624,  9  C.  C.  A.  680;  Harkness  v.  Western  U. 
Teleg.  Co.,  73  Iowa,  190,  34  N.  W.  811. 

The  plaintiffs  further  insisted  that  the  same  reasons  apply 
universally,  and  should  be  held  to  defeat  all  contracts  by 
which  a  party  undertakes  to  put  another  at  the  mercy  of  his 
own  faulty  conduct.  But  the  only  authorities  cited  which 
support  this  proposition  are  a  general  statement  in  Cooley 
on  Torts,  687,  and  SLnodtier  dictum  in  Johnson  v,  Richmond 
&  D.  R.  Co.,  86  Va.  975,  978,  11  S.  E.  829;  and  it  is  cer- 
tainly too  sweeping.  Even  a  common  carrier  may  obtain 
insurance  against  losses  occasioned  by  the  negligence  of 
himself  or  of  his  servants,  or  may,  by  stipulation  with  the 
owner  of  goods  carried,  have  the  benefit  of  such  insurance 
procured  thereon  by  such  owner.  Phoenix  Ins.  Co.  v.  Erie 
&  W.  Transp.  Co.,  117  U.  S.  312,  29  L.  Ed.  873,  6  Sup.  Ct. 
Rep.  750,  1176;  California  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  S.  387,  414,  33  L.  Ed.  730,  737,  10  Sup.  Ct.  Rep. 
365 ;  Wager  v.  Providence  Ins.  Co.,  150  U.  S.  99,  37  L.  Ed. 
1013,  14  Sup.  Ct.  Rep.  55. 

A  railroad  corporation  holds  its  station  grounds,  railroad 
tracks,  and  right  of  way  for  the  public  use  for  which  it  is 
incorporated,  yet  as  its  private  property,  and  to  be  occupied 
by  itself  or  by  others  in  the  manner  which  it  may  consider 
best  fitted  to  promote,  or  not  to  interfere  with,  the  public 
use.  It  may,  in  its  discretion,  permit  them  to  be  occupied 
by  otliers  with  structures  convenient  for  the  receiving  and 
delivering  of  freight  upon  its  railroad,  so  long  as  a  free  and  safe 
passage  is  left  for  the  carriage  of  freight  and  passengers. 
Grand  Trunk  R.  Co.  v.  Richardson,  91  U.  S.  454,  23  ly.  Ed. 
356.  And  it  must  provide  reasonable  means  and  facilities  for 
receiving  goods  offered  by  the  public  to  be  transported  over 
its  road.  Covington  Stock-Yards  Co.  v.  Keith,  139  U.  S.  128, 
35  ly.  Ed.  73, 11  Sup.  Ct.  Rep.  461.  But  it  is  not  obliged,  and 
cannot  even  be  compelled  by   statute,   against  its  will,   to 
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permit  private  persons  or  partnerships  to  erect  and  maintain 
elevators,  warehouses,  or  similar  structures  for  their  own 
benefit,  upon  the  land  of  the  railroad  company.  Missouri 
P.  R.  Co.  V.  Nebraska,  164  U.  S.  403,  41  L.  Ed.  489,  17  Sup. 
Ct.  Rep.  130. 

In  the  case  at  bar  no  one  had  the  right  to  put  a  warehouse 
or  other  building  upon  the  land  of  the  railroad  corporation 
without  its  consent;  and  the  corporation  was  under  no 
obligation  to  the  public,  or  to  the  partnership,  to  permit  the 
latter  to  do  so.  In  granting  and  receiving  the  license  from 
the  corporation  to  the  partnership  to  place  and  maintain  a 
cold-storage  warehouse  upon  a  strip  of  such  land  by  the  side 
of  the  railroad  track,  and  in  erecting  the  warehouse  thereon, 
both  parties  knew  that  its  proximity  to  the  track  must 
increase  the  risk  of  damages,  whether  by  accident  or  by 
negligence,  to  the  warehouse  and  its  contents,  by  fire  set  by 
sparks  from  the  locomotive  engines,  or  by  trains  or  cars 
running  off  the  track.  The  principal  consideration,  expressed 
in  their  contract,  for  the  license  to  build  and  maintain  the 
warehouse  on  this  strip  of  land,  was  the  stipulation  exempt- 
ing the  railroad  company  from  liability  to  the  licensee  for 
any  such  damages.  And  the  public  had  no  interest  in  the 
question  which  of  the  parties  to  the  contract  should  be 
ultimately  responsible  for  such  damages  to  property  placed 
on  the  land  of  the  corporation  by  its  consent  only. 

The  case  is  wholly  different  from  those  cited  by  the  plain- 
tiffs, in  which  a  lease  by  a  railroad  corporation,  transferring 
its  entire  property  and  franchises  to  another  corporation, 
and  thus  undertaking  to  disable  itself  from  performing  all 
the  duties  to  the  public  imposed  upon  it  by  its  charter,  has 
been  held  to  be  ultra  vires y  and  therefore  void, — as  in  Thomas 
V,  West  Jersey  R.  Co.,  101  U.  S.  71,  25  L.  Ed.  950.  and  in 
Central  Transp.  Co.  v,  Pullman's  Palace  Car  Co.,  139  U.  S. 
24,  45  Am.  &  Eng.  R.  Cas.  325,  35  ly.  Ed.  55,  11  Sup.  Ct. 
Rep.  478,  and  171  U.  S.  138,  43  ly.  Ed.  108,  18  Sup.  Ct.  Rep. 
808. 

Questions  of  public  policy  as  affecting  the  liability  for  acts 
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done,  or  upon  contracts  made  and  to  be  performed,  within 
one  of  the  states  of  tie  Union, — when  not  con- 
trolled by  the  Constitution,  laws,  or  treaties  of  sSSSiI^^" 
the  United  States,  or  by  the  principles  of  the 
commercial  or  mercantile  law  or  of  general  jurisprudence, 
of  national  or  universal  application, — are  governed  by  the 
law  of  the  state  as  expressed  in  its  own  Constitution  and 
statutes,  or  declared  by  its  highest  court.  Elmendorf  v. 
Taylor,  10  Wheat.  152,  159,  6  ly.  Ed.  289,  292;  Bank  of 
Augusta  V.  Earle,  13  Pet.  519,  594,  10  ly.  Ed.  274,  310  ; 
Vidal  V,  Philadelphia,  2  How.  127,  197,  11  L.  Ed.  205,  233; 
Bucher  v,  Cheshire  R.  Co.,  125  U.  S.  555,  581,  584,  34  Am. 
&  Eng.  R.  Cas.  389,  31  ly.  Ed.  795,  798,  799,  8  Sup.  Ct. 
Rep.  974;  Detroit  v,  Osborne,  135  U.  S.  492,  498,  499,  34  ly. 
Ed.  260,  262,  10  Sup.  Ct.  Rep.  1012;  Union  Nat.  Bank  v. 
Bank  of  Kansas  City,  136  U.  S.  223,  235,  34  L.  Ed.  341,  345, 
10  Sup.  Ct.  Rep.  1013;  Etheridge  v,  Sperry,  139  U.  S.  266, 
276,  277,  35  L.  Ed.  171,  176,  11  Sup.  Ct.  Rep.  565;  Gardner 
V.  Michigan  C.  R.  Co.,  150  U.  S.  349,  357,  37  ly.  Ed.  1107, 
1109,  14  Sup.  Ct.  Rep.  140;  Bamberger  v.  Schoolfield,  160 
U.  S.  149,  159,  40  ly.  Ed.  374,  378,  16  Sup.  Ct.  Rep.  225; 
Missouri,- K.  &  T.  Trust  Co.  z/.  Krumseig,  172  U.S.  351, 
43  ly.  Ed.  474,  19  Sup.  Ct.  Rep.  179;  Sioux  City  Terminal 
R.  &  Warehouse  Co.  v.  Trust  Co.  of  N.  A.,  173  U.  S.  99,  43 
ly.  Ed.  628, 19  Sup.  Ct.  Rep.  341. 

The  validity  of  the  agreement  now  in  controversy  does 
not  depend  upon  the  Constitution,  laws,  or  treaties  of  the 
United  States,  or  upon  any  principle  of  the  commercial  or 
mercantile  law,  or  of  general  jurisprudence. 

Generally  speaking,  the  right  of  a  railroad  corporation  to 
build  its  road  and  to  run  its  locomotive  engines  and  cars 
thereon,  within  any  state,  is  derived  from  the  legislature  of 
the  state;  and  it  is  within  the  undisputed  powers  of  that 
legislature  to  prescribe  the  precautions  that  the  corporation 
shall  take  to  guard  against  injuries  to  the  property  of 
others  by  the  running  of  its  trains,  as  well  as  the  measure  of 
its  liability  in  case  such  injuries  happen.     Among  the  most 
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familiar  instances  of  the  exercise  of  this  power  are  statutes 
requiring  a  railroad  corporation  to  erect  fences  between  its 
road  and  adjoining  lands,  and  subjecting  it  to  either  single 
or  double  damages  for  any  injury  to  cattle  or  other  animals 
caused  by  its  neglect  to  do  so  (Missouri  P.  R.  Co.  v.  Humes, 
115  U.  S.  512,  22  Am.  &  Eng.  R.  Cas.  557,  29  L.  Ed.  463,  6 
Sup.  Ct.  Rep.  110;  Minneapolis  &  St.  L.  R.  Co.  v.  Beck- 
with,  129  U.  S.  26.  38  Am.  &  Eng.  R.  Cas.  267.  32  L.  Ed. 
585,  9  Sup.  Ct.  Rep.  207;  Minneapolis  &  St.  L.  R.  Co.  v, 
Emmons,  149  U.  S.  364,  37  L.  Ed.  769,  13  Sup.  Ct.  Rep. 
870);  and  statutes  making  a  railroad  corporation  liable  for 
damages  to  property  of  others  from  fire  set  by  sparks  from 
its  locomotive  engines,  either  independently  of  negligence 
on  its  part,  or  in  case  of  such  negligence  only.  St.  lyouis  & 
S.  F.  R.  Co.  V,  Mathews,  165  U.  S.  1,  41  L.  Ed.  611,  17 
Sup.  Ct.  Rep.  243;  Atchison,  T.  &  S.  F.  R.  Co.  v,  Mat- 
thews, 174  U.  S.  96,  43  L.  Ed.  909,  19  Sup.  Ct.  Rep.  609. 

As  was  well  said  by  the  circuit  court,  in  the  case  at  bar, 
in  a  passage  quoted  by  this  court  in  St.  lyouis  &  S.  F.  R. 
Co.  V.  Mathews  just  cited:  **The  right  to  use  the  agencies 
of  fire  and  steam  in  the  movement  of  railway  trains  in  Iowa 
is  derived  from  the  legislation  of  the  state ;  and  it  certainly 
cannot  be  denied  that  it  is  for  the  state  to  determine  what 
safeguards  must  be  used  to  prevent  the  escape  of  fire,  and  to 
define  the  extent  of  the  liability  for  fires  resulting  from  the 
operation  of  trains  bj'  means  of  steam  locomotives.  This  is 
a  matter  within  state  control.  The  legislation  of  the  state 
determines  the  width  of  the  right  of  way  used  by  the  com- 
panies. The  state  may  require  the  companies  to  keep  the 
right  of  way  free  from  combustible  material.  It  may  require 
the  depot  and  other  buildings  used  by  the  company  to  be  of 
stone,  brick,  or  other  like  material,  when  built  in  cities,  or 
in  close  proximity  to  other  buildings.  The  state,  by  legis- 
lation, may  establish  the  extent  of  the  liability  of  railway 
companies  for  damages  resulting  from  fires  caused  in  the 
operation  of  the  roads.  62  Fed.  Rep.  907.''  165  U.  S.  17, 
41  L.  Ed.  617,  17  Sup.  Ct.  Rep.  243. 
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The  statutes  and  decisions  of  the  state  of  Iowa,  so  far  as 
they  have  been  brought  to  our  notice,  and  throw  any  light 
upon  the  present  case,  are  the  following : 

In  Richmond  v.  Dubuque  &  S.  C.  R.  Co.  (1868)  26  Iowa, 
191,  the  railroad  company  leased  a  piece  of  ground  at  its 
eastern  terminus  on  the  bank  of  the  Mississippi  river  to  an 
elevator  company ;  and  it  was  agreed  between  them  that  the 
elevator  company  should  maintain  an  elevator  building 
thereon,  and  should  receive  and  discharge  for  the  railroad 
company,  at  certain  rates,  all  grain  brought  over  the  rail- 
road, shipped  primarily  to  points  beyond  or  other  than 
Dubuque,  and  should  have  the  handling  of  all  such  grain; 
and  that  the  railroad  company,  during  the  lease,  would  not 
itself  erect,  or  lease  or  grant  to  any  other  party  the  right  to 
erect,  a  similar  building  in  Dubuque.  The  railroad  com- 
pany, being  sued  on  the  agreement,  contended  that  it  was  in 
contravention  of  sound  public*  policy,  as  giving  to  the 
elevator  company  a  monopoly  of  all  the  through  grain 
brought  over  the  railroad.  But  the  supreme  court  of  Iowa 
held  the  agreement  to  be  valid,  and,  in  the  course  of  its 
opinion,  said:  **The  elevator  is  mainly  a  means  or  instru- 
mentality for  loading  and  unloading  grain  into  and  out  of 
cars,  boats,  barges,  or  other  vehicles,  and,  incidentally,  for 
storing  the  same;  it  is  in  no  just  sense  a  connecting  line  of 
transit  or  connecting  common  carrier  to  the  defendants' 
lines.*'  26  Iowa,  197.  **The  power  of  courts  to  declare  a 
contract  void  for  being  in  contravention  of  sound  public 
policy  is  a  very  delicate  and  undefined  power,  and,  like  the 
power  to  declare  a  statute  unconstitutional,  should  be  exer- 
cised only  in  cases  free  from  doubt.'*     26  Iowa,  202. 

The  statute  of  Iowa  of  1862,  chap.  169,  §  6  (substantially 
re-enacted  in  the  Code  of  1873,  §  1289),  provided  that  *'any 
railroad  company  hereafter  running  or  operating  its  road  in 
this  state,  and  failing  to  fence  such  road  on  either  or  both 
sides  thereof,  against  live  stock  running  at  large,  at  all 
points  where  said  roads  have  the  right  to  fence,  shall  be 
absolutely  liable  to  the  owner  of  any  live  stock  injured. 
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killed,  or  destroyed  by  reason  of  the  want  of  such  fence  or 
fences  as.  aforesaid,  for  the  value  of  the  property  so  injured, 
killed,  or  destroyed,  unless  the  injury  complained  of  is 
occasioned  by  the  wilful  act  of  the  owner  or  his  agent;" 
that,  **in  order  to  recover,  it  shall  only  be  necessary  for  the 
owner  of  the  property  to  prove  the  injury  or  destruction 
complained  of ;  "  and  that,  if  the  company  should  neglect 
to  pay  for  thirty  days  after  notice  and  aflSdavit,  the  owner 
might  recover  double  damages.  Under  that  statute  it  was 
held  to  be  no  defense  that  the  stock  was  unlawfully  running 
at  large,  if  not  by  the  wilful  act  of  the  owner  or  his  agent. 
Spence  v.  Chicago  &  N.  W.  R.  Co.  (1868)  25  Iowa,  139. 
But  where  the  owner  of  land  had  agreed  to  maintain  a  fence 
between  it  and  the  railroad,  the  court,  while  holding  that 
persons  not  in  privity  of  estate  with  him  might  still  recover, 
said  that  it  could  not  be  doubted  that  he  and  his  privies 
were  estopped  by  his  agreement  to  maintain  an  action 
against  the  company  under  that  statute.  Warren  v.  Keokuk 
&  D.  M.  R.  Co.  (1875)  41  Iowa,  484,  486. 

Upon  the  question  of  the  liability  of  a  railroad  corporation 
for  damage  done  to  the  property  of  others  by  fire  from  its 
locomotive  engines,  in  the  absence  of  any  contract  between 
the  parties,  the  course  of  legislation  and  decision  in  Iowa 
was  as  follows :  Before  any  statute  upon  the  subject,  the 
corporation  was  held  not  to  be  liable  without  proof  of  negli- 
gence on  its  part,  or  if  the  plaintiff's  own  negligence  con- 
tributed to  the  loss.  Kesee  v,  Chicago  &  N.  W.  R.  Co. 
(1870)  30  Iowa,  78,  6  Am.  Rep.  643;  Gandy  v.  Chicago  & 
N.  \V.  R.  Co.  (1870)  30  Iowa,  420,  6  Am.  Rep.  682;  Mc- 
Cummons  v.  Chicago  &  N.  W.  R.  Co.  (1871)  33  Iowa,  187 ; 
Garrett  v.  Chicago  &  N.  W.  R.- Co.  (1872)  36  Iowa,  121. 
Thereupon  the  legislature  amended  the  section  above  cited 
by  adding  a  provision  that  '*any  corporation  operating  a 
railway  shall  be  liable  for  all  damages  by  fire  that  is  set  out 
or  caused  by  operating  of  any  such  railway ;  and  such  dam- 
age may  be  recovered  by  the  party  damaged,  in  the  same 
manner  as  set  forth  in  this  section  in  regard  to  stock,  except 


Am&Eng  FIRKS  793 

R  Cas 

Hartford  Fire  Ins.  Co.  v,  Chicago,  etc.,  Ry.  Co 

to  double  damages."  Code  1873,  §  1289.  This  amendment 
was  at  first  assumed  to  impose  an  absolute  liability  upon 
the  corporation,  independently  of  its  negligence,  and  was 
held  to  be  constitutional.  Rodemacher  v,  Milwaukee  &  St. 
P.  R.  Co.  (1875)  41  Iowa,  297,  20  Am.  Rep.  592.  But  it 
was  afterwards  settled,  upon  a  consideration  of  the  whole 
section,  that  the  effect  of  the  amendment  was  only  to  change 
the  burden  of  proof  in  actions  for  damages  by  fire ;  that 
the  fact  that  the  fire  was  set  out  or  caused  by  operating  the 
railway  was  only  prima  facie  evidence  of  negligence  on  the 
part  of  the  company ;  and  that  such  negligence  need  not  be 
alleged.  Small  v,  Chicago,  R.  I.  &  P.  R.  Co.  (1879)  50 
Iowa,  338;  Babcock  v,  Chicago  &  N.  W.  R.  Co.  (1883)  62 
Iowa,  593,  11  Am.  &  Eng.  R.  Cas.  63,  13  N.  W.  740,  17  N. 
W.  909;  Seska  v.  Chicago,  M.  &  St.  P.  R.  Co.  (1889)  77 
Iowa,  137,  41  N.  W.  596 ;  Engle  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1889)  77  Iowa,  661,37  N.  W.  6,42  N.  W.  512.  It  was 
also  held  that,  by  virtue  of  the  statute,  contributory  negli- 
gence on  the  part  of  the  plaintiff  was  no  defense  to  such  an 
action.  West  v.  Chicago  &  N.  W.  R.  Co.  (1889)  77  Iowa, 
654,  38  Am.  &  Eng.  R.  Cas.  340,  35  N.  W.  479,  42  N.  W. 
512  ;   Engle*s  Case,  just  cited. 

The  Code  of  Iowa  of  1873,  in  §  1308,  re-enacting  the  stat- 
ute of  Iowa  of  1867,  chap.  113,  provided  that  **no  contract, 
receipt,  rule,  or  regulation  shall  exempt  any  corporation 
-engaged  in  transporting  persons  or  property  by  railway  from 
liability  of  a  common  carrier,  or  carrier  of  passengers,  which 
would  exist  had  no  contract,  receipt,  rule,  or  regulation  been 
made  or  entered  into."  That  statute  was  rigidly  enforced 
by  the  supreme  court  of  Iowa  in  suits  against  railroad  cor- 
porations as  carriers.  Brush  v,  Sabula,  A.  &  D.  R.  Co. 
(1876)  43  Iowa,  554;  McCoy  v.  Keokuk  &  D.  M.  R.  Co. 
(1876)  44  Iowa,  424.  But  no  intimation  that  it  applied  to 
them  in  any  other  relation  was  ever  made  by  that  court 
before  the  execution  of  the  agreement  in  question  in  the  case 
at  bar. 
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To  recapitulate  :  Before  February  1,  1890,  the  date  of  this 
agreement,  the  supreme  court  of  Iowa  had  declared  that  an 
elevator  erected  by  another  party  by  agreement  with  a  rail- 
road company  upon  the  land  of  the  latter  was  in  no  just  sense 
a  connecting  line  of  transit,  or  a  connecting  common  carrier, 
with  the  line  of  the  railroad ;  and  that  the  power  of  the  courts 
to  declare  a  contract  void  for  being  in  contravention  of  pub- 
lic policy  should  be  exercised  only  in  cases  free  from  doubt. 
That  court,  in  1875,  when  construing  §  1289  of  the  Code  of 
1873,  had  declared  that  an  action  under  the  first  part  of  that 
section,  which  makes  a  railroad  corporation  failing  to  fence 
its  road  wherever  it  had  a  right  to  do  so  absolutely  liable  to 
an  action  by  the  owner  of  any  live  stock  killed  or  injured  by 
the  want  of  such  fencing,  could  not  be  maintained  by  an 
owner  of  adjoining  land  who  had  agreed  with  the  railroad 
company  to  maintain  the  fence  at  the  place  in  question. 
And  that  court  had  never  expressed  any  opinion  upon  the 
effect  of  such  an  agreement  as  is  now  pleaded  upon  an  action 
against  a  railroad  company,  under  the  latter  part  of  that  sec- 
tion, for  damages  by  fire  caused  by  the  negligence  of  its 
servants  in  operating  its  railway. 

After  this  agreement  was  made,  and  before  this  action  was 
begun,  a  similar  agreement  was  brought  before  the  courts  of 
the  state  of  Iowa,  in  the  case  of  Griswold  v,  Illinois  C.  R. 
Co.,  which  arose  under  a  contract  substantially  similar  to 
that  now  before  us,  except  in  containing  covenants  by  the 
lessee  to  put  in  immediate  use  and  to  maintain  a  good  and 
substantial  elevator,  coal  sheds,  and  lumber  yard  on  the 
premises;  to  ship  all  grain,  coal,  and  lumber  that  he  can 
control  by  the  lessor's  railroad;  and  to  **transact  the  busi- 
ness for  which  said  buildings  are  erected  and  designed  at 
fair  and  reasonable  rates,  and  in  a  prompt  and  careful  man- 
ner, so  that  neither  the  company  nor  the  public  will  be 
prejudiced  by  reason  of  the  said  lessee  dealing  unfairly  or  neg- 
ligently in  their  behalf,  or  in  the  transaction  of  the  business 
connected  with   the   grain,   coal,    and  lumber  buildings   so 
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erected  as  aforesaid.*'  A  district  court  of  the  state  having 
upheld  the  validity  of  the  contract,  and  rendered  judgment 
for  the  defendant,  the  plaintiff  appealed  to  the  supreme  court 
of  the  state. 

That  court,  at  the  first  hearing,  expressed  an  opinion  that 
the  stipulation  in  the  contract,  exempting  the  railroad  com- 
pany from  liability  to  the  lessee  for  damages  by  fire  negli- 
gently set  by  its  locomotive  engines  to  such  buildings,  was 
void  as  against  public  policy;  and  among  the  grounds  on 
which  that  opinion  was  placed  was  that  the  covenants  just 
quoted,  and  the  prospect  for  business  which  the  existence 
and  use  of  those  buildings  held  out  to  the  railroad  company, 
**were  no  doubt  the  controlling  consideration  which  induced 
it  to  execute  the  lease,**  and  that  **the  lease  itself  fully  recog- 
nizes an  interest  of  the  public  in  its  subject-matter."  53  N. 
W.  295,  297.  It  does  not  clearly  appear  what  that  opinion 
would  have  been  but  for  those  covenants,  no  equivalent  for 
which  is  to  be  found  in  the  lease  now  before  us. 

But  that  court  granted  a  rehearing,  and  on  February  3, 
1894,  after  further  arguments,  and,  by  a  majority  of  the 
judges,  reversed  its  former  opinion,  affirmed  the  judgment  of 
the  district  court,  and  held  the  stipulation  in  question  to  be 
valid.  90  Iowa,  265,  24  L.  R.  A.  647,  57  N.  W.  843.  Its 
course  of  reasoning  may  be  shown  by  quoting  some  passages 
of  the  opinion. 

In  the  first  place,  it  was  said  :  ** Public  policy  is  variable; 
the  very  reverse  of  that  which  is  the  policy  of  the  public  at 
one  time  may  become  public  policy  at  another ;  hence  no 
fixed  rule  can  be  given  by  which  to  determine  what  is  public 
policy.  The  authorities  all  agree  that  a  contract  is  not  void 
as  against  public  policy,  unless  it  is  injurious  to  the  inter- 
ests of  the  public,  or  contravenes  some  established  interest 
of  society.*'  So  far,  the  opinion  is  in  precise  accord  with 
the  opinion  of  this  court  in  Pope  Mfg.  Co.  v.  GormuUy,  144 
U.  S.  224,  233,  36  L.  Ed.  414,  418,  12  Sup.  Ct.  Rep.  632. 
The  Iowa  court  then  quoted  with  approval  the  saying  of  Sir 
George  Jessel,  M.  R.,  in  Printing  &N.  Registering  Co.  v. 
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Sampson,  L.  R.  19  Eq.  462,  465  :  **It  must  not  be  forgotten 
that  you  are  not  to  extend  arbitrarily  those  rules  which  say 
that  a  given  contract  is  void  as  being  against  public  policy, 
because,  if  there  is  one  thing  more  than  another  which  pub- 
lic policy  requires,  it  is  that  men  of  full  age  and  competent 
understanding  shall  have  the  utmost  liberty  of  contracting! 
and  that  their  contracts,  when  entered  into  fairly  and  volun- 
tarily, shall  be  held  sacred,  and  shall  be  enforced  by  courts 
of  justice.  Therefore  you  have  this  paramount  public  pol- 
icy to  consider, — that  you  are  not  lightly  to  interfere  with 
this  freedom  of  contract.'' 

That  court  went  on  to  say:  **The  defendant  owed  no 
duty  to  the  public  to  exercise  care  with  r&spect  to  its  own 
buildings  situate  on  its  right  of  way,  and  incurred  no  liabil- 
ity for  their  negligent  burning,  unless  the  fire  spread  beyond 
its  own  premises.  The  operation  of  a  railway  increases  the 
danger  from  fire  to  property  situated  on  the  premises  of  its 
owner,  where  he  has  the  right  to  have  it,  and  hence  the  pro- 
vision of  §  1289  making  the  corporation  operating  the  rail- 
way absolutely  liable  for  all  damages  by  fire  that  is 
negligently  set  out  or  caused  by  the  operation  of  the  railway. 
As  to  such  property,  the  railway  company  owes  to  the  pub- 
lic the  duty  of  care,  and  the  public  has  an  interest  in  the 
performance  of  that  duty.  Therefore  a  contract  that  exempts 
from  that  duty  to  the  public  would  be  injurious  to  the  public 
interests,  and  against  public  policy.  The  plaintiff  Gris- 
wold's  buildings  were  not  upon  his  own  premises,  nor 
where  he  had  a  right  to  have  them,  independent  of 
the  defendant ;  they  were  upon  the  right  of  way,  where 
they  could  only  be  by  its  permission.  In  granting  the 
permission,  and  in  placing  the  buildings  there,  both 
parties  knew  of  the  increased  hazard  of  the  location  from 
fire  communicated  either  through  accident  or  negligence  in 
the  operation  of  the  road.  They  knew  that  the  defendant 
corporation  could  only  act  through  its  officers,  agents,  and 
employees,  and  that  these  might  be  negligent  in  the  per- 
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formance  of  their  duties.'*  **This  is  not  a  question  whether, 
under  §  1289,  the  defendant  would  be  liable  to  Griswold  for 
negUf^ently  communicating  fire  to  this  property  in  the 
absence  of  a  contract  to  the  contrary ;  but  it  is  whether  the 
public  has  any  interest  that  this  contract  contravenes.  It 
seems  to  us  now  quite  clear  that,  as  these  buildings  could 
only  be  placed  upon  the  defendant's  right  of  way  by  its  con- 
sent, and  were  so  placed  upon  the  premises,  and  on  the 
conditions  expressed  in  the  lease*  the  public  had  no  interest 
therein,  under  said  §  1289  or  otherwise,'  that  would  be 
injured  by  giving  effect  to  the  agreement  in  question.  Much 
as  the  public  may  have  been  interested  in  the  convenience  of 
such  a  place  of  business,  it  had  no  interest  as  to  who  should 
carry  the  hazard  incident  to  that  property  being  located  as  it 
was."  **Upon  further  consideration  we  are  of  the  opinion 
that  this  contract  was  not  made  by  the  defendant  in  its 
capacity  as  a  common  carrier,  and  that  the  provision  of  § 
1308  is  not  applicable."  **After  a  careful  review  of  the  case, 
we  reach  the  conclusion  that  the  public  had  no  interest  in  the 
clause  of  the  contract  in  question,  that  its  enforcement  works 
no  injury  to  any  interest  of  the  public,  and  that  the  judgment 
of  the  district  court  should  be  afl&rmed." 

A  second  petition  for  rehearing  was  then  filed,  and  that 
case  had  not  been  finally  decided  by  the  supreme  court  of 
Iowa  when  the  present  case  came  before  the  circuit  court  of 
the  United  States  at  April  term,  1894.  The  circuit  court 
thereupon  suspended  judgment  in  this  case;  and  at  Sep- 
tember term,  1894, — the  state  court  having  meanwhile 
denied  the  second  petition  for  a  rehearing,  and  thereby 
finally  affirmed  the  validity  of  the  stipulation, — followed  the 
final  decision  of  that  court,  and  gave  judgment  for  the 
defendant.     62  Eed.  Rep.  904. 

The  first  opinion  of  the  supreme  court  of  the  state  of  Iowa 
in  the  case  of  Griswold  v,  Illinois  C.  R.  Co.  was  delivered 
after  the  agreement  now  in  question  was  made.  The  final 
decision  in  that  case,  reversing  the  former  opinion,  was  made 
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after  repeated  arguments  and  full  consideration ;  was  nowise 
warehouaeon  inconsistent,  to  say  the  least,  with  the  decision 
oontSact a?-  **^  or  the  opinion  of  that  court  in  any  other  case; 
SSSSf&^toT  and  was  rendered  before  the  case  at  bar  was 
poSaSiSS*state    decided  in  the  circuit  court  of  the  United  States. 

Dedaiona. 

Under  such  circumstances,  that  decision,  being: 
upon  a  question  of  statutory  and  local  law,  was  rig:htly 
followed  by  the  circuit  court.  Rowan  v.  Runnels,  5  How. 
134,  139,  12  L.  Ed.  85,  87  ;  Morgan  v,  Curtenius,  20  How.  1, 
15  L.  Ed.  823;  Fairfield  v.  Gallantin  County,  100 U.  S.  47, 
52,  25  ly.  Ed.  544,  546;  Burgess^  v.  Seligman,  107  U.S.  20, 
35,  9  Am.  &  Eng.  R.  Cas.  655,  27  L.  Ed.  359,  365,  2  Sup. 
Ct.  Rep.  10;  Bauserman  v.  Blunt,  147  U.  S.  647,  653-656, 
37  L.  Ed.  316,  318,  319, 13  Sup.  Ct.  Rep.  466,  and  cases  there 
cited;  Williams  v.  Eggleston,  170  U.  S.  304,  311,  42  L.  Ed. 
1047,  1049,  18  Sup.  Ct.  Rep.  617;  Sioux  City  Terminal  R. 
&  Warehouse  Co.  v.  Trust  Co.  of  N.  A.  173  U.  S.  99,  43  L. 
Ed.  628, 19  Sup.  Ct.  Rep.  341 ;  Wade  v.  Travis  County,  174 
U.  S.  499,  43  L.  Ed.  1060, 19  Sup.  Ct.  Rep.  765. 

The  judgment  of  the  circuit  court   of  appeals,  affirming 
the  judgment  of  the  circuit  court,  is  therefore  affirmed. 


St.  Louis,  K.  &  S.  W.  R.  Co. 

V. 

Nyce  et  al, 

{Supreme  Court  of  Kansas^  Feb,  lOy  /goo,) 

Railroad  Improvements  on  Mortgaged  Land— Foreclosure — Con- 
demnation of  Right  of  Way — Rights  of  Purchaser.* — A  railroad  com- 
pany obtained  deeds  from  an  owner  of  mortg'affed  land  for  a  rig'ht  of 
way  across  the  same,  and  immediately  constructed  its  roadbed, 
bridges,   main  line,  and  side  tracks,  together  with  a  station  house 

*See  Charleston,  etc.,  Ry.  Co.  v.  Hughes,  11  Am.  &  Bng.  R.  Cas., 
N.  S.,  541,  and  nole,  p.  569;  Illinois  Cent.  R.  Co.  v,  he  Blanc  (Miss.), 
12  Am.  &  Eng.  R.  Cas.,  N.  S.,  877. 
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thereon.  Thereafter  an  action  was  commenced  by  the  raortg-ag^ee  to 
foreclose  his  lien  upon  the  real  estate,  in  which  suit  the  railroad  com- 
pany was  made  a  party.  It  answered,  setting  up  its  deeds  to  the  rig-ht 
of  way,  and  averring  that  it  was  in  possession  of  the  strip  of  land  by 
virtue  of  said  conveyances  from  the  owner.  A  decree  was  entered 
ordering  a  sale  of  the  mortgaged  property,  and  adjudging  that  the 
mortgage  was  a  senior  and  paramount  lien  upon  the  land,  including 
the  right  of  way  of  the  railroad  company.  A  sale  was  ordered 
first  of  the  land  not  embraced  in  the  right  of  way,  and,  should  that 
prove  insufficient  to  satisfy  the  mortgage  claim,  then  that  the  strip 
included  in  the  right  of  way  deeds  be  sold.  The  mortgagee  bid  in  both 
tracts  at  less  than  his  judgment,  and  received  a  sheriff's  deed.  The 
railroad  company  thereupon  made  application  to  the  district  judge 
for  the  appointment  of  commissioners  to  condemn  the  right  of  way 
then  in  use  over  and  across  the  land.  They  were  appointed.  On  the 
trial  of  an  appeal  from  their  award,  held,  that  the  purchaser  at  the 
sheriff's  sale  could  not  recover  the  value  of  the  improvements  placed 
upon  the  land  by  the  railroad  company,  and  that  the  same  did  not 
pass  by  the  sheriff's  deed  as  part  of  the  real  estate. 

Case  Overruled.— The  case  of  Briggs  v.  Railroad  Co.,  43Pac.  1131, 
56  Kan.  526,  overruled. 

Same— Same— Same — Same— Damages.— Such  purchaser  at  a  fore- 
closure sale  cannot  recover  damages  caused  to  that  part  of  the  land 
outside  of  the  right  of  way  strip  by  reason  of  the  construction  or 
operation  of  the  railroad. 

Status  of  Improvements  on  Right  of  Way.— Improvements  placed 
upon  real  estate  by  a  railroad  company,  necessary  to  the  operation  of 
the  road,  are  to  be  regarded  as  trade  fixtures,  and  not  accessories  of 
the  land  to  which  they  are  attached. 

Railroads  as  Public  Agencies. — A  railway  corporation  is,  in  one 
sense,  a  public  agency.  It  possesses  the  sovereign  power  of  eminent 
domain,  conferred  by  reason  of  the  benefits  derived  by  the  people  of 
tjie  state  from  the  operation  of  the  road.  To  permit  a  part  of  its 
roadbed  and  track  to  pass  by  sheriff's  sale  to  an  individual,  with 
absolute  dominion  and  ownership  in  the  purchaser,  would  destroy  it 
as  an  instrument  of  commerce,  take  away  all  power  of  regulation  or 
control  by  the  state,  and  divert  it  from  the  purposes  for  which  it  was 
built. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Sumner  county  district   court. 
Modified, 

In  March,  1886,  Alexander  Blackstone  and  wife  executed 
to  the  Stock  Exchange  Bank  a  mortgage  upon  a  half  section 
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of  land  to  secure  a  note  for  about  $4,500  given  to  the  bank  by 
«     -. .  ^  Charles     Blackstone,     Alexander    Blackstone, 

Oaae  Stated. 

and  William  Corzine.  The  mortgage  was  duly 
recorded.  On  November  4th  following,  Alexander  Black- 
stone  and  wife  sold  to  the  St.  Louis,  Kansas  &  Southwestern 
Railroad  Company  a  strip  of  land  100  feet  wide  through  said 
land,  and  executed  to  the  latter  a  warranty  deed  for  the  same, 
which  was  recorded  December  14,  1886.  Afterwards,  in 
April,  1887,  the  railroad  company  acquired  by  another  war- 
ranty deed  from  Blackstone  and  wife,  an  additional  right  of 
way  over  said  real  estate,  which  last  deed  was  recorded  July 
1,  1887.  Immediately  after  acquiring  said  right  of  way  and 
property  by  virtue  of  the  two  warrant}'-  deeds  above  men- 
tioned, the  railroad  company  constructed  its  track,  roadbed, 
bridges,  main  line,  and  side  tracks,  and  also  built  and  con- 
structed a  depot  and  station  house  upon  the  land  so  granted. 
In  October,  1887,  an  action  was  commenced  by  the  Stock 
Exchange  Bank  to  recover  upon  the  note  and  to  foreclose  the 
mortgage  executed  to  it  by  Alexander  Blackstone  and  wife. 
Both  the  St.  Louis,  Kansas  &  Southwestern  Railroad  Com- 
pany and  the  St.  Louis  &  San  Francisco  Railway  Company 
(which  latter  company  was  then  operating  the  road)  were 
made  parties  defendant  to  the  suit.  The  San  Francisco 
Company  filed  an  answer  therein,  setting  up  the  deeds  to 
said  right  of  way.  In  May,  1888,  a  personal  judgment  was 
rendered  against  Charles  and  Alexander  Blackstone  and 
William  Corzine  in  favor  of  the  bank  for  the  amount  due 
upon  the  note,  and  a  decree  entered  for  the  sale  of  the  prop- 
erty covered  by  the  mortgage  at  the  expiration  of  six  months, 
without  appraisement.  The  cause  was  then  continued  as  to 
the  railway  company.  In  December,  1889,  the  case  came 
on  for  further  hearing  between  the  plaintiff  bank  and  the 
railway  company.  It  was  then  decreed  that  the  mortgage 
of  the  bank  was  a  senior  and  paramount  lien  upon  all  of 
said  real  estate,  including  the  right  of  way  of  the  railroad 
companies,  but  ordering  that,  upon  the  sale  of  the  property 
mortgaged,  the  land  not  embraced  in  the  right  of  way  should 
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be  first  sold  and  exhausted  to  satisfy  the  mortgagee's  claim ; 
and,  in  the  event  said  sale  should  prove  insufficient  for  that 
purpose,  then  the  right  of  way  should  be  sold,   and  barring 
the  title  and  interest  of  the  railroad  companies  in  the  prop- 
erty after  such  sale.     On  July  8, 1895,  pursuant  to  the  decree, 
the  sheriff  sold  all  of  that  portion  of  the  land  not  embraced 
and  included  in  the  right  of  way  to  John  W.  Nyce  for  $1,000, 
and  thereupon  sold  the  right  of  way  to  John  W.  Nyce  for 
$500.     The  sale  was  confirmed  July  10th  thereafter,  and  a 
sheriff's   deed  ordered.     On  July  27,   1895,  the  St.   Louis, 
Kansas  &  Southwestern  Railroad  Company  made  application 
to  the  district  judge  for  the  appointment  of  commissioners  to 
condemn   a   right   of  way   over   and  across  said  premises. 
Commissioners  wers  appointed  and  qualified,  and  on  Decem- 
ber 3d  filed  their  report,  allowing  damages  to  the  land  not 
taken  $383.67,  and  value  of  land  taken  $245;  making  a  total 
of   $629.67.      In  the    commissioners'   report  the   owner  is 
given  as  unknown.     On  September  13,  1895,  John  W.  Nyce 
and  the  Stock  Exchange  Bank,  claiming  to  be  the  owners  of 
all  of  said  tract  of  land,  filed  an  appeal  bond,   and  a  tran- 
script of  the  record  was  transmitted   to  the  district  court. 
Thereafter,  in  November,  Nyce  and  the  bank  filed  a  petition 
in  the  district  court  against  the  railroad  company,  wherein 
they  alleged  they  were  the  owners  of  the  land,  setting  forth 
the  condemnation  proceedings  and  claiming  damages   in  the 
sum  of  $9,000,  consisting  of  the  following  items :     A  station 
house  or  depot,  of  the  value  of  $1,000;  1,700  feet  of   side 
track,  laid  upon  grade,  consisting  of  wooden  ties  and  steel 
rails,   and   the   necessary   switches   and   appliances,  of  the 
value  of  $2,000;  a  mile  of  main  track,  built  and  laid  upon  a 
grade,  consisting  of  wooden  ties  and  steel  rails,  of  the  value  of 
$6,000.     The   defendant  below,  the  St.    Louis,    Kansas    & 
Southwestern  Railroad  Company,  filed  an  answer,  setting  up 
its  ownership  of  the  land  conveyed  tp  it  for  right  of  way  in 
the  deeds  from  Blackstone  and  wife,  heretofore   mentioned, 
and  the  erection   of  improvements  thereon  by  the  railroad 
16  (NS)  A  &  ERCas-  51 
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company,  and  the  continuous  occupation  and  use  of  the  same 
thereafter  for  railroad  purposes.  Upon  the  trial  the  jury 
were  instructed  that  the  plaintiffs,  Nyce  and  the  bank,  had  a 
right  to  recover  the  value  of  the  improvements  placed  upon 
the  land  by  the  railroad  company,  in  addition  to  the  value 
of  the  land  taken,  as  well  as  damages  to  the  land  not  taken  : 
and  plaintiffs  below  recovered  a  verdict  against  the  company 
for  the  sum  of  $4,851.17,  upon  which  judgment  was  entered 
in  their  favor.  In  this  amount  $500  was  included  for  depre- 
ciation in  value  of  the  land  not  occupied  by  the  railroad  by 
reason  of  the  maintenance  and  operation  of  the  same  over 
and  across  the  half  section  mentioned. 

M.    A.    Low  J    W.  F.   Evans  ^  and    Rossington^  Smith    & 
Misted^  for  plaintiff  in  error. 

W.  IV.  Sc/iwznn  and  Jas.  iMwrence,  for  defendants  in  error. 

Smith,  J.  (after  stating  the  facts).  We  will  consider  but 
two  of  the  questions  discussed  by  counsel  for  plaintiff  in 
error  in  their  brief  and  argument,  vzz.  :  (1 )  In  estimating  the 
amount  of  damages  which  the  plaintiffs  below  were  entitled 
to  recover  under  the  condemnation  proceedings,  can  the 
value  of  the  improvements  put  upon  the  land  by  the  railroad 
company  be  taken  into  consideration?  (2)  Can  the  plain- 
tiffs below  recover  damages  to  the  land  outside  of  the  right 
of  way  of  the  railroad  company  by  reason  of  the  construction 
and  operation  of  the  road,  the  right  of  way  and  the  land 
adjacent  to  it  having  been  sold  in  separate  tracts  under  the 
decree  of  foreclosure,  and  bid  in  by  them  at  sheriff's  sale 
long  after  the  construction  of  the  road.  As  the  defendant  in 
error  Nyce  and  the  Stock  Exchange  Bank  appealed  from  the 
award  made  by  the  commissioners  in  condemnation,  we  will 
treat  them,  in  the  discussion  of  this  case,  as  the  owners  of 
the  property,  although  it  appears  from  the  record  that  Nyce 
alone  purchased  the  property  at  the  sheriff's  sale.  If  the 
roadbed,  ties,  track,  etc.,  placed  upon  the  property  by  the 
railroad  company  are  to  be  treated,  under  the  circumstances 
of  this   case,  as  part   of  the   real   estate,   then   the   position 
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taken  by  the  defendants  in  error  on  the  first  proposition 
(which  was  concurred  in  by  the  trial  court)  is  the  correct 
one;  otherwise  not.  It  becomes  necessary,  therefore,  to 
consider,  in  the  outset,  the  nature  of  the  im- 
provements placed  upon  the  land  by  the  rail-  go vemenu  on 
road  company,  and  their  character,  as  affected 
by  the  relations  sustained  towards  the  public  by  such  com- 
panies. From  early  times  it  has  been  held  that  buildings 
adopted  and  used  for  the  purposes  of  trade  are  recognized  as 
an  exception  from  the  general  rule  which  obtains  as  to  build- 
ings constructed  for  other  purposes,  in  that  the  former  do 
not  become  a  part  of  the  real  estate,  when  affixed  thereto, 
from  the  fact  of  their  erection  alone.  This  doctrine  was 
announced  by  Lord  Ellenborough  in  1802,  and  later  by 
the  supreme  court  of  the  United  States  in  Van  Ness  v. 
Pacard,  2  Pet.  137,  7  L.  Ed.  374.  In  the  latter  case  the 
improvement  was  a  large  house,  built  and  used  as  a  family 
residence,  and  it  was  sought  to  have  the  question  depend 
upon  whether  the  building  was  removable  or  not ;  but  the 
court  held  that  the  size  of  the  building,  whether  it  had  a 
brick  foundation  or  not,  or  was  one  or  two  stories  high,  or 
had  a  brick  chimney,  was  immaterial ;  the  sole  consideration 
being  whether  or  not  it  was  designed  for  the  purposes  of 
trade.  If  so,  it  was  a  fixture,  which  might  be  severed  and 
removed  by  the  person  erecting  the  same.  This  distinction 
was  applied  in  the  case  of  Wagner  v.  Railroad  Co.,  22  Ohio 
St.  563.  Stone  piers  were  built  by  a  railroad  company  on 
premises  over  which  it  was  authorized  to  construct  its  road, 
and  the  question  determined  was  whether  they  were  so 
annexed  to  the  land  as  to  become  the  property  of  the  owner 
of  the  land.  The  court  held  that  the  use  of  the  strip  of  land 
on  which  the  piers  were  built  was  granted  to  the  railroad 
company  for  the  purpose  of  constructing  a  part  of  a  continu- 
ous line  of  railroad  which  it  was  authorized  to  build  and 
operate.  The  piers  were  held  to  be  as  much  a  part  of  the 
road  as  the  bridge  they  supported,  or  the  rails  or  ties.  The 
road  was  alone  adapted  for  the  transportation  of  persons  or 
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property.  All  its  parts  were  merely  accessory  for  its  busi- 
ness, and  were  put  on  the  land  for  this  purpose,  and  not  as 
accessories  to  the  land  over  which  the  road  was  to  pass. 
That  part  of  the  road  built  on  the  premises  of  the  party  plain- 
tiff in  error  in  the  suit,  disconnected  from  other  parts  of  the 
road,  could  not  be  operated  and  would  be  useless  as  a  rail- 
road, nor  could  it  serve  any  useful  purpose  as  an  appurte- 
nance to  the  land  on  which  it  was  built.  It  is  said  in  the 
opinion:  **The  general  principle  to  be  kept  in  view,  which 
underlies  all  questions  of  this  kind,  is  the  distinction  be- 
tween the  business  which  is  carried  on  in  or  upon  the 
premises  and  the  premises,  or  locus  in  quo.  The  former  is 
personal  in  its  nature,  and  articles  that  are  merely  accessory 
to  the  business,  and  have  been  put  on  the  premises  for  this 
purpose,  and  not  as  accessions  to  the  real  estate,  retain  the 
personal  character  of  the  principal,  to  which  they  appropri- 
ately belong  and  are  subservient.  But  articles  which  have 
been  annexed  to  the  premises  as  accessory  to  it,  whatever 
business  may  be  carried  on  upon  it,  and  not  peculiarly  for 
the  benefit  of  a  present  business,  which  may  be  of  a  tempo- 
rary duration,  become  subservient  to  the  realty,  and  acquire 
and  retain  its  legal  character.  *  *  *  The  railroad  com- 
pany acquired  an  easement  in  the  land  to  construct  and  use 
its  road  thereon.  It  did  not  bind  itself  to  the  landowner 
either  to  build  or  maintain  the  road,  and  it  could  change  the 
character  of  the  structure  at  pleasure.  Nor  do  we  perceive 
any  good  reason  why,  in  the  act  of  building,  it  should  lose 
its  right  of  property  in  the  structure  when  built,  or  in  the 
materials  of  which  it  was  composed.  The  landowner  re- 
tained his  land  subject  to  the  easements,  and  the  company 
owned  the  easement  and  the  structure  it  was  designed  to 
support.*'  Again,  in  Northern  Cent.  Ry.  Co.  v.  Canton  Co. 
of  Baltimore,  30  Md.  347,  it  was  held  that  a  railwa}'  came 
within  the  rule  regarding  trade  fixtures ;  that  it  was  not  an 
accessory  to  the  enjoyment  of  the  freehold,  or  in  any  man- 
ner necessary  and  convenient  for  the  occupation  of  the  land 
by  the   party   entitled  to  the    inheritance.     The  court  said : 
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^* A  railway  is  certainly  quite  as  essential  to  the  trade  and 
business  of  a  railway  company  as  a  steam  engine  and  the 
house  which  may  cover  it,  or  any  other  fixture,  can  be  to  the 
miller  or  the  miner.  *  *  *  Prima  faciei  a  house,  with 
its  foundation  planted  in  the  soil,  is  real  property;  yet  when 
it  is  accessory  to  trade,  and  in  law  a  trade  fixture,  we  find 
all  the  authorities  regard  it  as  personal  property.  The  same 
doctrine  is  applicable  to  the  railway  in  question.*'  See,  also, 
Railroad  Co.  z/.  Deal,  90  N.  C.  110 ;  Railroad  Co.  v,  Hesser 
(Cal.)  24  Pac.  288;  Navigation  Co.  v,  Mosier,  14  Or.  519, 
13  Pac.  300;  Jones  v.  Association,  70  Ala.  227;  Justice  z/. 
Railroad  Co.,  87  Pa.  St.  28;  Newgass  z;.  Railway  Co.,  54 
Ark.  140,  15  S.  W.  188. 

The  above  cases  are  to  the  effect  that,  although  a  railway 
company  may  enter  upon  land  without  right,  and  construct 
its  track  thereon,  it  being  possessed  with  the  continuing 
power  of  eminent  domain,  and  having  the  right  to  secure  an 
easement  on  the  land  upon  which  it  has  laid  its  track  for 
railroad  purposes,  the  nature  of  its  entry  and  the  manner  in 
which  it  annexes  chattels  to  the  soil  distinguish  it  from  the 
case  of  an  ordinary  trespasser  making  improvements  to  the 
freehold.  In  the  case  of  Cohen  v.  Railroad  Co.,  34  Kan.  158 
-164,8  Pac.  142,  a  railroad  company  had  taken  possession 
of  a  strip  of  land,  and  constructed  its  track  thereon,  without 
any  formal  condemnation  proceedings,  and  without  procur- 
ing any  title  thereto,  or  easement  therein,  from  the  owner  of 
the  land.  In  an  action  brought  by  the  latter  against  the 
railroad  company  to  recover  damages  for  the  permanent  tak- 
ing and  appropriation  of  such  strip,  no  recovery  was  allowed 
for  materials  and  work  furnished  by  the  railroad  company 
itself,  and  used  in  the  construction  of  its  track.  In  passing 
upon  this  question  the  court  said  :  *'This  question,  we  think, 
must  be  answered  in  the  negative.  Of  course,  it  must  be 
admitted  that  where  a  mere  wrongdoer — a  naked  trespasser — 
enters  upon  the  land  of  another,  and  makes  improvements 
thereon  of  a  permanent  character,  such  improvements  become 
the  property  of  the  landowner ;  and  this  will  apply  to  rail- 
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road  companies  as  well  as  to  others.  If  a  railroad  company 
should  enter  upon  the  land  of  another  without  any  color  of 
claim  of  right  or  privilege,  as  a  mere  wrongdoer, — a  naked 
trespasser, — and  construct  a  railroad  track  on  such  land,  such 
track  would,  of  course,  become  the  property  of  the  land- 
owner; *  *  *  But  neither  the  foregoing  principles  nor 
the  above  authorities  apply  to  the  present  case.  The  railroad 
company  in  the  present  case  was  not  a  wrongdoer  nor  a 
trespasser  in  any  sense.  It  was  a  duly-organized  railroad 
company  under  the  laws  of  Kansas,  and  had  a  right  to  build 
its  railroad  across  the  plaintiff's  land,  provided,  of  course, 
that  it  first  procured  the  right  of  way  from  the  owner  of  the 
land ;  and  it  had  the  right  to  procure  such  right  of  way  by 
condemnation  proceedings,  as  the  representative  of  the  sov- 
ereign authority,  the  state  of  Kansas ;  for  the  operation  of  a 
railroad  is  everywhere  considered  and  held  to  be  a  public 
purpose,  and  the  statutes  of  Kansas  authorize  such  condem- 
nation proceedings.  And  the  railroad  company  took  pos- 
session of  the  land  for  its  right  of  way,  and  appropriated  the 
same  to  its  own  use,  with  the  consent  of  the  only  person  who 
had  possession  of  the  land,  and  the  only  person  who  seemed 
at  the  time  to  be  the  owner  thereof.  This  person  was  B.  F. 
Files.  He  had  the  unquestioned  possession  of  the  land,  and 
claimed  title  thereto,  and  claimed  the  land  as  his  own.  He 
had  tax  deeds  on  all  the  land  through  which  the  defendant's 
railroad  was  constructed.  *  *  *  Nor  has  the  plaintiff 
treated  the  railroad  company  as  a  trespasser.  He  has  allowed 
the  company  to  retain  its  right  of  way  as  a  permanent  ease- 
ment, and  simply  sues  it  for  compensation  and  damages. 
*  *  *  Under  such  circumstances,  the  railroad  company 
will  not  be  required  to  pay  for  the  improvements  which  it 
itself  made  upon  the  land,  but  will  be  required  to  pay  only 
the  value  of  the  strip  of  land  which  it  appropriated,  and  the 
damages  to  the  other  land;  and  this  value  and  these  dam- 
ages will  be  computed  as  of  the  time  when  the  railroad 
company  first  took  possession  of  said  strip,  and  occupied 
the  same  as  its  right  of  way.     This,  we  think,  is  founded  in 
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reason,  and  sustained  by  the  weifi:ht  of  authority.     [Citing 
authorities.]     *    *    *     it  has  even  been  held  that,  where  a 
railroad  company  enters  upon  land  as  a  technical  trespasser, 
and  afterwards  procures  the  land  for  its  right  of  way  by 
condemnation  proceedings,  it  is  not  compelled  to  pay  for 
the  improvements  which  it  itself  made  upon  the  land  while 
it  was  technically  a  trespasser,  and  before  it  legally  procured 
its  right  of  way.     Justice  v.  Railroad  Co.,  87   Pa.  St.  28; 
Daniels  v.  Railroad  Co.,  41  Iowa,  52;  Lyon  v.  Railway  Co., 
42  Wis.  538;  Greve  v.  Railroad  Co.,  26  Minn.  66,  1  N.  W. 
816.      This  seems. like  justice;    but,  whether  it  is  or  not, 
surely  where  a  railroad  company  enters  upon  a  piece  of  land 
for  the  purpose  of  constructing  a  railroad  track,  and  does  so 
under  the  honest  belief  that  it  has  a  right  to  do  so,  and 
expends  thousands  of  dollars  thereon  under  such  belief,  and 
no  person  objects  to  its  occupancy,  or  questions  its  right, 
while  it  is  expending  its  money  making  improvements  on 
the  land,  and  where  the  paramount  owner  of  the  land  after- 
wards treats  the  railroad  company,  not  as  a  trespasser  upon 
his  land,  but  as  a  party  which  has  in  fact  procured  a  perma- 
nent right  of  way  over  the  land,  and  upon  said  theory  sues 
the  railroad  company  merely  for  the  damages  resulting  from 
the  permanent   taking  of   the  right  of   way,  including  the 
value  of  the  land  taken,  and  the  permanent  damages  to  his 
other  property,   he  cannot  say  that  the  railroad  company 
was  at  any  time  a  mere  trespasser;  and  he  can  recover  only 
for  the  value  of  the  land  taken,  and  the  damages  to  that  not 
taken  at  the  time  when  the  railroad  company  first  entered 
upqn  his  land,  and  occupied  the  same  for  the  purpose  of 
procuring  a  right  of  way.*'     In  Railroad  Co.  v,  Morgan,  42 
Kan.  23,  21  Pac.  809,  the  railroad  company  dug  a  well,  and 
put  in  a  pump  and  boiler  for  the  purpose  of  filling  a  water 
tank  on  the  line  of  its  road,  believing  that  the  well  and  its 
attachments  were   upon  its  own   property.      When  it  was 
discovered  that  the  same  were  upon  the   land   of    another, 
it  was  held  that   the  pump   and  boiler  could   be   removed 
without  paying  the  owner  of  the  land  therefor.     The  court 
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said:  ''It  can  readily  be  seen  that  one  of  the  tests  of 
whether  a  chattel  retains  its  character  or  becomes  a 
fixture  is  the  uses  to  which  it  is  put.  *  *  *  if 
the  company  had  placed  it  there,  even  under  a  mistake, 
for  the  purpose  of  ultimately  improving  the  real  estate,  the 
law  might,  under  this  state  of  facts,  have  held  it  to  be  the 
property  of  the  owner  of  the  real  estate ;  but  under  the  agreed 
statement  it  was  placed  there  solely  for  the  purpose  of  better 
operating  its  own  railroad.  *  *  *  We  believe,  in  this 
action,  because  the  improvements  did  not  and  were  not  in- 
tended to  benefit  the  realty,  that  the  pump,  boiler,  and  build- 
ing should  be  held  to  be  personal  property,  and  not  fixtures." 
In  the  case  at  bar  the  railroad  company  did  not  proceed  to 
the  laying  down  of  its  track  and  the  erection  of  improvements 
mentioned  until  after  it  had  obtained  a  deed  from  Blackstone, 
the  owner  of  the  fee  in  the  land.  The  mortgage  held  by  the 
bank  conveyed  no  estate,  but  was  merely  a  lien.  The  mort- 
gagee was  in  no  sense  the  owner  of  the  property,  and  in 
condemnation  proceedings  no  personal  notice  was  required 
to  be  served  upon  him,  nor  need  he  be  named  in  the  award. 
If  condemnation  had  been  had  before  the  foreclosure,  his 
rights  as  mortgagee  would  have  received  no  consideration, 
and  the  value  of  the  ties,  track,  etc.,  would  have  been  wholly 
excluded  from  the  amount  of  the  award.  Railroad  Co.  v. 
Sheldon,  53  Kan.  169,  35  Pac.  1105. 

It  is  provided  in  section  7  of  chapter  68  of  the  General 
Statutes  of  1897,  relating  to  the  exercise  of  the  right  of 
eminent  domain  by  railroad  companies,  that  proceedings  in 
condemnation  may  be  commenced  by  a  railway  corporation 
after  the  road  has  been  constructed ;  and  such  course  was 
adopted  in  this  case.  Had  the  condemnation  been  had 
before  the  sale  of  the  property  under  the  decree  and  fore- 
closure, the  value  of  the  improvements  upon  the  land  would 
certainly  not  have  entered  into  the  estimate  of  the  dam- 
ages incurred  by  the  owner,  and  the  mortgagee  by  no 
possibility  could  have  laid  claim  to  them,  or  any  part  thereof. 
The  improvements  made  did  not  become  a  part  of  the  security 
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under  the  mortgaji^e,  because  they  did  not  go  to  the  better- 
ment of  the  mortgagor's  estate.  In  the  case  of  Ritchie  v. 
Railway  Co.,  55  Kan.  38-59,  39  Pac.  725,  the  railroad  com- 
pany took  possession  of  a  piece  of  land  conveyed  to  it  on 
express  conditions  which  it  did  not  perform.  By  reason  of 
the  breach  it  was  held  that  the  land  should  revert  to  the 
owner.  Mr.  Justice  Allen,  in  speaking  for  the  court, 
said  :  ''If  the  defendants  desire  to  maintain  a  railroad  across 
the  land,  and  to  continue  the  use  thereof  for  railroad  pur- 
poses, they  should  be  permitted  to  retain  the  land,  and  also 
the  improvements  they  have  constructed  thereon,  on  pay- 
ment of  the  value  of  the  land  computed  as  of  the  date  of  the 
commencement  of  this  action,  with  interest  since  that  time, 
without  any  charge  on  account  of  improvements  made  by 
the  defendants  thereon.  Cohen  v.  Railroad  Co.,  34  Kan. 
158,  8  Pac.  138.'*  Upon  another  ground  also  property  rights 
in  the. improvements  made  by  the  railway  company  upon  its 
right  of  way,  to  the  extent  claimed  by  the  purchaser  at  the 
sheriff's  sale,  must  be  denied  to  the  latter.  The  case  in  the 
court  below  proceeded  upon  the  theory  that  Nyce,  by  virtue 
of  his  sheriff's  deed,  took  such  title  as  the  mortgagor  (Black- 
stone)  had  at  the  time  the  mortgage  was  executed,  and  this 
title  carried  with  it  the  betterments  added  to  the  land,  put 
there  by  the  railroad  company.  If  he  took  title  to  the  extent 
claimed,  then  the  exclusive  estate  in  and  dominion  over  the 
land  and  its  improvements  were  vested  in  him  absolutely, 
with  the  resulting  power,  necessarily  accompanying  such 
title  and  dominion,  to  exclude  all  persons  from  the  land  so 
purchased,  and  to  use  and  enjoy  the  same  unmolested  by  the 
railroad  company  in  any  way.  As  the  owner  of  such  an 
estate,  he  appeared  as  plaintiff  in  the  court  below,  and  was 
treated  by  that  tribunal  accordingly.  If  the  contention  of 
defendants  in  error  be  sustained,  then  his  power  over  what 
he  claimed  was  his  own  carried  with  it  the  right  to  fence 
his  land,  exclhding  all  persons  therefrom,  as  well  as  the 
servants  of  the  railroad  company,  to  stop  the  running  of 
trains  over  his  property  by  removing  the  track  and  ties,  or 
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by  any  other  means.     It  must  be  remembered  that  a  railroad 

is  a  public  highway.  The  land  over  which  it 
PutaSS^femsieB.  Tuns  it  holds  uuder  a  franchise  for  a  particular 

use  conferred  upon  it  by  the  state  for  public 
purposes.  A  railroad  company  is  endowed  with  the  sovereign 
power  of  eminent  domain  by  reason  of  the  benefits  which  the 
public  at  large  derive  from  the  operation  of  the  road.  It 
was  said  by  Mr.  Justice  Allen  in  State  v.  Dodge  City, 
M.  &  T.  Ry.  Co.,  53  Kan.  377,  378,  36  Pac.  755  :  **From 
this  [public]  use  neither  the  corporation  itself,  nor  any 
person,  company,  or  corporation  deriving  its  title  by  pur- 
chase either  at  voluntary  or  judicial  sale,  can  divert  it  with- 
out the  assent  of  the  state.'*  In  the  case  of  Georgia  v. 
Railroad  Co.,  3  Woods,  434,  Fed.  Cas.  No.  5,351,  the 
question  was  considered  whether  an  execution  creditor  of  a 
railroad  company  might  levy  upon  and  sell  its  depots, 
freight  houses,  etc.,  in  satisfaction  of  the  debt.  In  denying 
such  right,  Mr.  Justice  Bradley  said:  **It  is  the  means 
of  communication  between  one  part  of  the  country  and 
another.  The  interest  which  the  public  has  in  it  is  greater 
and  more  important  than  the  interest  which  the  company 
has  in  it.  It  cannot  be  supposed  that  the  legislature,  in 
authorizing  its  construction,  and  granting  peculiar  franchises 
for  its  operation  and  use,  ever  intended  that  execution 
creditors  might  levy  upon  parcels  of  it,  and  cut  it  up  into 
sections,  and  destroy  it  as  a  great  public  thoroughfare. 
Such  a  supposition  seems  to  us  preposterous.  Suppose  a 
mile  of  the  road  should  be  levied  on  and  sold,  would  the 
purchaser  have  a  right  to  fence  it  in,  and  take  up  the  rails 
and  cross-ties,  and  plant  it,  and  thereby  destroy  the  railroad? 
Could  this  be  done  without  contemning  the  power  of  the  state 
by  which  it  was  created  and  made  a  public  highway  ?  We 
think  not.  *  *  *  To  sell  it  in  parcels  would  be  to  sever 
an  artery  of  commerce.  It  would  affect  the  whole  state  in  a 
vital  part.  Its  public  means  of  intercommunication  are 
essential  to  the  prosperity  of  the  people.  They  are  the  most 
efficient  appliances  of  modern  civilization."     In  Justice  v. 
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Railroad  Co.,  supra^  a  railroad  company  was  a  trespasser, 
and  its  entry  upon  land  not  in  conformity  with  law.  In 
holding  that  the  irregular  proceedings  did  not  operate  as  a 
dedication  to  the  landowner  of  the  property  of  the  company 
placed  on  the  land  so  as  to  enable  the  owner  to  receive  the 
value  of  the  improvements,  the  court,  through  Chief  Justice 
Agnew,  said  :  **This  is  not  the  case  of  a  mere  trespass  by 
one  having  no  authority  to  enter,  but  of  one  representing  the 
state  herself,  clothed  with  the  power  of  eminent  domain, 
having  a  right  to  enter  and  to  place  these  materials  on  the  land 
taken  for  a  public  use, — materials  essential  to  the  very 
purpose  which  the  state  has  declared  in  the  grant  of  the 
charter.  It  is  true,  the  entry  was  a  trespass,  by  reason  of 
the  omission  to  do  an  act  required  for  the  security  of  the 
citizen,  to  wit,  to  make  compensation  or  give  security  for  it. 
For  this  injury  the  citizen  is  entitled  to  redress.  But  his 
redress  cannot  extend  beyond  his  injury.  It  cannot  extend 
to  taking  the  personal  chattels  of  the  railroad  company. 
They  are  not  his,  and  cannot  increase  his  remedy.  The 
injury  was  to  what  the  landholder  had  himself,  not  to  what 
he  had  not.  Then  why  should  the  materials  laid  down  for 
the  benefit  of  the  public  be  treated  as  dedicated  to  him  ?" 

There  has  been  an  attempt  made  by  counsel  to  distinguish 
the  case  of  Briggs  v.  Railroad  Co.,  56  Kan.  526,  43  Pac. 
1131,  from  the  case  at  bar.  We  are  not  impressed  by  their 
efforts  in  that  direction.  The  facts  in  the  two  cases  are 
remarkably  similar.  The  decision  in  the  Briggs  Case  is 
founded  upon  the  following  statement :  In  1886,  Ault  and 
wife  were  the  owners  of  a  lot  upon  which  they  had  executed 
a  mortgage.  In  1887  they  conveyed  to  the  railway  company  a 
right  of  way  over  the  property.  In  1889  a  foreclosure  suit  was 
commenced  by  the  mortgagee,  in  which  the  railroad  company 
was  made  a  party.  It  answered,  setting  up  a  right  to  occupy 
a  strip  of  land  300  feet  in  width  by  virtue  of  a  deed  from  the 
Aults.  Judgment  was  rendered  against  the  Aults  for  the 
amount  or  the  mortgage  debt  and  interest,  and  the  whole 
tract  decreed  to  be  sold  to  pay  the  same.      The  cause    was 
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then  continued  as  between  the  mortgagee,  plaintiff  in  the  suit, 
and  the  railroad  company.  Thereupon  it  was  decreed  that 
the  railroad  company  be  forever  barred,  foreclosed,  enjoined, 
and  cut  off  from  claiming  any  interest  or  estate  in  or  to  the 
real  estate,  or  any  part  thereof.  An  order  of  sale  was  issued, 
under  which  the  land  outside  of  the  right  of  way  strip  was 
first  sold  for  the  sum  of  $50  to  James  F.  Briggs  as  adminis- 
trator, and  the  strip  was  then  bid  off  by  him  for  $100.  A 
few  days  after  the  execution  of  the  sheriff's  deed  to  Briggs, 
the  railroad  company  made  application  to  the  district  judge 
for  the  appointment  of  commissioners  to  condemn  a  right  of 
way  over  and  across  the  premises.  They  were  appointed, 
and  proceeded  in  the  usual  way,  allowing  $124  for  the  land 
occupied  and  $30  damages  to  the  remainder  of  the  tract.  No 
mention  was  made  of  any  improvements.  Briggs,  as  admin- 
istrator and  owner  of  the  land,  appealed  from  the  award. 
The  trial  court  allowed  the  appellant  $124  and  $30,  respec- 
tively, denying  him  the  right  to  recover  the  value  of  the 
improvements,  amounting  to  over  $2,000.  It  will  be  seen 
that  the  proceedings  had  were  almost  identical  with  those  in 
the  case  at  bar,  and  the  title  of  Briggs  the  same  as  the  title 
of  the  defendants  in  error  here.  In  the  opinion  in  that  case 
Mr.  Chief  Justice  Martin,  while  asserting  that  the 
structures  placed  upon  the  right  of  way  were  real  property, 
in  fact  based  the  decision  upon  the  ground  that  the  com- 
pany had  been  barred  and  cut  off  by  the  decree  in  fore- 
closure from  any  interest  in  the  lot,  which  included  the 
structures.  He  said:  **Unless,  therefore,  we  may  judicially 
declare  that  these  buildings  and  structures  were  not  and  are 
not  real  estate,  we  must  hold  that  they  passed  by  the  sheriff  *s 
deed  to  the  purchaser  at  the  sale."  We  cannot  adhere  to  the 
conclusion  reached  in  that  decision.  While  it  appears  that  all 
the  justices  concurred,  yet  on  the  application  for  a  rehearing 
Mr.  Justice  Johnston  favored  the  granting  of  the  same,  as 
appears  by  the  record  in  the  case.  We  think  it  should  have 
been  declared  judicially  that  the  buildings  and  structures 
were  not  real  estate,  and  that  the  decree  in  the  foreclosure 
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suit  did  not  give  to  Briggs  the  right  to  recover  for  the 
improvements.  In  that  case,  as  in  this,  the  question  as  to 
whether  the  ties,  rails,  and  other  structures  upon  the  right  of 
way  were  real  estate  or  personal  property  was  not  presented 
to,  considered,  or  decided  by  the  court  in  the  foreclosure  suit. 
There  was  no  issue  upon  that  question,  and  no  adjudica- 
tion thereon.  It  cannot  be  asserted  that  the  materials  placed 
upon  the  land  were  changed  from  personal  to  real  property 
by  the  foreclosure  proceeding.  In  the  case  at  bar  the 
answer  of  the  railway  company  in  the  foreclosure  action 
averred  that  it  was  in  possession  of  a  strip  of  land  100 
feet  wide  across  the  land,  and  also  another  strip  100  feet 
wide  and  1,700  feet  long,  adjoining  the  right  of  way,  obtained 
for  the  purpose  of  depot,  side  track,  and  yard,  which  land  was 
obtained  by  deed  from  Alexander  Blackstone,  the  owner 
thereof.  There  was  no  reference  in  the  pleadings  to  the 
improvements  upon  the  land,  other  than  might  be  implied 
from  the  averments  in  the  answer  of  the  railway  com- 
pany that  it  was  in  possession  of  the  strip  of  land 
above  mentioned.  The  litigation  in  both  foreclosure 
cases  related  to  the  fixing  of  a  mortgage  lien  upon  the 
real  estate,  and  the  decrees  went  no  further  than  that. 
If  the  structures  placed  upon  the  property  by  the  railroad 
company  were  a  part  of  the  real  estate  before 
the  foreclosure,  they   were  a  part  of  it   after-  mentjonMor~^' 

■^  ^  fragttd  Land- 

wards, for  there   was  nothing   in   the  decrees  SSSdSSISJtionof 

changing  its  character.     We   are  not   without  iifht»°of^*^" 

Purchaser. 

authority  as  to  the  effect  of  a  judgment  in  fore  - 
closure  upon  the  rights  of  the  parties.  In  the  case  of 
Railway  Co.  v.  Hays,  3  Willson,  Civ.  Cas.  Ct.  App.  79, 
before  the  commencement  of  condemnation  proceedings,  the 
landowner  had  recovered  a  judgment  against  the  railroad 
company  in  an  action  of  ejectment  to  quiet  title  to  the  real 
estate.  In  the  condemnation  proceeding  it  was  contended 
that  the  company  was  estopped  by  the  judgment  from 
claiming  the  material  composing  that  part  of  the  railroad  on 
the   land   in   question.     This  claim  was   denied,  the  court 
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holding  that  the  judgment  in  ejectment  gave  to  the  owner  of 
the  land  the  title  to  the  easement  or  right  of  way  which  the 
railroad  company  was  using,  and  was  a  trespasser  thereon, 
yet  the  title  to  the  fixtures  and  superstructure,  although 
placed  upon  the  land  by  the  company  without  authority,  did 
not  become  a  part  of  the  land  ;  that  the  question  as  to  what 
were  fixtures  was  not  involved  in  the  decision  of  the  eject- 
ment suit,  and  that  the  plea  of  res  adjudicaia  could  not  be 
interposed.  In  Railroad  Co.  v.  Willard,  61  Vt.  134,  17  Atl. 
38,  certain  land,  at  the  time  of  the  construction  of  a  railroad, 
was  incumbered  by  a  mortgage,  which  was  afterwards  fore- 
closed, the  railroad  company  being  a  party.  The  land  was 
sold  to  Willard.  In  condemnation  proceedings  which  were 
then  instituted  by  the  railway  company  he  claimed  that  the 
latter  was  estopped  by  the  judgment  in  the  foreclosure  suit 
from  claiming  the  railroad,  or  the  materials  thereof.  This 
claim  was  depied,  and  the  improvements  held  to  be  personal 
property.  The  court  said  :  **He  [the  defendant]  also  claims 
that  the  Essex  County  Company  was  a  trespasser  when  it 
entered  and  constructed  its  road,  and  invoked  the  doctrine  of 
the  common  law  that  structures  placed  upon  land  by  a 
trespasser  inure  to  the  benefit  of  the  owner  of  the  land.  But 
the  company  was  not  a  trespasser  as  to  either  the  mortgagor 
or  the  mortgagee.  Not  as  to  the  mortgagor,  for  he  con- 
sented to  the  entry  and  construction  of  the  road  ;  not  as  to 
the  mortgagee,  for,  as  to  third  persons,  a  mortgagor  in 
possession  is  regarded  as  the  owner,  and  the  mortgagee  as 
having  only  a  lien  or  security.  The  effect  of  the  decree  of 
foreclosure  was  to  cut  off  the  right;  of  redemption,  and 
thereby  convert  defendant's  conditional  title  into  an  absolute 
title ;  but  in  other  respects  the  rights  of  the  parties  were 
left  to  be  determined  by  the  deed."  In  Kennedy  v.  Railway 
Co.,  22  Wis.  581-587,  the  liability  of  a  railway  company 
entering  upon  mortgaged  lands  to  the  mortgagee  was  con- 
sidered. Cole,  J.,  in  the  opinion,  says:  ** When  the  com- 
pany obtained  the  right  of  way,  it  could  not  assume  that 
the  mortgage  would  not  be  paid    by  those  under  obligation 
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to  pay  it.  Of  course,  it  incurred  the  risk  that  it  might  ulti- 
mately be  enforced  against  the  mortgaged  premises.  But, 
in  the  event  it  should  be  enforced,  it  seems  to  us  that  all 
equity  requires  the  company  to  do  is  to  make  compensation 
by  paying  the  value  of  the  land  at  the  time  it  was  taken, 
and  interest  on  that  amount.  This  appears  to  us  more  just 
and  equitable  than  to  say  that  there  should  be  no  appor- 
tionment of  the  lien,  but  that  the  holder  of  the  mortgage  may 
enforce  it  to  the  full  amount  of  his  debt  by  selling  the  road 
track,  superstructure,  and  fixtures  placed  upon  the  land  at 
great  expense  by  the  company.  *  *  *  But  when  the 
company  has  purchased  the  right  of  way,  and  neglected  to 
have  a  mortgage  lien  discharged,  so  that  it  has  to  make 
further  compensation,  then  we  think  it  ought  only  to  pay 
the  value  when  taken,  and  interest  upon  that  sum.''  In  the 
case  of  Northern  Cent.  Ry.  Co.  v.  Canton  Co.  of  Baltimore, 
supra,  a  railway  was  built  on  the  lands  of  the  Canton  Com- 
pany, with  a  license  so  to  do.  The  license  was  revoked,  and 
this  was  followed  by  two  suits ;  one  in  ejectment,  and  the 
other  of  trespass  quare  clausum  f regit.  Judgment  was 
recovered  in  both  actions.  A  subsequent  action  of  ejectment 
was  brought  for  the  roadbed,  judgment  obtained,  and  under 
a  writ  possession  was  delivered  to  the  plaintiff  in  the  suit. 
The  rails  and  other  materials  which  formed  a  part  of  the 
railway  constructed  by  the  appellant  were  upon  the  land  at 
the  time,  and  the  question  arose  who  was  the  rightful  owner 
of  them.  It  was  held  that  they  were  trade  fixtures,  and,  no 
matter  how  strongly  attached  to  the  soil,  were  to  be  treated 
as  personal  property.  The  court  said:  **If  the  property 
replevied  did  not  belong  to  the  appellee  at  the  time  the  license 
to  the  appellant  to  be  upon  its  land  was  revoked,  it  is  not 
preceived  ho.v  the  subsequent  suits  between  them  could  have 
changed  the  title  to  it.  This  property  was  not  the  subject 
of  those  suits.  They  had  reference  to  the  land  only  upon 
which  it  was,  and  determined  no  question  of  its  ownership, 
inasmuch  as  it  does  not  pass  with  the  realty  from  the  single 
circumstance  of  having  been  affixed  to  the  soil."     See,  also, 
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Winslow  V.  Bromich,  54  Kan.  300,  38  Pac.  275.  It  is  well 
settled  that,  where  a  railroad  company  commences  condem- 
nation proceeding's  after  being  in  possession  of  the  land 
sought  to  be  taken  for  right  of  way,  it  is  only  required  to  pay 
for  the  land,  and  not  for  the  improvements  it  has  placed 
thereon.  Railroad  Co.  v.  Morgan,  jw/ra;  Railroad  Co.  v, 
Taylor,  86  Cal.  246,  24  Pac.  1027;  Railroad  Co.  v,  Dickson, 
63  Miss.  380;  Railroad  Co.  v,  French,  68  Miss.  22,  8  South. 
512;  Greve  v.  Railroad  Co.,  26  Minn.  66.  IN.  W.  816; 
Ritchie  v.  Railroad  Co.,  55  Kan.  36.  39  Pac.  718;  Railroad 
Co.  z/.  WiWdiVd,  supra \  Railway  Co.  v\  Adams  (Fla.)  10 
South.  465;  Railroad  Co.  z;.  Goodwin,  111  111.273.  After 
much  consideration,  we  are  convinced  that  the  decision  in 
Briggs  V,  Railroad  Co.  is  contrary  to  established  principles 
settled  by  a  great  number  of  well-considered  cases  involving 
the  same  question.  So  far  as  that  decision  is  based  upon 
«     ^       ,  ^      argument,    we   think   it  fails   in  reason,   and, 

Oftse  OverruldOL. 

when  sought  to  be  sustained  upon  precedent, 
lacks  authority.  While  the  doctrine  stare  decisis  has  been 
adhered  to  by  this  court  with  much  pertinacity,  yet  we  shall 
not  hesitate  to  incur  the  accusation  of  instability  by  over- 
turning a  rule  previously  adopted,  when  it  is  contrary  to 
right  reason,  and  the  foundation  of  which  is  shattered  by  the 
pressing  weight  of  opposing  authority. 

On  the  second  proposition  stated  at  the  beginning  of  this 
opinion  it  is  quite  clear  that  the  plaintiffs  below  cannot 
recover  damages  to  the  land  outside  of  the  right  of  way  by 

reason  of  the  construction  and  operation  of  the 
iSS|::iSSS-      railroad.     Under  the  terms  of  the  decree  in  the 

foreclosure  suit,  the  half  section  outside  of 
the  strip  of  land  deeded  for  right  of  way  purposes  by  Black- 
stone  and  wife  to  the  railroad  company  was  first  sold  by  the 
sheriff,  and  bought  in  by  Nyce,  and  afterwards  he  purchased 
the  right  of  way  strip.  When  he  purchased,  the  road  was 
in  operation.  Embankments  had  been  thrown  up,  ties  and 
track  laid,  the  road  fully  completed,  and  trains  were  running 
over  the  land.     He  bought  the  property  with  the  disadvan- 
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tage  of  the  railroad  upon  it.  The  former  owner  was  the 
person  who  might  have  recovered  for  the  depreciation  in 
value  of  the  property  caused  by  the  construction  of  the  rail- 
road, and  the  right  of  action  was  in  him.'  Railroad  Co.  v, 
Loeb,  118  111.  203,  8  N.  E.  460.  The  general  rule  is  stated 
in  the  case  of  Railway  Co.  v.  Trevarthen,  1  Colo.  App.  152, 
153,  27  Pac.  1013,  as  follows  :  **It  is  the  law  of  this  state 
that  a  lot  owner  can  only  recover  for  those  damages  which 
he  has  sustained  from  the  construction  or  operation  of  a  road 
subsequent  to  the  time  when  he  acquired  his  title  to  the 
property.  If  the  road  has  been  constructed,  and  is  in  opera- 
tion at  the  time  he  gets  title,  he  is  suppQsed  to  have  taken  it 
cum  onere,  and  to  have  paid  the  lesser  price  because  of  the 
disadvantages.  The  damages  arising  from  the  construction 
inure  to  the  holder  of  the  fee,  and  do  not  pass  by  the  deed 
which  transfers  the  title.*'  In  the  case  of  Railway  Co.  v. 
Allen,  100  Ind.  409-414,  a  farm,  at  the  time  a  railroad  was 
constructed  over  it,  was  owned  by  one  Brittingham,  who 
afterwards  sold  and  conveyed  the  same  to  Allen.  The  latter 
then  conveyed  the  farm,  except  the  strip  of  land  within  the 
right  of  way,  and  reserved  to  himself  **all  right  of  action  of 
every  kind  and  nature  against  the  railroad  company,  and  all 
right  to  prosecute  proceedings  for  the  assessment  of  damages 
for  the  taking  and  occupancy  of  said  premises,  or  any  part 
thereof,  by  said  company  for  the  use  of  its  railroad,  and  the 
right  to  all  damages  done  to  said  premises  by  reason  of  such 
taking  and  occupancy"  to  one  Fields.  The  railroad  company 
then  instituted  condemnation  proceedings,  in  which  Allen 
claimed  damages  to  the  land  outside  of  the  right  of  way.  In 
denying  this  claim  the  court  said :  **Upon  this  testimony  we 
think  it  appears  clearly  that  the  appellee  was  not  entitled  to 
any  damages  for  the  strip  of  land  taken,  or  for  the  injury  done 
to  the  remainder  of  the  quarter  section.  When  he  bought  the 
quarter  section,  the  railroad  was  upon  it.  It  is  fair  to  presume 
that  the  existence  of  such  an  incumbrance  affected  the  price 
paid.  'When  the  strip  of  land  was  taken,  the  quarter  section 
16  (w  s)  A  &  E  R  Ca8-52 
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belonged  to  Martha  E.  Brittingham.  The  right  to  recover  all 
the  damages  then  belonged  to  her.  That  right  was  a  chose 
in  action.  It  did  not  pass  to  appellee  by  the  warranty  deed 
from  Mrs.  Brittingham  and  her  husband.  No  assignment  is 
alleged,  and  the  rule  is  that  damages  to  land  remaining 
uncollected  do  not  pass  to  a  vendee.'*  See,  also,  Sennott  v. 
Railroad  Co.,  59  Vt.  226,  9  Atl.  554;  Livermon  v.  Railroad 
Co.,  109  N.  C.  52,  13  S.  E-  734;  Dows  v.  Congdon,  16  How. 
Prac.  571;  Railway  Co.  v,  Mihlman,  17  Kan.  224.  The 
defendants  in  error  were  entitled  to  recover  only  the  value  of 
the  land  occupied  by  the  railroad,  irrespective  of  the  improve- 
ments. In  the  particular  questions  of  fact  answered  by  the 
jury,  this  was  found  to  be  $164.  The  judgment  of  the  court 
below  will  be  m^odified,  with  directions  to  enter  judgment  in 
favor  of  the  defendants  in  error  for  that  amount.  The  costs 
of  this  court  will  be  divided  between  the  parties.  All  the 
justices  concurring. 


Florida  Cent.  &  P.  R.  Co. 

V. 

Lucas. 

{Supreme  Court  of  Georgia^  March  /,  rgoo,) 

Carriage  of  Passengers-— Degree  of  Care.* — In  the  trial  of  an  action 
brought  by  a  passenger  against  a  railroad  company  for  personal 
injuries,  it  was  error  to  charge  as  follows  :  **As  a  carrier  of  passen- 
gers, the- railroad  company,  its  officers  and  servants,  are  bound  to 
exercise  more  than  all  ordinary  and  reasonable  care  and  diligence  : 
that  is  to  say,  a  company  will  be  liable  to  passengers  for  injuries  to 
them  unless  extraordinary  care  and  diligence  be  used,  and  slight 
neglect  on  the  part  of  the  agents  and  servants  of  the  company  will 
be  sufficient  evidence  to  fix  its  liability.  The  law  is  laid  in  wisdom, 
as  human  life  is  at  great  risk,  especially  when  public  carriers  employ 
steam  for  rapid  transit ;  and  too  much  diligence  cannot  be  required 
at  their  hands.  For  slight  neglect  they  are,  and  ought  to  be,  respon- 
sible; and,  outside  of  the  provisions  of  our  own  statute  law,  such,  it 
is  believed,  is  the  rule  everywhere  in  the  civilized  world.' 


»» 


♦See  Cent,  of  Georgia,  Ry.  Co.  v.  Johnston,  12  Am.  &  Eng.  R.  Gas., 
N.  S.,  287,  ^1x6.  foot-note,* 
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Improper  Remarks  of  Judge. — While  a  judg-e,  in  discussing-  with 
counsel  the  admissibility  of  testimony,  may,  for  the  purpose  of  testing- 
the  accuracy  of  their  positions  and  giving  the  reasons  for  his  ruling's 
thereon,  refer  to  the  evidence  or  the  statements  of  witnesses,  without 
necessarily  violating*  section  4334  of  the  Civil  Code,  it  is  not  proper  to 
go  outside  of  the  line  of  legitimate  discussion  upon  the  point  presented, 
and  allude  to  the  testimony  of  a  particular  witness  in  such  a  manner 
as  to  apparently  give  to  it  judicial  indorsement  and  approval. 

Instruction. — It  is  always  erroneous,  in  charging  the  jury,  to 
express,  with  reference  to  any  disputed  issue,  an  opinion  as  to  what 
has  been  proved,  and  especially  to  state  that  a  controverted  fact  has 
been  proved  by  undisputed  evidence. 

(Syllabus  by  the  Court.) 

Error  by  defendant  from  Savannah  city  court.     Reversed, 

Denmark^  Adams  &  Freeman^  for  plaintiff  in  error. 
Wm,  R,  Leakeriy  R,  R,  Richards^  and    W,  P,  Hardee,  for 
defendant  in  error. 

Lewis,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"Special  objection  is  made  to  the  last  sentence  of  this 
portion  of  the  chars:e  as  follows:  'The  law  is  laid  in 
wisdom,  as  human  life  is  at  great  risk,  especially  when 
public  carriers  employ  steam  for  rapid  transit;  and  too 
much  diligence  cannot  be  required  at  their  hands.  For 
slight  neglect  they  are,  and  ought  to  be,  responsible; 
and,  outside  of  the  provisions  of  our  own  statute  law,  such, 
it  is  believed,  is  the  rule  everywhere  in  the  civilized  world.' 
The  objection  was  that  it  was  illegal,  argumentative,  and 
stressed  unduly  the  exaction  of  the  law  as  to  diligence.  Sec- 
tion 2899  of  the  Civil  Code  declares:  'Extraordinary  dili- 
gence is  that  extreme  care  and  caution  which  very  prudent 
and  thoughtful  persons  use  in  securing  and  preserving  their 
own  property.*  When  this  diligence  has  been  exercised  by 
a  carrier  in  the  transportation  of  passengers,  the  law  relieves 
it  from  any  liability  for  injuries  which  might  be  sustained  by 
the  running  of  its  trains ;  and  this  is  true,  although  it  might 
have  been  possible  for  the  carrier  to  have  done  more.  The 
portion  of  the  charge  excepted  to  instructed  the  jury  that  too 
much  diligence  cannot  be  required.     We  do  not  see  how  the 
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degree  of  diligence  could  have  been  more  strongly  expressed 
than  by  the  language  used  in  this  charge.  It  certainly  puts 
upon  the  carrier  the  very  utmost  diligence  that  it  could  possi- 
bly exercise.  The  law  does  not  thus  define  the  term 'extra- 
ordinary diligence/  nor  has  this  court  ever  decided  that 
these  words  just  quoted  mean  the  greatest  possible  degree  of 
care  that  could  be  exercised.  In  Railway  Co.  v.  Miller,  95 
Ga.  738,  22  S.  E.  660,  it  was  held  error  for  the  court  to 
charge  the  jury  that  railroad  companies  *are  required  by  law 
to  observe  the  utmost  care  and  diligence'  for  the  safe  car- 
riage of  passengers,  and  for  their  delivery  at  destination. 
Even  if  the  word  *  utmost'  is  synonymous  with  the  word 
'extreme,'  the  omission  from  the  charge  of  any  reference  to 
the  standard  of  diligence  observed  by  *very  prudent  and 
thoughtful  persons.'  rendered  it  too  strong  a  statement  of 
the  law  against  the  company.  On  account  of  this  error  in 
the  charge,  the  judgment  of  the  court  refusing  a  new  trial  in 
that  case  was  reversed.  The  fact  that  the  judge,  in  another 
portion  of  his  charge,  gave  a  correct  statement  of  the  law 
upon  the  subject,  does  not  necessarily  cure  the  error  com- 
plained of;  the  judge  having  failed  to  call  the  jury's  atten- 
tion to  the  mistake  he  made  in  defining  'extraordinary 
diligence.'  Railroad  Co.  v.  Hicks,  95  Ga.  305,  22  S.  E. 
613  (Syl.,  point  2)  ;  Power  Co.  v.  Wells,  103  Ga.  512,  30  S. 
E.  533  ;  Port  Royal  Railway  Co.  v,  Davis,  103  Ga.  579,  30 
S.  E.  262  ;  Railroad  Co.  v.  McDade,  105  Ga.  138,  31  S.  E. 
420  (Syl.,  point  6).  One  of  the  defences  upon  which  the 
company  relied  in  the  trial  below  was  that  the  evidence  pre- 
sented by  it  had  overcome  the  presumption  of  negligence, 
and  had  shown  the  exercise  of  extraordinary  diligence  in  the 
management,  control,  and  movement  of  its  train.  As  to 
whether  its  evidence  was  sufficient  to  overcome  the  presump- 
tion raised  by  law  of  a  want  of  due  diligence  is  a  question  of 
fact  for  the  jury.  It  being  a  vital  issue  in  the  case,  an  error 
in  the  charge  which  imposes  upon  the  company  a  greater 
burden  as  to  the  degree  of  diligence  it  should  exercise  than  is 
required  under  the  law  necessitates  the  grant  of  a  new  trial." 
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GODBOUT 

V, 

St.  Paul  Union  Depot  Co. 

{Supreme  Court  of  Minnesota,  Feb,  /6,  igoo.) 

Depots— Right  to  Exclude  Hackmen.*— In  an  action  for  damages 
broug-ht  by  a  hackman  against  the  Union  Depot  Company  for  being 
prohibited  from  soliciting  business  within  the  building,  held,  that  a 
common  carrier  has,  by  virtue  of  its  right  of  ownership  in  its  prop- 
erty, the  control  of  its  depots,  subject  only  to  the  rights  of  the  public 
having  business  relations  with  it. 

Same — Exclusive  Privileges  to  Hackmen. — Such  common  carrier 
may  make  such  rules  and  regulations  as  it  deems  necessary  for  the 
control  of  its  business  within  such  building,  and  may  grant  special 
and  exclusive  privileges  to  hackmen  to  solicit  business,  provided 
such  rules  and  regulations  are  reason£lble,  and  conduce  to  the  com- 
fort, convenience,  and  interest  of  its  patrons. 

Statute.— Subdivision  b,  §  380,  Gen.  St.  1894,  applies  only  to  those 
persons  or  parties  having  contractual  relations  with  a  common 
carrier. 

Hackmen— Right  to  Solicit  Business  in  Depot. — A  hackman  or 
private  carrier  for  hire  is  not  a  party  having  such  relations  with  a 
common  carrier  as  will  permit  him  to  enter  a  depot  to  solicit  business 
from  passengers. 

Same— Right  to  Solicit  Business  near  Depot. — Such  hackmen  and 
private  carriers,  in  common  with  all  others  in  that  business,  have 
the  right  and  privilege  of  soliciting  public  patronage,  without  being 
discriminated  against,  at  all  points  without  the  depot,  when  such 
points  or  places  have  been  properly  designated. 

Same — Right  to  Enter  Depot. — All  hackmen  and  persons  engaged 
in  the  busines  of  conveying  passengers  and  baggage  for  hire  have 
the  right  of  entry,  without  discrimination,  to  the  depots  of  a  common 
carrier,  to  deliver  or  receive  passengers  or  baggage,  in  pursuance  of 
a  contract  or  order,  subject  to  proper  rules  and  regulations,  for  the 
interest  of  the  traveling  public. 

Case  at  Bar. — The  contract  and  evidence  in  the  case  examined, 
and  found  to  provide  a  reasonable  and  proper  arrangement  for  the 
patrons  of  the  defendant,  in  reference  to  the  transfer  of  passengers 
and  baggage. 

(Syllabus  by  the  Court.) 

♦See  Pennsylvania  Co.  v.  City  of  Chicago  (111.),  15  Am.  &  Eng.  R. 
Cas.,  N.  S.,  ditid.  foot-note  \  Kates  v,  Atlanta-Baggage  &  Cab  Co. 
(Ga.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  140. 
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Appeal  by  plaintiff  from  Ramsey  county  district  court. 

R,  L.  Penney  and  Stevens ^  O^Brien^  Cole  &  Albrechty  for 
appellant. 

Hadley  &  Armstrongs  for  respondent. 

Lewis,  J.,  in  delivering  the  opinion  of  the  court,  said: 
**  Appellant  bases  his  right  to  recover  upon  the  following 
propositions  :  (1)  That  the  defendant  is  a  qucisi  public  cor- 
poration, holding,  under  its  charter,  rights  and  privileges 
which  involve  duties  and  responsibilities  upon  its  part 
towards  the  public;  (2)  th&t  the  plaintiff,  as  ahackman,  is  a 
common  carrier,  with  all  the  rights  and  obligations  as  such ; 

(3)  that  plaintiff  has  both  a  statutory  and  common-law  right 
of  entry  to  defendant's  depot,  in  common  with  any  or  all 
others  in  the  transfer  business  to  whom  such  privilege  is 
conceded,   subject  to  reasonable  and  uniform  regulations; 

(4)  that,  even  if  such  right  of  entry  does  not  exist  as  a 
matter  of  law,  no  discrimination  can  be  exercised  against 
plaintiff. 

To  put  it  differently,  plaintiff,  as  a  common  carrier,  has 
both  the  statutory  and  common  law  right  of  entry  to  the 
Union  Depot,  in  common  with  other  common  carriers  accorded 
the  privilege ;  but,  if  no  common  carrier  has  the  legal  right  of 
entry,  defendant  cannot  discriminate,  by  admitting  one  to 
special  privileges  and  excluding  others.  Of  the  several 
cases  relied  on  by  appellant,  the  following  are  the  leading 
ones,  and  are  the  most  favorable  to  his  contention :  Railway 
Co.  V,  Langlois,  9  Mont.  419,  24  Pac.  209,  8  L.  R.  A.  753, 
held  that  a  railroad  company  could  not  grant  to  one  person 
the  exclusive  right  to  use  a  portion  of  its  depot  platform  to 
deliver  and  receive  passengers  and  to  solicit  patronage ;  such 
grant  being  against  public  policy,  and  contrary  to  a  constitu- 
tional provision  that  'no  discrimination  in  charges  or 
facilities  for  transportation  of  freight  or  passengers  of  the 
same  class  shall  be  made  by  any  railroad  or  transportation 
or  express  company,  between  persons  or  places  within  the 
state.'      The  decision   is  based  squarely  upon  the  mutual 
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relations  of  the  common  carrier  and  its  passengers ;  that  all 
passengers,  in  common,  are  entitled  to  equal  opportunities 
and  conveniences  of  place  to  approach  and  depart  from  the 
trains ;  that  the  contract  of  carriage  between  the  carrier  and 
its  passengers  commences  or  terminates  at  the  station,  and 
passengers  must  have  the  right  of  competition  among  hack- 
men,  and  freedom  of  choice  in  selecting  their  method  of 
transfer  beyond  the  station.  This  case  is  followed  in  Bus 
Co.  V,  Sootsma.  84  Mich.  194,  47  N.  W.  667,  10  L.  R.  A. 
819,  where  a  like  contract  was  under  consideration.  While 
the  opinion  is  expressed  that  such  exclusive  contracts,  as  to 
depot  approaches,  tend  to  establish  monopolies,  not  granted 
by  the  charter  of  the  carrier,  nevertheless  the  same  principle 
is  invoked  as  was  applied  in  Railway  Co.  v,  Langlois,  supra. 
Cravens  v,  Rodgers,  101  Mo.  247,  14  S.  W.  106,  is  a  similar 
case,  and  the  decision  is  placed  upon  the  same  grounds, — 
that  free  competition  tends  to  establish  a  reasonable  price, 
and  affords  the  safest,  best,  and  most  comfortable  means  of 
conveyance,  a  rapid  passage,  and  polite  and  agreeable  serv- 
ice to  the  traveling  public.  In  McConnell  v.  Pedigo  (Ky.) 
18  S.  W.  15,  although  no  statute  was  in  effect,  the  court 
held,  upon  grounds  of  public  policy,  that  an  exclusive  con- 
tract with  one  hackman  for  platform  privileges  was  in 
contravention  of  the  rights  and  privileges  of  passengers. 
To  the  same  effect,  see  Railway  Co.  v,  Dohn  (Ind.  Sup.)  53 
N.  E.  937.  There  is  another  line  of  cases  which  adopt  a 
different  rule,  and  which  are  relied  on  by  respondent.  The 
leading  case  is  Railroad  Co.  v,  Tripp,  147  Mass.  35,  17  N. 
E.  89.  The  railroad  company  entered  into  an  exclusive 
contract  with  one  to  furnish  the  means  to  carry  passengers 
and  their  baggage  from  its  station.  All  others  were  prohib- 
ited from  entering  the  company  grounds  to  solicit  business, 
although  they  might  enter  to  deliver  or  receive  passengers 
upon  order.  The  following  statute  was  construed:  *  Every 
railroad  corporation  shall  give  to  all  persons  or  companies 
reasonable  and  equal  terms,  facilities,  and  accommodations 
for  the  transportation  of  themselves,   their  agents  and  ser- 
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vants,  any  merchandise  and  other  property  upon  its  railroad, 
and  for  the  use  of  its  depot  and  other  buildings  and  grounds, 
and  at  any  point  where  its  railroad  connects  with  another 
road,  reasonable  and  equal  terms  and  facilities  of  inter- 
change.* Pub.  St.  Mass.  c.  112,  §  188.  The  majority  of 
the  court  held  that  the  use  of  its  depots  and  grounds 
obviously  meant  a  use  of  right;  that  the  statute  did  not 
intend  to  prescribe  who  shall  have  the  use  of  the  grounds, 
but  to  provide  that  all  who  have  the  right  to  use  them  shall 
be  furnished  by  the  company  with  equal  conveniences ;  that 
the  statute  applied  only  to  relations  between  railroads  as 
common  carriers  and  their  patrons ;  that  the  defendant,  in  his 
business  as  solicitor  of  the  patronage  of  passengers,  held  no 
relations  with  the  plaintiff  as  a  common  carrier,  and  had  no 
right  to  its  station  grounds  and  buildings.  Three  judges 
dissented,  and  placed  their  opinion  upon  the  ground  that  the 
rule  established  by  the  majority  would  enable  a  railroad 
company  largely  to  control  the  transportation  of  passengers 
and  merchandise  beyond  its  own  lines,  and  to  establish 
a  monopoly  not  granted  by  its  charter,  which  might  be  for  its 
own  benefit,  and  not  for  the  benefit  of  the  public ;  that  such 
a  regulation  did  not  give  to  all  persons  or  companies  rea- 
sonable and  equal  terms  and  facilities,  as  required  by  the 
statute.  This  dissenting  opinion  is  referred  to  and  approved 
in  Railway  Co.  v,  Langlois,  supra.  The  doctrine  laid  down 
in  Railroad  Co.  z/.  Tripp  is  followed  in  Brown  v.  Railroad 
Co.  (Sup.)  27  N.  Y.  Supp.  73;  also  in  Griswold  v,  Webb, 
16  R.  I.  649,  19  Atl.  143,  7  L.  R.  A.  302,  the  reasoning  is 
adopted,  but  distinguished,  and  it  is  held  that  the  carrier 
could  not  deprive  a  passenger  of  the  privilege  of  being 
carried  from  the  terminus  by  other  means  than  as  provided 
by  it.  In  Railroad  Co.  v,  Flynn,  74  Hun,  124,  26  N.  Y. 
Supp.  859,  the  Massachusetts  rule  is  followed,  the  facts  being 
similar.  In  an  English  case  (Beadell  v.  Railway  Co.,  2  C. 
B.  [N.  S.]  509)  the  company  had  sold  for  ;{^600  the  exclusive 
right  to  ply  for  hire  within  their  station.  The  court  held 
that  no  inconvenience  to  the  public  had  been  shown,    and 


^rn&^ng  CARRIERS  OF  PASSENGERS  825 

RCas 

Abstracts 

that  it  was  important  to  the  interests  of  the  public  that 
the  vehicles  which  ply  for  hire  in  the  station  yard  should  be 
kept  upon  their  g^ood  behavior,  by  beings  under  the  control  of 
the  company.  To  the  same  effect,  see  Barker  v.  Railway  Co. , 
18  C.  B.  46.  These  English  cases  were  discussed  and  treated 
as  authority  in  several  of  the  American  cases,  sut>ra.  It  is 
well  settled  that  a  common  carrier  may  grant  the  exclusive 
privilege  of  soliciting  the  patronage  of  passengers  on  its 
boats  and  trains ;  also  to  sell  books  and  refreshments  on  its 
trains,  grounds,  and  depots.  Pluker  v.  Banking  Co.,  81  Ga. 
461,  8  S.  E.  529,  2  L.  R.  A.  843;  Barney  v.  Steamboat  Co,, 
67  N.  Y.  301;  Jencks  v.  Coleman,  2  Sumn.  221,  Fed.  Cas. 
No.  7,258;  Barney  v.  The  D.  R.  Martin,  11  Blatchf.  234, 
Fed.  Cas.  No.  1,030.  We  have  met  with  no  case  to  the  con- 
trary. Conceding  to  appellant  the  most  favorable  interpreta- 
tion of  the  cases  bearing  upon  this  subject,  we  find  that  the 
courts  have  gone  no  further  than  to  prevent  discrimination 
in  granting  privileges  at  the  point  where  the  contractual 
relations  between  the  company  and  the  passengers  cease; 
that  is,  at  the  station  yard  or  platform  where  passengers 
enter  and  leave  the  premises.  No  case  has  been  brought  to 
our  attention  where  an  attempt  has  been  made  to  apply  the 
rule  within  a  depot,  where  the  general  business  is  transacted 
between  a  common  carrier  and  its  patrons. 

No  complaint  is  made  in  the  case  before  us  that  any  dis 
crimination  was  practiced  against  appellant  outside  the  depot 
He  seeks,  however,  to  extend  the  doctrine  of  no  discrimina 
tion  in  soliciting  patronage  to  the  very  heart  of  the  building 
where    thousands   of   people    are   passing    through    daily 
pursuant  to    their   business    relations   as    passengers   with 
defendant.     Whether  arising  upon   consideration  of  public 
policy,  or  having  its  foundation  in  a  statute,  the  principle 
which  applies  to  prevent  discrimination  is  that  the  rights  of 
the  public  must  be  subserved.     The  passenger  is  entitled  to 
have  the  benefit  of  open  competition  among  carriage  men  at 
the   place  of  departure   from  the  depot.     Any   interference 
beyond  this  point  by  the  company  would  be  unwarranted, 
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and  an  exercise  of  power  not  granted  by  its  charter.  This 
is  the  principle  recognized  and  adopted  in  most  of  the  cases 
relied  upon  by  appellant,  and,  so  far  as  those  cases  are  based 
upon  that  principle,  we  consider  them  authority.  But  within 
the  Union  Depot  the  condition  is  different.  Here  are  located 
offices  and  rooms  for  the  accommodation  and  convenience  of 
the  masses  of  persons  departing,  arriving,  and  waiting  for 
trains.  It  is  a  public  building  only  in  a  qualified  sense.  Its 
use  is  confined  to  the  care  and  accommodation  of  those  having 
business  with  the  roads.  The  defendant  was  compelled  to 
construct  it  to  properly  care  for  the  business  it  had  to  do 
under  its  charter.  The  traveling  public  have  rights  and 
demands  in  their  relations  with  the  defendant  which  the 
building  was  designed  to  meet.  The  company  cannot  dis- 
criminate between  different  persons  dealing  with  it  as  a 
common  carrier.  For  the  benefit  of  all  such  patrons,  it  may 
make  necessary  rules  and  regulations.  The  same  rule  that 
permits  common  carriers  to  control  the  sale  of  articles  upon 
their  trains  by  restricting  the  number;  the  same  rule  that 
permits  it  to  grant  special  privileges  to  expressmen  and 
transfer  agents  upon  its  trains, — applies  to  a  depot  where 
practically  the  same  relations  exist  between  the  company 
and  its  patrons.'' 


Wilkes 
Western  &  A.  R.  Co. 

(Supreme  Court  of  Georgia.) 

Injury  to  Passenger — Defective  Station.* — It  is  the  duty  of  a  rail- 
road company  to  exercise  due  diligence  in  the  arrangement  and 
maintenance  of  a  station  house,  including  the  floors  thereof,  so  as  to 
enable  its  passengers  to  alight  from  a  car  in  safety.  When,  in  a 
given  case,  it  is  alleged  that  a  passenger,  in  so  alighting,  has  been 
injured  because  of  the  neglect  of  the  company  so  to  perform  its  duty, 
the  particulars  being  properly  set  out,  it  was  error  to  dismiss  the 
petition    on  demurrer.     On    the   contrary,  the   same,   tog-ether  with 

*See  noteSy  10  Am.  &  Eng-.  R.  Cas.,  N.  S.,  738  etseq. 
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such  legal  evidence  as  was  offered,  should   have  been  submitted  to 
the  jury  for  a  determination  of  the  questions  of  fact  involved,  under 
proper  instructions  from  the  court. 
(Syllabus  by  the  Court.) 

Brror  by  plaintiff  from  Atlanta  city  court.     /Reversed, 

T.  L,  Bishops  for  plaintiff  in  error. 
Payne  &  Tye^  for  defendant  in  error. 


Illinois  Cent.  R.  Co. 
Brown. 

{Court  of  Appeals  of  Kentucky  y  Dec,  7,  /Sgg.) 

Injuries  to  Live  Stock  in  Transportation — Limitations — Statute. — 
An  action  for  injuries  to  live  stock  through  negligence  in  transpor- 
tation is  not  an  action  for  injuries  to  live  stock  by  railroads  provided 
for  by  section  2516  of  the  Kentucky  Statutes,  and  is  not  controlled 
by  the  limitation  therein  prescribed. 

Appeal  by  defendant  from  Carlisle  county  circuit  court. 
Affirmed. 

Pit  tie  &  Ttabue  and  Bugg  &  Wickliffey  for  appellant. 
John  IV.  Pay  J  for  appeHee. 


Wheeling  &  L.  E.  R.  Co. 

V, 

KOONTZ  et  al, 
(Supreme  Court  of  OhiOy  igoo.) 

Stoppage  in  Transitu — Delivery.* — When  goods  have  been  shipped 
by  common  carrier,  and  have  arrived  at  the  point  of  destination,  and 
notice  thereof  has  been  given  to  the  consignee,  who  does  not  pay  the 
freight,  or  indicate  an  intention  to  receive  the  goods,  and  the  goods 
thereafter  remain  in  the  custody  of  the  carrier,  without  any  agreement 
that  the  carrier  shall  hold  the  same  as  agent  or  warehouseman  for  the 
consignee,  there  is  no  delivery  to  the  consignee,  and  the  vendor  may 
recover  the  goods  by  stoppage  in  transitu. 

Validity  of  Sale  to  Carrier  for  Freight  before  Delivery. — A  sale  by 
the  consignee  to  the  carrier,  under  such  circumstances,  in  considera- 

*See  extensive  notCy  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  245  et  seq. 
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tion  of  the  unpaid  freig^ht  on  such  goods  and  other  pre-existing  debts, 
does  not  constitute  the  carrier  a  bona  fide  purchaser. 
(Syllabus  by  the  Court.) 

Error    by    defendant  to    Lucas    county    circuit    court. 
Affirmed. 

Swayne,  Hayes  &  Tyler,  for  plaintiff  in  error. 
Marshall  &  Fraser,  for  defendants  in  error. 


Atchison,  T.  &  S.  F.  Ry.  Co. 

V. 

Campbell. 

{Supreme  C<mrt  of  Kansas,  Feb,  lo,  i^oo,) 

Free  Transportation  to  Shippers  of  Live  Stock — Constitutionality 
of  Statute.*— The  statute  (chapter  167,  Laws  1897),  being  "An  act  to 
require  railroad  companies  to  furnish  free  transportation  to  shippers 
of  stock  in  certain  cases,"  etc.,  is  a  deprivation  of  property  without 
due  process  of  law,  and  a  denial  of  the  equal  protection  of  the  laws, 
and  is  therefore  unconstitutional  and  void,  under  the  fourteenth 
amendment  to  the  federal  constitution. 

(Syllabus  by  the  Court.) 

Error   by  defendant   from    court   of   appeals,   Southern 
department,  Central  division.     Reversed, 

A,  A.  Hurdy  O,  J,  Wood,  and    W,  Liitlefield,  for  plaintiff 
in  error. 
Sankey  &  Campbell,  for  defendant  in  error. 


Illinois  Cent.  R.  Co. 
Nall. 

{Court  of  Appeals  of  Kentucky,  May  25,  /Sgg,) 

Contributory  Negligence — Pleading.f— In  an  action  against  a  rail- 
road company  for  negligence,  defendant  filed  an  amended  answer,  to 
conform,  as  it  claimed,  to  the  proof  after  the  introduction  of  testimony, 

*See  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  69. 

tSee  notes,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  353  et  seq. 
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in  which  it  pleaded  contributory  negligence,  and  which  was  not 
replied  to.  Held^  that  defendant's  motion  for  a  peremptory  instruc- 
tion under  the  pleadings  should  have  been  sustained. 

Appeal  by  defendant  from  Hardin  county  circuit  court. 
Reversed. 

Pirtle  &  Trabue  and  James  Montgomery,  for  appellant, 
y.  P.  O'Meata,  for  appellee. 


Craweord 

V. 

Southern  Ry.  Co. 

{Supreme  Court  of  Georgia,  July  /p,  i8gg» ) 

Accident  on  Track  in  Street— Negligence— Pleading.— Where,  in 
an  action  by  a  father  against  a  railway  company  for  the  killing  of 
his  minor  child,  the  petition  alleges  that  the  child  was  struck  and 
killed  by  a  locomotive  drawing  a  train  running  "at  a  high  and  neg- 
ligent rate  of  speed,  to  wit,  at  the  rate  of  from  twenty-five  to  thirty 
miles  an  hour,"  "within  the  limits  of  an  incorporated  and  populous 
city"  ;  that  this  rate  of  speed  **was  grossly  negligent,  and  showed  a 
reckless  disregard  of  human  life"  ;  that,  **by  the  observance  of 
proper  attention  and  ordinary  care  on  the  part  of  [the]  engineer," 
the  child  "could  have  been  seen  by  him  for  over  100  yards  before 
reaching  the  point  at  which  [she]  was  struck"  ;  and  that  the  engi- 
neer "was  not  in  the  discharge  of  his  duty  and  not  keeping  a  lookout 
ahead  of  him  as  the  engine  rushed  to  the  point  where  the  child  was 
killed," — held,  that  the  petition  shows  a  case  for  submission  to  a 
jury,  in  order  that  they  might  determine,  in  the  light  of  all  the  evi- 
dence introduced,  whether  the  running  of  the  train  at  the  place  in 
question  at  the  speed  designated  was  or  was  not  negligent,  whether 
or  not  the  engineer  was  under  the  duty  of  looking  out  for  the  de- 
ceased, and,  if  so,  whether  or  not  he  failed  to  observe  such  duty. 

Contributory  Negligence  of  Children*. — A  child  only  4>^  years  old 
is  incapable  of  being  guilty  of  contributory  negligence. 

Loss  of  Services— Question  for  Jury. — The  question  whether  a 
particular  child  of  such  age  was  capable  of  rendering  any  valuable 
service  to  its  father  should  be  left  to  a  jury  to  determine,  in  the  light 
of  the  evidence  submitted  upon  this  point. 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Grifl5n  city  court.     Reversed. 
♦See  generally  notes,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  368  et  seq. 
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R,  T.  Daniel t  Hoke  Smithy  and  H,  C.  Peeples^  for  plain- 
tiff in  error. 

C,  E.  Battle  and  J,  D.  Boyd^  Jr,^  for  defendant  in  error. 

Fish,  J.,  in  deUvering  the  opinion  of  the  court,  said: 
**A11  the  g:rounds  of  the  demurrer  which  relate  to  contribu- 
tory negligence  on  the  part  of  the  child  are  easily  disposed 
of.  Where,  from  the  age  of  the  child,  there  can  be  no  doubt 
as  to  its  want  of  capacity  to  avoid  danger,  the  court  will 
decide  this  question  as  matter  of  law.  2  Thomp.  Neg.,  note 
on  page  1181;  Beach,  Contrib.  Neg.  117.  See,  in  this  con- 
nection, McGarry  v,  Loomis,  63  N.  Y.  104;  Railway  Co.  v. 
Caldwell,  74  Pa.  St.  421  ;  Railroad  Co.  v.  Bowen,  40  Ind. 
545.  In  the  state  last  mentioned  this  rule  has  been  applied 
in  the  case  of  a  child  7  years  old  (Railway  Co.  v.  Vining's 
Adm*r,  27  Ind.  513),  and  in  Alabama  where  the  child  was 
under  5  years  of  age  (Railroad  Co.  v,  Harris,  67  Ala.  6). 
In  Illinois  and  California  it  has  been  held  that  a  child  6 
years  old  is  incapable  of  caring  for  its  own  safety.  City  of 
Chicago  V.  Starr,  42  111.  174  ;  Meeks  v.  Railroad  Co.,  52  Cal. 
602.  We  think  that  there  can  be  no  doubt  as  to  the  sound- 
ness of  the  proposition  that  a  child  only  4^  years  of  age  is 
incapable  of  being  guilty  of  contributory  negligence.'* 


Welch  et  al, 

V, 

Concord  R.  R. 

{Supreme  Court  of  New  Hampshire^  March  /j,  iSgs,) 

Loss  of  Goods  by  Fire  in  Carrier's  Freight  House— Remedies. — 

Where  it  is  sought  to  recover  against  a  railroad  for  the  loss  of  freight 
in  its  freight  house  by  fire,  case,  and  not  assumpsit,  is  the  proper 
action. 

Same — Statute — Liability.*— The  statute  of  New  Hampshire  mak- 
ing railroads  absolutely  liable  for  losses  caused  by  fires  set  by  their 
locomotives  does  not  apply  where  goods  in  a  railroad  freight  house, 
under  the  carrier's  control,  is  destroyed  by  a  fire  set  by  its  locomotive. 

*See  Walker  v,  Eikleberry,  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  253  and 
notes. 
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Same — Termination  of  .  Carrier's  Liability. — Where  freig-ht  is 
destroyed  by  fire  in  the  railroad's  freight  house,  after  it  has  reached 
its  destination,  and  the  consignee  has  been  notified  that  it  is  ready 
for  delivery,  and  he  has  had  a  reasonable  opportunity  for  examina- 
tion and  removal,  the  railroad  is  not  liable,  as  a  common  carrier,  for 
the  loss. 

Action  in  assumpsit  by  J.  Welch  &  Co.  against  the  Con- 
cord Railroad.     Jtcdgment  for  defendants . 

William  L,  Foster^  John   B.    Hazelion^  and  Sargent   & 
Mollis y  for  plaintiffs. 
Frank  S.  Streeter  and  Joseph  IV.  Fellows^  for  defendants. 


Linck's  Adm'r 
Louisville  &  N.  R.  Co. 

(Court  of  Appeals  of  Kentucky  j  Dec,  8,  jSgg,) 

Alternative  Pleas — Demurrers.— Where  a  demurrer  to  a  petition 
containing  alternative  pleas  goes  to  its  parag'raphs  separately, 
plaintiff  must  sustain  such  pleas  in  the  weakest  point. 

Fellow  Servants — Conductor  and  Engineer* — Statutes. — Under  the 
fellow  servant  rule,  there  can  be  no  recovery  ag'ainst  a  railroad  for 
the  death  of  its  conductor,  caused,  while  he,  the  brakeman  being 
temporarily  absent,  was  making  a  coupling,  by  the  negligence  of  its 
engineer  in  backing  the  train,  whatever  the  degree  of  such  negli- 
gence ;  and  no  right  of  recovery,  in  such  a  case,  is  given  by  section 
241  of  the  constitution  of  Kentucky,  nor  by  section  6  of  Kentucky 
Statutes. 

Same — Same — Conductor  Acting  as  Brakeman. — Kven  though  a 
conductor  and  an  engineer  are  fellow  servants,  and  the  latter  stands 
in  the  relation  of  vice-principal  with  respect  to  a  brakeman,  the  fact 
that  a  conductor  is  temporarily  discharging  the  duties  of  a  brake- 
man  does  not  change  his  relation  to  the  engineer. 

Death  of  Brakeman — Obstruction  on  Track— Liability  of  Railroad. 
— There  may  be  a  recovery  against  a  railroad  for  the  death  of  a 
conductor  acting  as  brakeman,  caused,  while  he  was  making  a  coup- 
ling at  a  station,  by  his  stumbling  over  an  obstruction  on  the  track 
left  by  those  in  charge  of  the  tracks,  of  which  he  was  not  charge- 
able with  notice. 


♦See  Creswell  v,  Wilmington  &  N.  R.  Co.  (Del.),  14  Am.  &  Eng.  R. 
Cas.,  N.  S.,  625,  and  note,  638. 
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Appeal   by   plaintiff  from   Todd   county    circuit    court. 
Reversed. 

IV,    M.  Par  ham  ^   Stej^ar^    Washington    &    Jackson^  John 
Feland  &  Sony  and  Hunter  Wood  &  Son,  for  appellant. 
Perkins  &  Trimble  and  Edward  W,  Mines ,  for  appellee. 

White,  J.,  in  delivering  the  opinion  of  the  court,  said : 
'^Beginning  with  the  case  of  Railroad  Co.  v.  Collins,  2  Duv. 
118,  this  court,  by  a  long  and  unbroken  line  of  decisions, 
including  Railway  Co.  v.  Palmer,  98  Ky.  382,  33  S.  W. 
199,  and  Edmonson  v.  Railway  Co  ,  49  S.  W.  200,  448, 
has  repeatedly  held  that  where  two  servants  of  the  same 
master  are  equal,  and  neither  superior  to  the  other,  no  recov- 
ery can  be  had,  as  against  the  master,  by  one  servant  for  the 
negligence  of  the  other.  It  has  also  been  held  that  where 
two  servants  are  in  the  same  field  of  labor,  but  are  not  of  the 
same  rank,  the  master  is  not  liable  for  an  injury  to  the 
subordinate  by  the  ordinary  negligence  of  the  superior,  but 
is  liable  only  in  case  of  gross  negligence  of  the  superior. 
The  Edmonson  Case  was  where  a  conductor  was  run  over 
and  killed  while  attempting  to  make  a  coupling  himself. 
The  court  held  there  could  be  no  recovery  for  the  negligence 
of  the  engineer,  by  reason  of  the  rule  in  the  Collins  Case,  2 
Duv.  118.  The  death  occurred,  in  the  Edmonson  Case,  in 
October,  1890.  It  is  contended  that  if  the  rule  laid  down  in 
the  Edmonson  Case,  and  other  cases  to  the  same  effect,  were 
the  law  as  to  the  cases  there  decided,  it  has  no  application  to 
this ;  that  by  the  adoption  of  section  241  of  our  present  con- 
stitution  the  rule  of  law  as  to  fellow  servants  was  changed. 
Section  241  of  the  constitution  reads  :  *  Whenever  the  death 
of  a  person  shall  result  from  an  injury  inflicted  by  negligence 
or  wrongful  act,  then,  in  every  such  case,  damages  may  be 
recovered  for  such  death,  from  the  corporation  and  persons 
so  causing  same.'  There  follows  a  provision  as  to  who  may 
prosecute  an  action  to  recover.  It  is  insisted  that  by  the  use 
of  the  term,  *then,  in  every  such  case,  damages  may  be 
recovered  for  such  death,  from  the  corporation  and  persons 
so  causing  same,'  it  is  meant  to  provide  that  a  recovery  may 
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be  had  for  a  death  resulting  from  the  negligence  of  a  fellow 
servant,  regardless  of  grade  or  degree  of  negligence.  In  con- 
sidering this  section,  it  may  be  well  to  consider  the  condition 
of  the  law  as  laid  down  by  this  court  at  the  time  of  the 
adoption  of  the  constitution.  Under  section  1  of  chapter  57 
of  the  General  Statutes,  it  has  been  held,  as  in  the  Collins 
Case,  2  Duv.  118,  that  damages  were  not  recoverable  by  an 
employee  of  a  railroad  for  an  injury  inflicted  by  the  negligence 
of  a  fellow  servant.  And  a  fellow  servant  was  held  to  be  a 
servant  of  the  same  master,  in  the  same  field  of  labor,  and 
of  an  equal  grade  with  the  one  injured.  It  was  also  held 
that  no  recovery  could  be  had  for  the  ordinary  negligence  of 
a  superior  servant  of  the  same  master  engaged  in  the  same 
field  of  labor.  Under  section  3  of  chapter  57  of  the  General 
Statutes  it  had  been  held  that  no  recovery  could  be  had  for 
death  unless  the  deceased  left  a  widow  or  child.  The  debates 
of  the  constitutional  convention  (pages  5749-5752)  shows 
that  it  was  intended  to  place  in  the  organic  law,  and  beyond 
the  control  of  the  legislature,  that  an  action  for  damages 
resulting  in  death  survived,  and  might  be  recovered  by  the 
personal  representative,  regardless  of  whether  widow  or 
children  survived.  It  was  intended  to  provide,  also,  that 
the  right  of  action  could  be  maintained  against  both  the  ser- 
vant who  was  negligent  and  the  company  he  represented. 
The  framers  of  the  constitution  intended  to  so  fix  the  law 
that  the  legislature  could  not  release  either  the  servant  who 
was  negligent  or  the  company.  It  is  true  that,  as  the  statute 
then  stood,  the  changes  made  by  the  constitution  amounted  ^ 
as  we  see  it,  to  but  two  things  :  It  provided  for  a  survival  of 
the  action,  regardless  of  the  fact  whether  decedent  left  a 
widow  or  child,  and  also  provided  for  a  recovery  by  a  servant 
against  his  master  for  the  ordinary  negligence  of  a  superior 
servant;  whereas,  in  the  first  there  was  no  survival  of 
the  action  without  a  widow  or  child,  and  in  the  second  the 
negligence  of  the  superior  servant  must  have  been  gross.  But, 
to  be  plain  that  this  is  the  law  as  intended  by  the  first  legis- 
16  (M  s)  A  &  £^  R  Cas-53 
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lature  that  assembled  after  the  adoption  of  the  constitution, 
and   which  contained   many  members   of    the    convention, 
section  6  of  the  Kentucky  Statutes  was  enacted.     It  provides: 
*  Whenever  the  death  of  a  person  shall  result  from  an  injury 
inflicted  by  negligence  or  wrongful  act,  then  in  every   such 
case,  damages  may  be  recovered  for  such  death  from  die  person 
or  persons,  company  or  companies,  corporation  or  corpora- 
tions, agents  or  servants  causing  the  same,  and  when  the 
act  is  willful  or  the  negligence  gross,  punitive  damages  may 
be  recovered  and  the  action  to  recover  such  damages  shall 
be  prosecuted  by  the    personal    representative  of    the  de- 
ceased.'    This  statute  clearly  provides   that,   where  death 
is    caused   by   negligence   or    wrongful    act,    the   cause   of 
action   survives;    where  the   negligence  is   ordinary,  com- 
pensatory   damages    may  be    recovered;    where   the   neg- 
ligence   is    gross,   or    the    act  willful,    punitive  damages 
may  be  recovered;    that   such   action   may  be  maintained 
against  the  immediate  person  guilty  of  the  wrongful  act  or 
of  the  negligence,  as  well  as  against  any  person,  company, 
or  corporation  represented   by  such  person   inflicting  the 
injury.     It  is  insisted  in  the  case  at  bar  that,  under  the  con- 
stitution and  the  above  statute,  appellant  has  shown  a  right 
to  recover.     If  this  action  was  against  the  engineer  whose 
alleged  negligence  caused  the  injury,  counsel  would  be  cor. 
rect ;  but  as  to  appellee  company  such  is  not  the  law,  for  the 
reason  that,  as  between  the  defendant  and  the  engineer,  the 
engineer  did  not  represent  the  company.  If  it  be  conceded  that 
the  engineer  was  the  equal  in  service  with  decedent,  then  as  to 
decedent  the  engineer  could  not  represent  the   common  prin- 
cipal.    The  fact  that  decedent  at  the  time  was   performing 
the  duties  of  brakeman  did  not  change  his  character  or  posi- 
tion as  conductor.     Although  the  brakeman,  if  injured  under 
the  same  circumstances,  might  have  recovered  of  appellee, 
yet  decedent  cannot,  because  as  to  him  there  was  no  agent 
of  the  company  guilty,  or  charged  to  be  guilty,  of  negligence." 
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Wilson  et  al. 

V. 

Pennsylvania  R.  Co. 

(Supreme  Court  of  New  Jersey  ^  June  12 ^  i88g,) 

Personal  Injuries  Caused  by  Unauthorized  Act  of  Servant — Liabil- 
ity of  Master,*^ The  plaintiff  was  struck  by  a  wagon  belonging  to 
the  Adams  Bxpress  Company,  driven  by  a  person  employed  by  the 
Pennsylvania  Railroad  Company  to  carry  the  United  States  mail, 
which  was  in  fact  in  the  wagon,  but  which  previously  had  been 
carried  on  foot  or  in  a  push  cart.  Held  that,  as  there  was  no  proof 
that  the  defendant  had  authorized  its  servant  to  use  a  wagon,  the 
plaintiff  should  have  been  nonsuited. 

(Syllabus  by  the  Court.) 


John  T,  Duntiy  for  plaintiffs. 
Alan  H.  Strongs  for  defendant. 


Kerrigan 
Pennsylvania  R.  Co. 

{Supreme  Court  of  Pennsylvania^  Dec,  30^  ^Sgg,) 

Injury  to  Brakeman  on  Side  Track— Condition  of  Roadbed— Duty 
of  Master.f — In  an  action  for  permanent  injuries  to  a  brakeman, 
caused  merely  by  his  slipping  into  a  hole  between  two  ties  made  by 
the  washing  away  of  the  ballast,  while  he  was  attempting  to  couple 
cars  on  a  side  track,  there  can  be  no  recovery;  as  a  railroad  does  not 
owe  to  its  employees  the  duty  of  maintaining  its  roadbed  so  that  it 
will  be  free  from  such  defects. 

Evidence — Carlisle  Life  Tables. t — In  such  action,  it  was  error  to 
admit  in  evidence  the  Carlisle  life  tables ;  as  the  only  proof  tending 
to  show  plaintiff's  expectancy  of  life  was  that  he  was  22  years  of  age, 
and  had  been  a  brakeman  for  about  three  years,  and  his  habits  and 
health  were  not  proven. 

♦See  Branch  v.  International  &  G.  N.  R.  Co.  (Tex.),  12  Am.  &  Eng. 
R.  Cas,,  N.  S.,  378. 

+See  note  at  end  of  case. 

tSee  notes,  15  Am.  &  Eng.  R.  Cas.,  N.  S.,  114 ;  14  Am.  &  Eng.  R. 
Cas.,  N.  S.,  435 ;  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  846,  foot-note. 
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Same — Life  Tables. — In  such  action,  life  tables  based  on  a  certain 
class  of  selected  lives  were  not  admissible,  as  there  was  not  sufficient 
proof  of  facts  which  brought  plaintiff  within  such  class. 

Same — Annuity  Tables. — In  such  an  action,  annuity  tables,  based 
on  the  average  anticipation  of  death,  without  taking  account  of 
capacity  to  work,  indolence,  vicious  habits,  or  a  tendency  thereto,  or 
diminution  of  earning  capacity,  are  not  admissible. 

Appeal  by  defendant  from  Allegheny  county  court  of 
common  pleas.     Reversed, 

William  Scott  and  George  B.  Gordon^  for  appellant. 

F.  H,  Guffeyy  J,  M,  St  oner  y  and  B.  L,  Hirshfield,  for 
appellee. 

Dean,  J.,  in  delivering  the  opinion  of  the  court,  said  :  **In 
discussing  the  assignments  of  error,  the  first  question  that 
presents  itself  is,  what  duty  did  defendant  owe  plaintiff,  as 
concerning  the  ballasting  of  its  tracks  ?  For  we  must  assume 
as  facts  that  the  track  between  two  ties  at  that  point  was  not 
ballasted  like  unto  the  other  parts  of  it,  and  that  plaintiff's 
injury  was  caused  thereby.  The  jury,  under  the  instruction 
given,  must  have  so  found,  and  that  is  an  end  of  the  matter. 
This  is  a  case  of  master  and  servant.  It  was  the  duty  of  the 
master  to  furnish  a  reasonably  safe  place  for  the  servant  to 
work,  in  view  of  the  duties  imposed  upon  him.  What  is  the 
test  of  'reasonably  safe,*  when  applied  to  the  roadbed  of  a 
steam  railroad?  There  was  a  point  between  two  ties  where 
there  was  no  ballast,  because  it  had  been  washed  out.  If  an 
injury  had  been  caused  a  passenger  in  consequence  of  this, 
he  would  undoubtedly  have  had  a  cause  of  action,  for  it  was 
the  company's  dut}'  to  maintain,  as  to  him,  a  safe  roadbed. 
But  this  was  not  a  footway  for  foot  travelers  or  employees. 
If  the  roadbed  had  been  such  a  way,  then  ordinary  care  would 
have  required  planking  on  all  of  the  ties,  for  only 
by  that  method  would  the  feet  and  ankles  be  free  from 
sprains,  and  the  person  from  injury.  Ballast  is  usually 
composed  of  loose  material,  such  as  broken  stones  or 
cinders,  on  which  rest  the  ties,  sometimes  spaced  or  filled 
between  with  the  same  material,  but  always  with  more  or 
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less  inequality  of  surface.  Sometimes  there  is  a  small  con- 
structed open-box  drain  between  the  ties.  Except  at  cross- 
ings the  ties  are  not  planked ;  nor,  so  far  as  concerns  their 
purpose,  is  there  any  reason  why  they  should  be.  No 
custom  of  common  carriers  is  shown  from  which  a  reason- 
able inference  of  negligence  could  be  drawn  from  its  not 
ballasting  full  between  the  ties.  The  proof  is  the  other  way. 
If  there  was  owing  to  plaintiff  the  very  highest  degree  of 
care,  the  same  as  to  the  contract  passenger,  then  the  jury 
might  have  been  at  liberty  to  infer  negligence,  because  they 
might  have  said  that  between  every  two  ties  on  its  miles  of 
road  the  company  was  bound  to  maintain  an  even  or  planked 
surface.  But  it  owed  no  such  duty  to  its  employees  who  at 
rare  intervals  must  step  or  stand  on  the  roadbed.  Any  such 
degree  of  care  would  warrant  the  jury  in  finding  the  com- 
pany was  bound  to  maintain  guard  rails  on  embankments, 
and  planking  on  all  bridges,  although  not  a  single  passenger 
on  a  train  would  be  imperiled  from  the  absence  of  either. 
We  concede,  as  demonstrated  by  appellee's  argument  and 
citation  of  authorities,  that  certainly  a  modified,  if  not  a 
different,  rule  holds  in  some  of  the  states;  but  in  our  state  it 
has  been  consistently  held  that  the  railroad  company  owes 
no  duty  to  the  public  or  its  employees  to  maintain  a  safe 
footway  the  length  of  its  roadbed ;  that  it  is  reasonably  safe 
to  the  employee  without  it.  In  Railroad  Co.  v,  Schertle,  97 
Pa.  St.  455,  the  deceased,  a  brakeman,  lost  his  life  by  slip- 
ping into  a  hole  between  the  ties  where  there  was  no  ballast. 
This  court  said,  *There  certainly  was  no  duty  to  ballast  the 
track  for  the  safety  of  its  employees,  and,  except  perhaps  at 
a  crossing,  no  such  duty  to  the  public'  See,  also,  Costello 
V,  Railroad  Co.,  32  Wkly.  Notes  Cas.  134.  The  same  con- 
sistency in  ruling  obtains  in  New  York  state.  In  Pinnell  v. 
Railroad  Co.,  129  N.  Y.  669,  29  N.  E.  825,  the  plaintiff 
was  a  brakeman  who  was  injured  while  coupling  cars  on  a  side 
track  used  for  storing  cars  and  making  up  trains.  His  foot 
caught  between  two  ties  where  there  was  no  ballast.  Earl, 
J.,  says  (page  671, 129  N.  Y.,  and  page  826,  29 N.  E.):    *He 
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claims  that  the  defendant  was  negligent  is  not  ballasting  this 
branch  track  so  as  to  make  it  safe  for  him  to  walk  thereon, 
and  to  discharge  his  duty  as  brakeman  while  standing 
thereon.  But  we  do  not  understand  that  railroad  tracks  are 
ballasted  for  the  purpose  of  making  them  safe  for  brakemen 
to  walk  upon,  but  for  the  purpose  of  making  them  firm  and 
safe  for  the  passage  of  trains;  and  we  do  not  think  the  de- 
fendant neglected  any  duty  it  owed  the  plaintiff,  in  not  bal- 
lasting the  track  at  the  place  where  the  accident  occurred.' 
This  is  followed  by  other  cases  to  the  same  effect.  We  pre- 
fer to  follow  our  own  and  the  New  York  rule,  because  we  con- 
sider it  sound  in  reason,  and  that  it  opens  up  no  wide  field 
of  guessing  or  conjecture  on  part  of  the  jury.  In  Arkansas, 
Texas,  and  some  other  states,  the  opposite  rule  is  held, — that 
the  burden  of  proof  in  case  of  accident  of  this  nature  is  on 
the  company  to  negative  negligence,  from  the  mere  fact  of 
an  opening  between  the  ties,  whereby  the  brakeman  was 
injured.  To  this  rule  we  do  not  assent.  Nor  does  the  fact 
that  the  accident  was  upon  a  sid^  track  or  yard  at  all  change 
the  rule.  The  learned  judge  of  the  court  below,  while  seem- 
ingly conceding  it  to  be  correct  when  applied  to  an  accident 
of  this  character  on  the  main  track,  did  not  think  it  should 
prevail  when  the  injury  occurred  in  a  yard  or  on  a  side  track. 
It  is  not  improbable  that  the  danger  from  such  cause  is  some- 
what greater  in  the  case  of  a  side  track.  But  the  tracks  and 
ballast  are  for  the  same  purpose  as  on  the  main  rail.  They 
are  constructed,  not  for  employees,  but  for  the  running  of 
cars ;  and  the  difference  is  one  of  mere  degree  of  danger,  and 
not  of  kind.  We  think,  on  the  undisputed  facts,  the  plaintiff 
had  disclosed  no  negligence  as  to  him  which  would  support 
a  verdict. 

'  *  Here  the  only  proof  tending  to  show  Kerrigan's  expectancy 
of  life  is  that  he  was  22  years  of  age,  and  that  he  had  been  a 
railroad  brakeman  for  about  3  years.  His  habits  and  health 
were  not  proven.  Under  such  meager  facts,  the  expectancy 
of  life,  as  fixed  by  any  tables,  can  have  but  little  weight. 
Then,  as  to  the  tables  made  up  by   actuaries  of  reputable 
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insurance  companies,  we  have  no  doubt  they  furnish  a  fair 
expectation  of  life,  in  the  selected  lives  on  which  they  are 
based.  There  was  scarcely  any  proof  of  facts  which  brought 
plaintiff  within  this  class  of  selected  lives.  The  court  says 
to  the  jury  that  the  life  of  a  young  man  of  this  age,  accord- 
ing to  the  tables,  is  estimated  at  40  to  45  years,  and  that 
thay  could  take  that  as  a  means  of  estimation  of  what  would 
compensate  him  for  his  loss.  The  fair  inference  that  the 
jury  might  draw  from  this  statement  is  that  the  tables  not 
only  were  some  evidence  of  plaintiff's  expectancy,  but  that 
they  established  it.  The  tables  were  not  entitled  to  such 
weight,  unless  by  precedent  proof  he  had  brought  himself 
clearly  within  the  class  of  selected  lives  tabulated ;  and  this 
he  had  failed  to  do.  We  call  attention  to  the  care  that 
ought  to  be  exercised  by  the  court  in  dealing  with  this  sort 
of  evidence  in  any  particular  case.  In  two  cases  since  Stein- 
brunner  v.  Railway  Co.,  supra,  to  wit,  Kraut  v.  Railway 
Co.,  160  Pa.  St.  327,  1  Am.  &  Eng.  R.  Cas.,  N.  S.,  292,  28 
Atl.  783,  and  Campbell  «/.  City  of  York,  172  Pa.  St.  222, 
33  Atl.  879,  we  have  affirmed  the  admission  of  this  kind  of 
evidence.  Experience  has  demonstrated,  however,  that 
what  was  merely  apprehended  by  Chief  Justice  Paxson 
has  since  been  realized.  Courts  and  juries,  as  a  rule,  give 
far  more  weight  to  this  testimony  than  it  is  entitled  to. 
They  are  apt  to  supply  the  place  of  proof  of  the  particular 
life  by  generalization  from  life  tables.  This  is  going  further 
than  was  intended,  or  than  is  warranted.  Therefore  a  halt 
is  called  on  the  manifest  tendency  to  give  them  undue 
weight.'' 

NOTK. 

Ballasting  Side  Tracks. — Employees  may  be  chargeable  with  knowl- 
edge that  side  tracks  are  not  always  perfect ;  that  they  are  some- 
times constructed  over  ditches  or  g-ullies,  and  are  not  always  bal- 
lasted with  the  same  care  that  main  tracks  usually  are  ;  but  railroad 
companies  owe  it  to  their  employees  to  protect  them  from  unneces- 
sary and  dangerous  pitfalls  and  unusual  conditions.  Ragon  v, 
Toledo,  A.  A.  &  N.  M.  R.  Co.,  91  Mich.  379,  51  N.  W.  Rep.  1004. 

Where  a  brakeman  sues  for  an  injury,  and  charges  the  company 
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with  neg'ligence  in  failing  to  properly  g-rade  and  ballast  a  side  track, 
so  as  to  give  a  solid  surface  and  secure  footing,  he  is  presumed  to  be 
aware  of  and  to  take  the  risk  of  such  defects,  and  the  company  is 
not  liable.  Batterson  v.  Chicago  &  T.  R.  Co.,  53  Mich.  125,  18  N. 
W.  Rep.  584. 

Railroad  tracks  are  not  ballasted  for  the  purpose  of  making  them 
safe  for  the  employees  of  .the  company  to  walk  thereon,  but  to  make 
them  firm  and  safe  for  the  passage  of  trains  ;  and  the  failure  of  the 
company  to  ballast  a  side  track  used  for  storing  cars  and  making 
up  trians  is  not  a  breach  of  a4^  duty  it  owes  its  employees.  Finnell 
V.  Delaware,  L.  &  W.  R.  Co.,  129  N.  Y.  669,  29  N.  K.  Rep.  825,  3  Silv. 
App.  643,  42  N.  Y.  S.  R.  354 ;  reversing  36  N.  Y.  S.  R.  1020.  Phila- 
delphia, etc.,  R.  Co.  V.  Schertle,  97  Pennsylvania  St.  450,  2  Am.  A 
Kng.  R.  Cas.  158.  As  to  employees,  railroad  companies  are  only 
required  to  construct  and  keep  such  side  tracks  as  are  in  general  use. 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Alsdurf,  47  111.  App.  200.  See  also 
Pennsylvania  Co.  v.  Hankey,  93  111.  580. 


Petty 

V. 

Brunswick  &  W.  Ry.  Co. 

{Supreme  Court  of  Georgia,  Jan.  jo,  igoo. ) 

Injury  to  Employee— Damages — Contract  Releasing  Master — Public 
Policy.* — A  contract  between  an  employee  and  his  master,  or  another 
acting  in  the  latter's  interest,  by  the  terms  of  which  the  employee, 
when  physically  injured,  whether  as  a  result  of  his  own  negligence 
or  not,  or  when  sick,  is  to  receive  pecuniary  and  other  valuable  bene- 
fits, and  which  stipulates  that  his  voluntary  acceptance  of  any  of  such 
ben  fits  in  case  of  injury  is  to  operate  as  a  release  of  the  master  from 
all  liability  on  account  thereof,  is  not  contrary  to  public  policy. 

Same— Same — Same — Mutuality. — That  such  a  contract  secured 
to  the  employee  substantial  benefits,  and  that  the  master  contributed 
to  the  fund  for  the  payment  thereof,  constituted  a  valuable  consid- 
eration, as  to  the  employee  ;  and  this  is  true  though  he  himself  made 
a  small  monthly  contribution  to  that  fund.  A  contract  of  this  kind 
is  not  wanting  in  mutualitj'. 


♦See  Pittsburg,  etc.,  Ry.  Co.  v.  Hosea  (Ind.),  14  Am.  &  Eng.  R, 
Cas.,  N.  S.,  692;  Pittsburg,  etc.,  Ry.  Co.  v.  Moore  (Ind.),  14  Am.  & 
Eng.  R.  Cas.,  N.  S.,  678. 
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Corporate  Existence— Estoppel. — One  who  deals  with  an  associa- 
tion as  a  legal  entity  capable  of  transacting  business,  and  in  conse- 
quence receives  from  it  money  or  other  thing  of  value,  is  estopped 
from  denying  the  legality  of  its  existence  or  its  right  to  contract. 

New  Trial — Evidence. — A  ground  of  a  motion  for  a  new  trial  com- 
plaining of  the  admission  of  written  evidence  will  not  be  considered 
unless  the  evidence  objected  to  is  set  forth,  either  literally  or  in  sub- 
stance, in  the  motion  itself,  or  attached  thereto  as  an  exhibit. 

Contracts— Fraud— Retaining  Benefits.— A  contract  will  not  be  set 
aside,  on  the  ground  of  fraud  in  its  procurement,  at  the  instance  of 
one  who  has  neither  restored,  nor  otfered  to  restore,  the  fruits  thereof. 

Effect  of  Accepting  Benefits  of  Contract. — The  acceptance  by  an 
injured  employee  of  any  benefit  under  a  contract  of  the  kind  indicated 
in  the  first  of  the  preceding  notes  is  an  election  on  his  part  to  look 
exclusively  to  that  source  for  compensation  on  account  of  the  injury, 
and  amounts  to  a  complete  accord  and  satisfaction  of  his  claim  for 
damages  against  his  master  therefrom  arising. 

Appeal — Review. — This  court  cannot,  when  there  is  nothing  in  the 
record  to  warrant  its  so  doing,  undertake  to  say  whether  the  formation 
by  a  particular  combination  of  railway  and  other  corporations  of  a 
"relief  and  hospital  department"  was  or  was  not  ultra  vires, 

(Syllabus  by  the  Court.) 

Error  by  plaintiff  from  Brunswick  city  court.     Affirmed, 

W,  G,  Brantley  and  Johnson  &  Kraussy  for  plaintiff   in 
€rror. 

W,  E,  Kay,  for  defendant  in  error. 

Lumpkin,  P.  J.,  in  delivering  the  opinion  of  the  court, 
said:  **One  of  the  main  points  raised  by  the  plaintiff's 
demurrer,  and  strenuously  insisted  upon  in  the  argument 
here,  was  that  the  contract  upon  which  the  defendant  com- 
pany predicated  its  defense  was  void  because  contrary  to 
public  policy,  in  that  it  evidenced  an  attempt  to  exempt  the 
company  from  liability  for  negligence.  In  support  of  this 
contention,  the  plaintiff  relied  on  section  2613  of  the  Civil 
Code,  which  declares  that  'all  contracts  between  master  and 
servant,  made  in  consideration  of  employment,  whereby  the 
master  is  exempted  from  liability  to  the  servant  arising  from  * 
the  negligence  of  the  master  or  his  servants,  as  such  liability 
is  now  fixed  by  law,  shall  be  null  and  void,  as  against  public 
policy.'      As  should  be  readily  apparent,  the  weakness   of 


842  RBLIEP  ASSOCIATIONS  ^^^  ^^ 

(NS) 

Abstracts 

this  position  lies  in  the  fact  that  it  is  based  upon  an  entire 
misconception  of  the  meaning  and  effect  of  the  contract  thus 
assailed.  It  did  not,  as  claimed,  in  any  of  its  terms  or  con- 
ditions stipulate  that  the  defendant  company  should  be 
absolved  from  the  legal  consequences  of  its  own  negligence 
or  that  of  its  servants.  On  the  contrary,  it  merely  provided 
an  additional  remedy  to  that  given  by  law  to  an  employee 
who  might  suffer  injury  by  reason  of  the  negligence,  actual 
or  imputable,  of  his  master.  The  latter  remedy  was  left 
intact,  undisturbed,  and  unimpaired;  and  the  injured  em- 
ployee might  or  might  not,  at  his  option,  take  advantage 
thereof.  True,  he  could  not  avail  himself  of  both,  but  was 
put  upon  his  voluntary  election  as  to  which  of  the  two  be 
would  pursue.  This  feature  of  the  contract  is  not  only 
technically  permissible,  but  is  in  perfect  harmony  and  accord 
with  that  fundamental  rule  of  law,  based  upon  sound  and 
sensible  considerations  of  public  policy,  which  contemplates 
that  indemnity,  rather  than  the  mere  chance  of  speculative 
gain,  should  be  the  primordial  purpose  of  every  contract 
designed  to  afford  protection  to  a  party  thereto,  in  the  event 
he  sustains  loss  or  injury.  Only  in  case  the  injured  employee 
commits  an  error  of  judgment  in  determining  whether  he  will 
accept  benefits  which,  though  comparatively  small,  are  yet 
sure  and  easily  within  his  grasp,  or  will  hazard  the  less 
certain  result  of  a  suit  for  damages,  can  he  possibly  fail  to 
realize  all  the  fruits  of  every  right  given  him  by  law.  That 
it  is  conceivable  he  may  make  such  a  mistake  does  not  render 
the  contract  essentially  and  inherently  vicious,  and  therefore 
opposed  to  public  policy.  A  much  more  extended  argument 
on  the  line  just  suggested  might  be  presented,  but  we  deem 
it  wholly  unnecessary.  The  question  under  discussion  is 
not  a  novel  one,  but  has  been  theretofore  thorougly  sifted, 
minutely  analyzed,  and  satisfactorily  determined,  by  a  num- 
ber of  the  ablest  courts  of  this  country.  For  further  light 
thereon,  we  refer  those  entertaining  unsatisfied  doubts  to  the 
following  adjudications,  wherein  the  whole  subject,  in  all  its 
various  phases,  has  been  fully  and  exhaustivisly  dealt  with: 
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Eckman  v.  Railroad  Co.,  169  111.  312,  48  N.  E.  496,  38  L.  R. 
A.  750;  Johnson  ».  Railroad  Co.,  163  Pa.  St.  127,  29  Atl. 
854;  Ringle  v.  Railroad  Co.,  164  Pa.  St.  529,  30  Atl.  492; 
Fuller  V,  Association,  67  Md.  433,  10  Atl.  237 ;  Spitze  v. 
Railroad  Co.,  75  Md.  162,  23  Atl.  307  ;  Lease  v,  Pennsylvania 
Co.,  10  Ind.  App.  47,  37  N.  E.  423;  Railway  Co.  v.  Moore, 
152  Ind.  345,  53  N.  E.  290,  44  L.  R.  A.  638;  Railway  Co.  v. 
Cox,  55  Ohio  St.  497,  45  N.  E.  641,  35  L.  R.  A.  507  ;  Donald 
V.  Railway  Co..  93  Iowa,  284,  61  N.  W.  971,  33  L.  R.  A. 
492 ;  Maine  v.  Railroad  Co.  (Iowa)  70  N.  W.  630;  Railroad 
Co.  V,  Bell,  44  Neb.  44,  62  N.  W.  314;  Railroad  Co.  v, 
Curtis,  51  Neb.  442,  71  N.  W.  42 ;  Johnson  v.  Railway  Co., 
55  S.  C.  — ,  33  S.  E.  174,  44  L.  R.  A.  645;  Owens  v.  Rail- 
road Co.  (C.  C.)  35  Fed.  715,  1  L.  R.  A.  75;  State  v.  Rail- 
road Co.  (C.  C.)  36  Fed.  655;  Otis  v.  Pennsylvania  Co.  (C. 
C.)  71  Fed.  136;  Shaver  v.  Same.  Id,  931.*' 


San  Antonio  &  A.  P.  Ry.  Co. 
De  Ham. 

{Supreme  Court  of  Texas,  Nov,  6,  i8gg,) 

Boiler  Explosion— Negligence— Pleading — Evidence.*— In  an  action 
for  personal  injuries  caused  by  the  explosion  of  a  locomotive  boiler, 
the  petition  did  not  stop  with  a  g-eneral  alleg'ation  that  the  explosion 
was  caused  by  defendants'  negligence,  but  contained  other  allegations, 
which  not  only  restricted  the  inquiry  to  the  condition  of  the  crown 
sheet,  flue  sheet,  and  fire  box,  but  showed  that  the  pleader  intended 
only  to  charge  that  the  alleged  defects  in  such  parts  resulted  solely 
from  deterioration,  and  not  from  original  faulty  construction  or  equip- 
ment. Held,  that  the  allegations  of  negligence  were  not  sufficiently 
general  to  admit  evidence  of  the  failure  of  defendant  to  provide  a 
"soft  plug"  in  the  engine  boiler,  and  were  so  specific  as  to  exclude 
from  consideration,  as  a  ground  for  recovery,  the  absence  of  such  an 
appliance. 

Same— Same — Same— Same.— In  such  action,  however,  the  certifi- 
cate did  not  show  that  the  evidence  as  to  the  absence  of  a  '*soft  plug" 

♦See  note,  12  Am.  &  Eng.  R.  Cas,,  N.  S.,  653 ;  note,  11  Am.  &  Eng. 
R.  Cas.,  N.  S.,  413. 


844  TAXATION  Vol  XVI 

(N8) 

Abstracts 

was  offered  and  admitted  for  any  specific  purpose,  nor  that  there  was 
any  request  to  limit  or  define  its  operation,  and  one  of  the  questions 
raised  by  pleading  and  evidence  for  the  decision  of  the  jury  was  as  to 
the  cause  of  the  explosion,  and  there  was  testimony  tending  to  show 
that  the  explosion  might  not  have  occurred  had  there  been  a  "soft 
plug.'*  Held^  that  evidence  as  to  the  absence  of  a  **soft  plug"  was 
properly  admitted. 

Questions  certified  by  court  of  civil  appeals  of  First 
supreme  judicial  district. 

O,  T,  Holt,  for  appellant. 

Wheeler  &  Rhodes  and  Ms  her  y  Sears  &  Sherwood  ^  for 
appellee.  

Atchison,  T.  &.  S.  F.  Ry.  Co.  et  aL 

V. 

Clark,  County  Treasurer,  et  aL 

{Supreme  Court  of  Kansas,  Oct,  /,  i8gg.) 

Taxation— Exclusion  from  Benefit  of  Fire  Tax  Law — Constitution- 
ality of  Statute.— Chapter  263  of  the  Laws  of  1895,  providing  for  the 
levy  of  a  fire  tax,  and  which  excludes  the  property  of  railroad  com- 
panies upon  which  such  tax  is  levied  from  the  benefit  and  protection 
which  the  law  should  afford,  is  invalid. 

(Syllabus  by  the  Court.) 

Error  by  plaintiffs  from  court  of  appeals.  Affirmed  in 
part  and  reversed  in  part. 

A.  A.  Hurd,  O,  7.  Wood,  and  W,  Littlefield,  for  plaintiffs 
in  error. 

A.  A.  Godardj  Atty,  Gen.,  A,  C.  Dyer,  and  /^  Dumont 
Smith,  for  defendants  in  error. 

Johnson,  J.,  in  delivering  the  opinion  of  the  court,  said: 
*'It  appears  *  *  *  that  railroad  property  is  excluded 
from  districts  organized  for  fire  protection,  and  that  the  fire 
guards  are  so  remote  as  to  afford  the  company  but  little,  if 
any,  protection  from  fire.  Much  of  the  property  of  the  com- 
pany is  of  such  a  nature  as  may  be  injured  or  consumed  by 
fire,  and  what  protection  would  a  fire  guard  located  2% 
miles  from  the  property  afford?  Or  even  if  it  was  but  a 
quarter  of  a  mile  away,  which  is  as  near  as  it  may  be  made? 
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It  is  well  known  that  fires  are  sometimes  started  from  loco- 
'motives  used  on  the  railroads,  and  that  railroad  companies 
are  required  to  respond  in  damages  for  property  destroyed 
by  fire  originating  in  that  way.  This  act,  as  we  have  seen, 
affords  no  protection  to  the  railroad  companies'  property ; 
neither  does  it  afford  any  protection  to  property  destroyed  by 
fire  originating  in  the  operation  of  the  railroads,  and  for 
which  the  companies  may  be  held  responsible.  It  may  have 
been  the  theory  that  railroad  companies  had  provided  and 
would  provide  their  own  protection  in  their  own  way,  but, 
being  required  to  do  this,  the  tax  is  more  burdensome  on 
them  than  on  other  taxpayers  in  the  township.  As  some  of 
the  taxpayers  appear  to  have  been  purposely  excluded  from 
the  benefit  and  protection  of  the  law,  the  tax  therefore  lacks 
that  equality  and  uniformity  essential  to  its  validity.  It  is 
a  discrimination  against  one  taxpayer  in  favor  of  others, 
and  is  a  denial  of  the  equal  protection  of  the  law  required  by 
both  state  and  federal  constitutions.  Absolute  equality  in 
taxation  is,  of  course,  unattainable,  but  a  law  the  manifest 
purpose  and  legitimate  result  of  which  is  discrimination  and 
inequality  cannot  be  sustained." 


State 

V. 

Central  of  Georgia  Ry.  Co. 

(Supreme  Court  of  Georgia^Jan,  j/,  /goo,) 

Combinations— Preventing  Competition  at  Certain  Points — Bene- 
fiting Public — Constitutional  Law.* — The  competition,  the  defeating 
or  lessening  of  which  parag*raph  4,  J$  2,  art.  4,  of  the  constitution 
(Civ.  Code,  ^  5800),  so  far  as  applicable  to  railroad  companies,  was 
designed  to  prevent,  was  competition  between  lines  of  railroad, 
viewed  with  reference  to  their  g-eneral  business  in  and  throug-h  the 
territory  traversed  by  them,  and  not  competition  which  might 
incidentally  exist  at  mere  points  or  particular  places.     A  combina- 

*See  E.  St.  L.  Conn.  Ry.  Co.  v,  Jarvis  (C.  C.  A.),  15  Am.  &  Eng. 
R.  Cas.,  N.  S.,  459  a.nd  notes ;  State  ^.r  rel,  Nolan  i/.  Montana  Ry. 
Co.  et  al.  (Mont.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  553. 
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tion  of  railroad  lines,  whatever  the  form  adopted  for  bringing*  it 
about,  is  not  violative  of  this  paragraph  of  the  constitution,  even 
though  it  mig-ht  lessen  or  defeat  competition  at  some  point  or  points, 
if,  as  a  general  result  of  the  combination,  the  public  at  large,  as 
distinguished  from  the  people  of  special  or  particular  communities, 
was  in  consequence  benefited. 

Same — Validity. — Whether  or  not  the  combination  of  any  two  given 
lines  of  railroad  would  be  contrary  to  this  paragraph  of  the  con- 
stitution is  a  question  which  cannot  be  settled  under  any  rule  of 
universal  application,  but  one  which  must  be  determined  in  each 
case  upon  its  own  peculiar  facts  and  circumstances. 

Case  at  Bar. — The  present  record  discloses  that  there  was  ample 
evidence  to  uphold  an  adjudication  that  the  consolidation  of  the 
two  lines  of  railroad  involved  did  not  defeat,  and  was  not  intended  to 
defeat,  competition,  in  the  sense  in  which  that  word  is  used  in  the 
above-mentioned  paragraph  of  the  constitution,  and  also  that  such 
consolidation  neither  encouraged  nor  tended  to  encourage  monopoly. 

(Syllabus  by  the  Court.) 

Error  by  state  from  Putnam  county  superior  court. 
Afirmed, 

J.  M,  Terrell ^  Atty ,  Gen.j  J,  S,  Turner^  W.  H,  Burwell^ 
and  5.  T,  Wingfieldy  for  the  State. 

Law  ton  &  Cunningham^  Thos,  G.  Law  son  ^  J.  R,  Lamar  ^ 
and  H.  A,  Jenkins^  for  defendants  in  error. 

Lewis,  J.,  in  delivering  the  opinion  of  the  court,  said: 
**The  suit  in  this  case,  and  the  relief  therein  sought,  is 
based  upon  the  following  provision  in  the  state  constitution, 
embodied  in  section  5800  of  the  Civil  Code :  *The  general 
assembly  of  this  state  shall  have  no  power  to  authorize  any 
corporation  to  buy  shares  or  stock  in  any  other  corporation 
in  this  state  or  elsewhere,  or  to  make  any  contract,  or  agree- 
ment whatever,  with  any  such  corporation,  which  may  have 
the  effect,  or  be  intended  to  have  the  effect,  to  defeat  or  les- 
sen competition  in  their  respective  businesses,  or  to  encourage 
monopoly;  and  all  such  contracts  and  agreements  shall  be 
illegal  and  void.'  The  case  necessarily  involves  the  vital 
question  as  to  what  is  a  proper  construction  to  be  placed 
upon  this  language  in  the  constitution.  Did  the  convention, 
in  framing  that  instrument,  intend  to  enact  any  new  law  or 
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declare  any  new  principle  in  connection  with  contracts  touch- 
ing the  defeat  or  lessening  of  competition,  or  the  production 
or  encouragement  of  monopoly?  If  so,  what  is  that  new  prin- 
ciple? Can  it  be  gathered  from  the  words  employed  as  to 
what  sort  of  competition  or  monopoly  is  meant?  We  are  left 
absolutely  in  the  dark,  so  far  as  provisions  in  the  constitu- 
tion are  concerned,  as  no  language  whatever  is  used  therein 
to  throw  any  light  on,  or  give  explanation  touching,  the  mat- 
ter. We  are  not,  however,  in  absolute  darkness  as  to  the 
general  principles  of  law  that  have  been  in  existence  from 
time  almost  immemorial  touching  contracts  of  this  natture ; 
that  is,  principles  relating  to  the  protection  of  the  people 
against  contracts  preventing  competition  or  creating  monopo- 
lies. The  common  law  has  always  abhored  a  monopoly,  and 
has  encouraged  competition  in  all  legitimate  businesses  of 
the  people,  whether  followed  by  individuals  or  corporations. 
The  purpose  of  such  law  is  patent.  One  great  object  it  has 
in  view  is  to  prevent  such  combination  in  trade,  traffic,  or 
other  business  as  to  concentrate  it  under  one  management, 
and  so  place  it  under  such  control  of  one  person,  company, 
or  corporation,  as  to  enable  them  unreasonably  to  oppress 
their  patrons  by  exacting  payment  of  extortionate  and  exor- 
bitant prices.  Such  contracts  are  usually  designated  as  those 
in  restraint  of  trade,  and  are  referred  to  in  section  3668  of 
the  Civil  Code  as  'contracts  in  general  in  restraint  of  trade.* 
But  it  does  not  follow  that  the  law  ever  intended  to  defeat  all 
combinations  that  might  be  made  in  the  business  affairs  of 
life,  or  to  declare  null  and  void  all  contracts  that  might  in 
same  particulars  have  a  tendency  to  lessen  competition  or  to 
restrain  trade.  It  requires  no  argument  to  show  that  such  a 
rigid  construction,  instead  of  being  demanded  by  public  pol- 
icy, would  in  many  instances  work  with  great  injury  to  the 
public,  and  seriously  affect  the  prosperity  of  a  country.'* 
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Harrblson 

V. 

Kansas  City  &  A.  R.  Co.  et  al. 

{Supreme  Court  of  Missouri^  July  12^  i8gg.) 

Grant  of  Right  of  Way— Agreerhsnt  as  to  Construction  of  Road — 
Natural  Obstruction  of  Stream— Right  to  Enjoin.— Where  part  of  the 
consideration  for  a  grant  of  a  railroad  right  of  way  across  the 
grantor's  land  is  an  agreement  on  the  part  of  the  railroad  to  con- 
struct its  roadbed  according  to  a  specified  plan  in  order  to  avoid 
flooding  the  land  by  obstructing  a  natural  watercourse,  after  the 
railroad  has  fulfilled  such  agreement,  neither  the  grantor  nor  those 
claiming  under  him  have  any  standing  in  a  court  of  equity  to  com- 
pel the  railroad  to  undo  what  it  was  required  to  do  under  such  agree- 
ment, even  though  the  natural  elements  have  wrought  such  a  change 
in  the  conditions  as  to  make  an  undoing  necessary  in  order  to  pre- 
vent the  flooding  of  the  land. 

Same— Consequential  Injuries. — The  grant  of  a  right  of  way  to  a 
railroad  company  implies  that  the  grantor  yields  to  the  inconven- 
ience and  injury,  if  any,  that  will  naturally  follow  on  the  building, 
maintaining,  and  operating  the  road  through  his  land. 

Licenses — Revocation — Laches. — A  licensor,  with  power  to  revoke, 
cannot  withhold  the  exercise  of  that  power  until  the  rights  of  an 
innocent  third  party  have  intervened,  and  then  obtain  relief  in  a 
court  of  equity. 

Obstruction  of  Surface  Water— Rights  of  Upper  Proprietor.— A 
landowner  cannot  through  a  court  of  equity  require  a  railroad  com- 
pany to  open  the  bed  of  its  road  at  a  particular  point  to  allow  surface 
water  to  escape,  as  the  company  has  a  reasonable  discretion  in  pro- 
viding for  its  outlet. 

Obstruction  of  Watercourse  —  Rights  of  Lower  Proprietor.*  — 
Where  a  natural  watercourse  has  been  obstructed  by  the  roadbed  of 
a  railroad  company,  a  landowner  cannot  through  a  court  of  equity 
require  another  railroad  company  to  allow  the  stream  after  crossing 
such  roadbed  to  wash  its  own  roadbed  for  a  considerable  distance  in 
seeking  its  natural  channel  through  it. 

Continuing  Nuisance— Right  to  Equitable  Relief. — Although  it  is 
not  the  doctrine  of  equity  jurisprudence  in  the  state  of  Missouri  that 
a  plaintiff  can   have   no  relief   in   equity  against  a  continuing   nui- 

*See  Walker  v.  New  Mexico  &  S.  P.  R.  Co.,  14  Am.  &  Eng.  R. 
Cas.,  N.  S.,  839,  and  notes j  840  et  seg. 
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sance  until  the  fact  of  the  existence  of  the  nuisance  and  his  legal 
rig-ht  has  been  established  at  law,  a  court  of  equity  will  not  interfere 
in  a  doubtful  case  until  the  plaintiff's  rights  are  established  at  law. 

Appeal  by   plaintiff    from    Clay   county  circuit    court. 
Affirmed. 

F.  M,  Black  and  Claude  Hardwicke^  for  appellant. 
Thos.    R.  MorroWi  H.    F,  Simrall,  Simrall    &    Trimble^ 
N,  O,  Borders^  and  Stencer  &  Mosman,  for  respondents. 

Valliant,  J.,  in  delivering  the  opinion  of  the  court,  said : 
**  While  it  is  true,  as  already  said,  that  one  of  these  branches, 
at  least,  had,  in  its  normal  stage,  a  bed  after  it  reached  the 
bottom  lands  that  was  sufficient  to  carry  off  its  branch  water, 
yet  that  was  a  volume  of  comparatively  small  compass ;  and, 
even  if  the  natural  course  was  obstructed,  it  would  have 
been  a  matter  of  light  undertaking  to  have  directed  it  in 
another  course.  But  the  water  which  has  given  the  plain- 
tiff the  trouble  he  complains  of,  relief  from  which  he  seeks 
in  this  suit,  is  the  rain  water  which  is  shed  from  those  hills 
down  upon  the  low  lands.  For  that  water  there  is  no  nat- 
ural course,  and  although  the  railroad  company  would  have 
no  right  to  unnecessarily  dam  it  up  on  the  plaintiff's  land, 
yet  it  had  a  reasonable  discretion  in  providing  for  its  outlet, 
and  was  not  bound  to  follow  a  particular  course,  when  nature 
had  made  none  for  it.  Hosher  v.  Railroad  Co.,  60  Mo.  329; 
Abbott  V.  Same,  83  Mo.  271,  20  Am.  &  Eng.  R.  Cas.  103. 
The  plaintiff  now  seeks  to  require  the  defendants  to  open 
their  roadbeds  at  a  particular  point  to  let  this  flood  of  storm 
water  go  through,  predicating  his  demand  on  the  fact  that 
at  one  time  a  small  branch  flowed  naturally  through  the 
course.  He  is  not  entitled  to  it.'* 
16  (If  s)  A  &  E  R  Cas~54 
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Chicago,  R.  I.  &  P.  Ry.  Co. 

V. 

Groves  et  al, 

{Supreme  Court  of  Oklahoma^  July  30^  i8g8.) 

Actions  against  Railroads — Process.* — A  railroad  company  ran  a 
short  branch  of  its  line  from  Liberal,  Kan.,  into  Beaver  county,  for  a 
distance  of  from  four  to  six  miles,  for  the  purpose  of  taking*  up  cattle 
from  a  cattle  chute,  which  it  had  located  at  the  end  of  the  branch.  No 
station  agent  was  located  at  the  end  of  the  line  or  at  the  cattle  chute. 
The  short  piece  of  track  was  managed  by  the  agent  at  Liberal.  Pas- 
sengers were  not  carried  for  hire  over  the  piece  of  track  referred  to. 
No  freight  charges  were  made  for  carrying  the  cattle  upon  it.  The 
trains  ran  irregularly,  and  only  when  trains  of  cattle  were  to  be 
shipped  from  the  territory  ;  and  these  trains  were  billed  and  charged 
for  from  Liberal.  No  depot  building  was  erected  at  the  point  referred 
to,  and  no  shelter  was  provided  for  passengers  or  freight,  and  no 
other  frieght  was  carried  upon  the  line  except  cattle  received 
at  the  chute  mentioned.  The  point  is  not  referred  to  in  the 
defendant  company's  printed  lists  of  stations  or  time  schedules,  and 
there  is  no  evidence  to  show  that  the  company  ever  intended  to  estab- 
lish a  station  there.  Heldy  that  under  a  statute  which  provides  that 
service  of  process  may  be  had  by  *  leaving  a  copy  thereof,  certi- 
fied by  the  officer  to  whom  the  same  is  directed  to  be  a  true  copy,  at 
any  depot  or  station  of  such  company  or  corporation  in  such  county, 
with  some  person  in  charge  thereof,  or  in  the  employ  of  such  com- 
pany or  corporation,"  by  serving  a  copy  thereof  upon  the  conductor 
who  has  charge  of  the  cattle  train  at  the  point  in  question,  is  not  such 
a  service  as  will  be  deemed  "complete  and  effectual." 

(Syllabus  by  the  Court.) 

Error  by  defendants  from  Beaver  county  probate  court. 
Reversed, 

John  /.  Dille  and  W,  E,  Clark,  for  plaintiff  in  error. 
A.  S.  Dicksofiy  for  defendants  in  error. 

♦See  Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Mattingly  et  al,  (Ky.),  ante, 
and  note. 
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See  Master  and  Servant, 

BILLS  OF  LADING. 

Absolute  transfer  of,  for  ante- 
cedent debt  as  affecting-  right 
of  stoppage  in  transitu,  255. 

Effect  of  failure  to  transfer,  on 
right  of  stoppage  in  transitu, 
255. 

Effect  of  transfer  of  unindorsed 
bill  of  lading  on  right  of 
stoppage  in  transitu,  254. 

Effect  of  transfer  of,  as  security 
for  antecedent  debt  on  right  of 
stoppage  in  transitu,  255. 

Indorsement  of,  as  security  for 
present  advances  does  not  de- 
feat right  of  stoppage  in 
transitu,  255. 

Indorsement  of,  to  bona  fide  pur- 
chaser for  value  cuts  off  right 
of  stoppage  in  transitu,  252. 

Right  of  transferee  to  exercise 
right  of  stoppage  in  transitu, 
249. 

Transfer  of,  by  insolvent  con- 
signee defeats  right  of  stop- 
page in  transitu,  253. 

Transfer  of  duplicate  of,  as 
affecting  right  of  stoppage  in 
transitu,  253. 

CARRIERS  OF  FREIGHT. 

See  Stoppage  in  Transitu, 

Delivery    to  carrier  as   delivery 
to  purchaser,  184. 

Discrimination. 

Effect  on  right  of  shipper  to 
recover  rebate,  236. 

Place  of  sale  of  intoxicating 
liquors  delivered  to  carrier, 
185. 

Rebates. 

Right    of   shipper  to  recover 
excess  over  agreed  rate,  236. 


OARRIERSOF  PASSENGERS. 

Ejection. 

Statutory     provisions     as    to 
place  of,  120. 

Presumption  of  Negligence  from 
Accident. 

Cases  where  presumption  does 

not  arise,  128. 
Derailment  as  giving  rise  to, 

126. 
Derailment  merely  prima  facie 

proof  of  negligence,  129. 
Illustrations  of  what  may  give 

rise  to,  127. 

CHILDREN. 
Degree  of  care  required  of,  615. 

COMPETING  LINES. 
See  Judicial  Notice, 

CONTRACTS. 

See  Medical  Services, 

CONTRIBUTORY      N  E  G  L I  - 
GENCE. 

Servant  injured  by  jumping  to 

avoid  danger,  461. 

CROSSINGS. 

See  Judicial  Notice. 

Abolishing  grade  crossings  as 
exercise  of  police  power,  599. 

Care  to  be  exercised  by  company 
at  populous  places,  615. 

Duty  of  company  as  to  restoration 
of  highway,  605. 

Failure  to  give  signal  as  proxi- 
mate cause,  631. 

DAMAGES. 

Admissibility  of  evidence  of 
beneficiary's  health  in  action 
to  recover  for  death  by 
wrongful  act,  475. 

Special  adaptability  of  land  may 
be  considered  in  assessing  dam- 
ages in  condemnation  proceed- 
ings, 717. 
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DERAILMENT. 

See  Negligence, 

DISCRIMINATION. 

See  Carriers  of  Freight. 

EJECTION. 

See  Carriers  of  Passengers, 

EMINENT  DOMAIN. 

Special  adaptability  of  land  as 
element  of  damage,  7l7. 

EMPLOYEES. 

See  Master  and  Servant, 
EVIDENCE. 

See  Photographs, 

Admissibility  of  evidence  of  ben- 
eficiary's health  in  action  to 
recover  for  death  by  wrong-ful 
act,  475. 

Admissibility  of  photog'raphs  of 
injured  person,  in  action  for 
personal  injuries,  507. 

Admissibility  of  X-ray  photo- 
graphs, 508. 

PELLO^W  SERVANTS. 

Concurring"  negligence  of  master 
and  fellow  servant,  570. 

Criterion  of  fellow  service,  570. 

Servants  in  different  depart- 
ments, 570. 

Switchmen  and  trainmen  are, 
439. 

FENCES. 

See  Judicial  Notice, 

FRIGHTENING  HORSES. 

See  Judicial  Notice 


See  Crossings, 

INTOXICATING  LIQUORS. 
Carrier  as  purchaser's  agent,  185. 

JUDICIAL  NOTICE. 

Capacity  of  car,  586. 
Checking  baggage,  585. 
Comparative  assessed  values  of 

different  railroad  lines,  587. 
Competing  lines,  586. 
Construction  of  road,  582. 


JUDICIAL  NOTICE— Owfr^/. 

Corporate  existence,  581. 

Crossing s — agates  and  gate- 
keepers promote  safety,  585. 

Cultivation  of  right  of  way  by 
abutting  owners,  586. 

Bxpress  business,  587. 

Kxtent  of  railway  system,  582. 

Fences,  585. 

Foreign  statutes,  581. 

Inspection  of  cars,  586. 

Incidents  of  travel,  584. 

Killing  stock,  586. 

Land  grants,  583. 

Liability  of  car  to  frighten 
horses,  586. 

Location  of  road,  582. 

Loss  of  arm  in  accident,  586. 

Management  of  railroads,  583. 

Matters  relating  to  railways,  580. 

Name  of  railroad,  581. 

N  e  g  1  i  g  e  n  c  e — reasonable  care, 
586. 

Powers  and  duties  of  officers  and 
employees,  584. 

Residence  of  corporation,  582. 

Seal  of  company,  582. 

Speed  down  grade,  585. 

Unblocked  frogs  and  switches, 
585. 

LACHES. 

Vendor's  laches  does  not  affect 
his  right  of  stoppage  in  tran- 
situ, 253. 

LAND  GRANTS. 

See  Judicial  Notice, 

MASTER  AND  SERVANT. 
See  Fellow  Servants. 
Medical  Services. 

Assumption  of  Risk. 

Insufficient    number    of    ser- 
vants, 419. 

Insufficient     space      between 
tracks,  319. 
Ballasting  side  tracks — master's 

duty,  839. 
Concurring  negligence  of  master 

and  fellow  servant,  570. 
Contributory  negligence  of  ser- 
vant jumping    from  train  to 

avoid  danger,  461. 
Duty  of  master  as  to  the  rules, 

570. 
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MASTER     AND    SERVANT— 
Continued. 

Duty  of  master  as  to  safe  place 

to  work,  570. 
Duty  of  master  as  to  safe  track 

and  machinery,  570. 
Employees — who  are,  550. 

MEDICAL  SERVICES. 
Authority  of  Officers  and  Ser- 
vants   to    Bind    Company    by 
Contracts  for. 

Attorney,  378. 
Conductors,  375. 
Engineers,  378. 

General  manag'er  or  agent,  373. 
Generally,  370. 
Physician,  376. 
President,  377. 
Roadmaster,  377. 
Station  agents,  374. 
Sub- inspector  of   railway  po- 
lice, 378. 
Superintendents,  371. 
Yardmasters,  378. 
Ratification      of      unauthorized 
contract  for,  by  servant,  378. 

NEGLIGENCE. 

See  Judicial  Notice, 

Concurring  negligence  of  mas- 
ter and  fellow  servant,  570. 

Presumption  of,  from  Accident. 

Cases  where  presumption  does 

ot  arise,  128. 
Derailment  as  giving  rise  to, 

126. 
Derailment  merely  prima  proof 

of  negligence,  129. 
Illustrations  of  what  may  give 

rise  to,  126. 

NOTICE. 

See  Stoppage  in  Transitu. 

PHOTOGRAPHS. 

See  Evidence. 

PRESUMPTIONS. 
See  Negligence. 

PROXIMATE  CAUSE. 

Failure  to  give  signal  as,  631. 


RAILROADS. 

See  Judicial  Notice. 

RATIFICATION. 

See  Medical  Services. 

REBATES. 

See  Carriers  of  Freight. 

RULES. 

Duty  of  master  as  to,  570. 

I 

SEALS. 

See  Judicial  Notice. 

SIDE  TRACKS. 
Duty  of  master  as  to  ballasting, 
839. 

SPEED. 

See  Judicial  Notice. 

STATUTES. 

See  Judicial  Notice. 

STOCK,  INJURIES  TO. 

See  Judicial  Notice. 

STOPPAGE  IN  TRANSITU. 

Beginning  of  Transit. 

Goods  in  carrier's  warehouse, 

257. 
In  hands  of  carrier,  257. 
In  hands  of  middleman,  257. 
In  hands  of  packer,  258. 

Circumstances  Affecting  Right. 

Failure  to  transfer  bill  of  lad- 
ing not  ground  for  exercis- 
ing right,  255. 

Indorsement  of  bill  of  lading 
to  bona  fide  purchaser  for 
value,  252. 

Payment  of  freight  charges 
by  consignee,  250. 

Relanding,  251. 

Reshipping,  251. 

Transfer  of  bill  of  lading  as 
security  for  antecedent  debt, 
255. 

Transfer  of  bill  of  lading  by 
insolvent  consignee,  253. 
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STOPPAGE   IN  TRANSITU— 
Continued. 

C  i  re  u  m  stances   Not  Affecting 
Right. 

Absolute  transfer  of  bill  of 
lading  for  antecedent  debt, 
255. 

Acceptance  of  bill  or  note,  250. 

Assignment  by  vendee,  256. 

Attachment  by  creditor  of 
vendee,  256. 

Consignee's  refusal  to  receive, 
252. 

Carrier's  lien  for  freight,  257. 

Effect  of  transfer  of  unin- 
dorsed bill  of  lading,  254. 

Execution  or  other  lien  against 
vendee,  256. 

Indorsement  of  bill  as  security 
for  present  advances,  255. 

Part  payment  by  vendee,  250. 

Reshipment  of  goods  to  con- 
signee which  he  has  once 
declined  to  receive  and  which 
consignor  refused  to  take 
back,  252. 

Right  of  action  against  secu- 
rity in  case  of  default,  250. 

Taking  samples,  marking,  etc., 
merely  evidence  of  vendee's 
possession,  but  do  not 
change  possession,  252. 

Transfer  of  duplicate  of  bill  of 
lading  by  consignee,  253. 

Vendee  obtaining  possession 
by  fraud,  252. 

Vendor's  laches,  250. 
Definition,  247. 

Insolvency  Essential. 

Surety's  insolvency,  248. 
Vendee's  insolvency,  247. 
Whether  insolvency  must  have 
arisen  after  the  sale,  248. 
Liability  of  carrier    for  failure 
to  hold  goods,  263. 

Notice  to  Carrier. 

Cabled  notice,  262. 
Description  of  goods,  262. 
Generally,  262. 
Notice  need  not  contain  express 

demand  for  goods,  262. 
To  whom  given  generally,  262. 
To  whom  given   when   goods 

are    in   customs  warehouse, 

263. 
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Continued. 

Verbal  notice,  262. 
Notice  to  consignee  not  sufficient, 

263. 
Right  extends  over  goods  only, 

247. 
Right  of  carrier  to  retain  goods 

until  freight  is  paid,  263. 

Ternnination  of  Transit. 

Effect  of  interception  at  inter- 
mediate point  by  vendee's 
agent,  260. 

Effect  of  mere  demand  by 
vendee  at  in  termediate 
point,  261. 

Effect  of  payment  of  through 
freight  charges  on  right  to 
take  possession  of  goods  at 
intermediate  point,  261. 

Exercise  of  right  as  to  goods 
in  hands  of  warehouseman 
at  intermediate  point,  261. 

Generally,  258. 

Goods  in  hands  of  local  carrier, 
259. 

Insufficient  delivery — illustra- 
tions, 259, 

Intercepting  at  intermediate 
point,  260. 

Mere  arrival  at  destination, 
258. 

Must  l>e  actual  or  constructive 
delivery,  258. 

Partial  delivery,  259. 
Sufficiency  of  delivery,  a  ques- 
tion for  jury,  260. 

Taking  of  forcible  possession 
by  vendee  at  intermediate 
point,  261. 

Waiver  of  right  by  vendor,  264. 

Who  May  Exercise  Right. 

Agent  acting  without  author- 
ity, but  his  act  being  ratified, 
249. 

Exercise  of  right  through 
agent,  246. 

Factor  shipping  to   principal, 

248. 
Holder  of  lien,  249. 

Must  be  privity  of  contract 
l)etween  debtor  and  creditor, 
248. 
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One  interested  in  portion   of  Transferee  of  bill  of  lading:, 

g'oods  248  249. 

Principal,    where    factor    has  Vendor  or  quasi  vendor,  248. 

joint  interest,  248.  TAXATION. 

Principal  who  has  shipped  to  See  Judicial  Notice. 

factor,   though    indebted   to 

latter,  248.  WAIVER. 

Surety,  249.  See  Stoppage  in  Transitu. 
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ACTIONS. 

Action  ex  delicto  governed  by  lex 
loci. 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Brown  (Ark.),  440. 
Case  is  proper  remedy  for  loss  of 
goods  in  freight  house  by  fire. 
Welch  et  aL  v.  Concord  R.  R. 
(N.  H.),  830. 
Effect  of  assignment  of  action  for 
personal  injuries. 
McCafferty  v,  Pennsylvania  R. 
Co.  (Pa.),  122. 
Enforcement  of  foreign   statute 
in  action  for  death  by  wrongful 
act. 

Nicholas  v,  Burlington,  C.  R.  & 
N.  Ry.  Co.  (Minn.),  341. 
Limitation  of  action  for  injury  to 
live  stock  by  carrier. 
Illinois  Cent.  R.  Co.  v.  Brown 
(Ky.),  827. 
Nature  of  action  by  servant  for 
injury  caused  by  master's  fail- 
ure to  repair  engine. 
Kansas  City,  Ft.  S.  &  M.  R.  Co. 
V,  Becker  (Ark,),  348. 
Service    of    process    in    action 
against  railroad  company. 
Chicago,  R.  I.  &  P.  Ry.  Co.  v. 
Groves  et  aL  <Okla.),  850. 
Statute  of  limitations  as  affected 
by  amendment  to  petition. 
Box  V,  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Iowa),  527. 
Venue  of  action  against  railroad 
for  personal  injuries  is  transi- 
tory. 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Brown  (Ark.), 440. 

ANNUITY  TABLES. 
See  Evidence, 

APPBAL. 

Construction  by  trial  court  of 
reservation  in  deed  making 
grant  to  railroad  not  binding 
on  appellate  court. 
Knowlton  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Conn.),  573. 


APTEAIj—Con/inued, 

Evidence,  the  admission  of  which 
is  ground  for  asking  new  trial, 
must  be  set  forth. 
Petty  V.  Brunswick  &  W.  Ry. 
Co.  (Ga.),840. 
Refusal    to   direct    verdict    as 
ground  for  reversal. 
Chicago  G.  W.  Ry.  Co.  v.  Price 
(C.  C.  A.),  324. 
Review. 
Petty  V,  Brunswick  &  W.  Ry. 
Co.  (Ga.),846. 

ARGUMENTS  OF  COUNSEL. 
See  Trial. 

BAGGAGE. 

See  Carriers  o/  Passengers, 

BRIDGES. 

See  Master  and  Servant, 

Construction  of  overhead  bridge 
in  street. 

City  of  Charlottesville  v.  South- 
ern Ry.  Co.  et  el,  (Va.),  600. 

BURDEN  OF  PROOF. 

See  Negligence, 

Burden  of  proving  non-assump- 
tion of  risk  from  unblocked 
guard-rail. 

Burnham  v.  Concord  &  M.  R. 
R.  (N.  H.),320. 
Contributory  negligence. 
Hunter  et  at,  v,  Montana  Cent. 
Ry.  Co.  (Mont.), 615. 
Due  care  at  crossing. 
Crawford  v,  Chicogo  G.  W.  Ry. 
Co.  (Iowa),  628. 
Instructions  as  to. 
Hale  v.  New  York  &  N.  E.  R. 
Co.  (Mass.),  535. 

CARRIERS  OF  FREIGHT. 
Connecting  Carriers. 

Liability  of,  on  unwarranted 
contract  made  by  agent  of 
initial  carrier. 

St.  Louis  &  S.  F.  R.  Co.  v, 
Ostrander  (Ark.),  197. 
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CARRIERS    OP     PRBIGHT— 
Continued, 

Mandatory    injunction    as    to 
selection  of. 

Post  etal.  V,  Southern  Ry.  Co. 
(Tenn.),  201. 
Selection  of. 
Post  et  aL  v.  Southern  Ry. 
Co.  (Tenn.),  201. 
Bquity  jurisdiction  as  to  combi- 
nations between. 
Post  et  aL  v.  Southern  Ry.  Co. 
(Tenn.),  201. 
Evidence  as  to  traffic  ag'reements. 
Post  et  al,  V.  Southern  Ry.  Co. 
(Tenn.),  201. 

Fires. 

Statute  making  railroad  abso- 
lutely liable  for  losses  caused 
by  fires  set  by  engines  not 
applicable  to  loss  of  goods 
burned  in  freight  house. 
Welch  et  at,  v.  Concord  R.  R. 
(N.  H.),  830. 
Intoxicating  liquors. 

Southern    Exp.    Co.    v.    State 
(Ga.),  179. 

Live  Stock. 

Constitutionality  of  statute 
requiring  railroads  to  trans- 
port shippers  free  of  charge. 
Atchison,  T.  &  S.  F.  Ry.  Co. 
V,  Campbell  (Kan.),  828. 
Instructions  as  to  presumption 
of  negligence. 

Norfolk    &   W.    Ry.   Co.    v. 
Reeves  (Va.),  166. 
Limiting  liability. 
Cincinnati,   N.    O.   &   T.  P. 
Ry.  Co*s  Receiver  v.  Graves 
(Ky.),l77. 
Limiting  liability. 
Norfolk  &    W.    Ry.   Co.    v. 
Reeves  (Va.),  166. 
Limitation  of  action  for  injury 
to. 

Illinois  Cent.  R.  Co.  v.  Brown 
(Ky.),  827. 
Notice  of  claim  for  injury  to. 
Norfolk  &   W.    Ry.    Co.    v. 
Reeves  (Va.),  166. 

Rebates. 

Discrimination. 
Baltimore    &  O.    R.   Co.   v. 
Diamond  Coal  Co.  (Ohio) , 
232. 


CARRIERS     OF    FREIGHT— 
Continued. 

Right  to  recover. 
Baltimore    &  O.   R.   Co.   v. 
Diamond  Coal  Co.  (Ohio), 
232. 

Stoppage  in  Transitu. 

Delivery. 
Wheeling  &  L.  E.  R.  Co. 
Koontz  et  aL  (Ohio) ,  827. 
Right  exists  against  purchaser 
from  consignee  where  goods 
were  sold  on  credit  by  con- 
signor. 

Branan  et  at,  v,  Atlanta  & 
W.  P.  R.  Co.  etaL    (Ga,), 
237. 
Termination   of  carrier's  liabil- 
ity. 

Welch  et  aL  v.  Concord  R.  R. 
(N.  H.),830. 
Traffic    agreement  as"    partner- 
ship. 

Post  et  aL  v.  Southern  Ry.  Co. 
(Tenn.),  201. 

Validity  of  sale  of  goods  to  car- 
rier for  freight  before  deli  very 
Wheeling  &   L.   E.   R.  Co.   v 
Koontz  et  aL  (Ohio),  827. 

CARRIERS  OFLIV^  STOCK. 
See  Carriers  of  Freight 

CARRIERS  OF  PASSENGERS. 

See  Interstate  Commerce. 

Stations  and  Depots. 

Alighting  from  moving  train  on 
carrier's  invitation  not  contrib- 
utory negligence  per  se. 
Cooper  V,  Georgia,  C.  &  N.  Ry. 
Co.  (S.  Car.),  12. 

Baggage. 

Judicial  notice  as  to  custom  of 
drummers  not  owning  trunks 
which  they  carry. 
McKibbin    et   aL    v.    Great 

Northern  Ry.  Co.  (Minn.), 

155. 

Liability  of  carrier  to  employer 
of  drummer    whose    trunks 
have  been  lost. 
McKibbin    et    aL   v.    Great 

Northern  Ry.  Co.  (Minn.), 

155. 
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OABRIERS  OF  PASSENGERS 

— Conlinued. 

Where  evidence  is  conflicting' 
question  whether  bag-gage 
was  delivered  to  carrier  is 
for  jury. 

McKibbin  et    al,    v.    Great 
Northern  Ry.  Co.  (Minn.), 
155. 
Contributory  negligence  of  pas- 
senger   riding     on     step     of 
crowded  car  is  for  jury. 
Lake  Shore  &   M.  S.  Ry.  Co. 
V,  Kelsey  (Ill.),82. 
Damages    for   inconvenience  to 
passenger  voluntarily  return- 
ing to  destination  of  freight 
train,  after  having  been  car- 
ried beyond  it. 

St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Power  (Ark.),  1. 
Degree  of  care. 

Florida  Cent.   &  P.   R.  Co.  v 
Lucus  (Ga.),  818. 
Duty  of  company  to  passenger 
sleeping  near  track. 
Gulf,   C.  &  S.   F.  Ry.  Co.  v, 
Bolton  et  aL  (fcid.  Terr. ) ,  130. 
Duty  to  passenger  alighting. 
Cooper  V.  Georgia,  C.  &  N.  Ry. 
Co.  (S.  Car.),  12. 
Employee  riding  from  work  as 
passenger. 

lonnone  v.  New  York,  N.  H.  & 
H.  R.  Co.  (R.  I.),  359. 

Ejection. 

Exemplary  damages  for  im- 
plied malice. 

Cowen  et  al,  v.  Winters  (C. 
C.  A.),  107. 

Liability  of  carrier  for  ejection 
of    passenger  given    wrong 
ticket  by  agent. 
Spink  V.  Louisville  &  N.  R. 
Co.  (Ky.),  86. 

Place  of  ejection  for  non-pay- 
ment of  fare. 

Kansas  City,  P.  &  G.  R.  Co. 
V,  Holden  (Ark.),  116. 

Right  to  eject  passenger  board- 
ing train  at  improper  place 
after  he  has  been  accepted 
as  passenger  and  has  ten- 
dered his  fare. 

Kansas  City,  P.  &  G.  R.  Co. 
V,  Holden  (Ark.).  116. 


OABRIERS  OF  PASSENGERS 
— Continued. 

Inviting     passenger     to  alight 
from  moving  train. 
Cooper  V.  Georgia,  C.  &  N.  Ry. 
Co.  (S.  Car.),  12. 
Leaving    seat    as  contributory 
negligence. 

Burr  V,  Pennsylvania  R.   Co. 
(N.  J.),162. 
Lookout  need  not  be  kept    for 
passenger  sleeping  near  track. 
Gulf,  C.  &  S.   F.  Ry.  Co.  v. 
Bolton    et  al.    (Ind.  Terr.), 
130. 
Negligence  of  company,  where 
passenger  was  injured  by  de- 
fective rail,  is  for  jury. 
McCafFerty  v.  Pennsylvania  R. 
Co.  (Pa.),  122. 
Presumption  of  negligence  from 
injury  to  passenger. 
McCafFerty    v,    Pennsylvania 
R.  Co.  (Pa.),  122. 
Regulations     binding    on    pas- 
senger having  notice. 
Lake  Shore  &  M  S.  Ry.  Co.  v, 
Kelsey  (111.),  82. 

Rights  of  passengers  at  stations  * 
Kates  V.  Atlanta  B.  &  C.  Co- 
(Ga.),  140. 

OHHiDREN. 

Contributory  negligence. 
Crawford  v.  Southern  Ry.  Co. 

(Ga.),  829. 
Swack  V.  New  York,  L.  E.  & 
W.  R.  Co.  (N.  Y.),  609. 

OOMBINATIONS. 

See  Competing  Lines. 

OOMMON  LAW. 

Presumptions. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Brown  (Ark.),  440. 

OOMPBTING  LINES. 

Combinations  of. 
State   V.    Central   of    Georgia 
Ry.  Co.-(Ga.),  845. 
Validity     of    combination     be- 
tween. 

State  V.   Central    of   Georgia 
Rv.  Co.  (Ga.  ,  845. 
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OONNEOTING  OABBIEBS. 
See  Carriers  of  Freight. 

OONSTITUTIONAL  LAW. 

See  Interstate  Commerce, 

Constitutionality  of  statute  ex- 
cluding railroads  from  benefit 
of  fire  tax  law. 

Atchison,  T.  &  S.  F.  Ry.  Co.  et 
at,  V,  Clark,  County  Treas., 
etaL  (Kan.),  844. 

Florida  constitution'  construed. 
State    ex   ret.    Lamar,    Atty. 
Gen.,  V,  Jacksonville  Term. 
Co.  (Fla.),727. 

Order  of  railroad  commissioners 
requiring  terminal  company 
to  furnish  facilities  to  railroad 
company  and  fixing  reasonable 
rates  therefor  is  not  an  appro- 
priation of  such  terminal  com- 
pany's property  without  due 
process  of  law. 
State    ex    ret.    Lamar,    Atty. 

Gen.,  V.  Jacksonville  Term. 

Co.  (Fla.),  727. 

Title  of  statute. 

State  ex  ret,  Lamar,  Atty. 
Gen.,  V,  Jacksonville  Term. 
Co.  (Fla.),  727. 

CONTRACTS. 

Construction  of. 

Louisville  &  N.  R.  Co.  v. 
Chesapeake  &  O.  Ry.  Co. 
etal.  (Ky.),  539. 

Contract  between  railroad  com- 
pany and  express  company  for 
exemption  from  liability  for 
injury  to  express  employee. 
Blank  v,  Illinois  Cent.  R.  Co. 
(111.),  6. 

Contract  not  set  aside  for  fraud 
where    party    claiming    fraud 
has  retained  benefits. 
Petty  V,  Brunswick  &  W.  Ry. 
Co.  (Ga.),840. 

Liability  of  connecting  carrier 
on  unwarranted  contract  made 
by  agent  of  initial  carrier. 
St.   Louis  &  S.    F.   R.  Co.    v, 
Ostrander  (Ark.),  197. 


OONTRIBUTO  RY     N  E  G  L I  - 
GENCE. 

See  Children, 

Burden  of  proof. 
Hunter  et  at,  v,  Montana  Cent. 
Ry.  Co.  (Mont.),  615. 

Contributory   negligence  as  af- 
fected by  failure  to  give  sig- 
nals at  crossing. 
Swanson  v.  Central  R.  Co.  of 
New  Jersey  et  at,  (N.  J.) ,  624. 

Contributory  negligence  at 
crossing  as  affected  by  failure 
to  give  statutory  signals  and 
excessive  speed. 
Crawford  v.  Chicago  G.  W. 
Ry.  Co.  (Iowa),  628. 

Contributory  negligence  in  fail- 
ing to  stop,  look  and  listen  at 
crossing  as  affected  by  failure 
to  give  statutory  signals. 
Hunter  et  at.  v,  Montana  Cent. 
Ry.  Co.  (Mont.),  615. 

Contributory  negligence  of  pas- 
senger    riding    on    step   of 
crowded  car  is  for  jury. 
Lake  Shore  &  M.  S.  Ry.  Co.  v, 
Kelsey  (111.),  82. 

Contributory  negligence  of 
traveler  at  crossing  is  question 
for  jury. 

Swack  V,  New  York,  L.  E.  & 
W.  R.  Co.  (N.  Y.),  609. 

Defence  to  action  for  negligence. 
Cooper  V,    Georgia,  C.   &  N. 
Ry.  Co.  (S.  Car.),  12. 

Definition. 
Cooper  V,  Georgia,  C.  A  N.  Ry. 
Co.  (S.  Car.),  12. 

Effect    of,   under  statute    make 
liability  of  railroads  for   fire 
set  by  engines  absolute. 
Boston  Excelsior  Co.  v,  Bangor 
&  A.  R.  Co.  (Me.),  654. 

Fires. 
Boston  Excelsior  Co.  v,  Bangor 
&  A.  R.  Co.  (Me.),  655. 

Passenger's  alighting  from  mov- 
ing train  at  carrier's  invitation 
not  contributory  negligence 
per  se. 

Cooper  V,  Georgia,  C.  &  N.  Ry. 
Co.  (S.  Car.),  12. 
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CONTRIBUTORY     N  B  G  L I  - 
OENOB—Coniinued, 

Passeng'er  leaving  seat  not  guilty 
of  contributory  negligence  per 
se. 

Burr  V,   Pennsylvania  R.  Co. 
(N.  J.),162. 
Pleading. 

Illinois  Cent.    R.    Co.    v.  Nail 
(Ky.),  828. 
Pleading  and  proving  absence  of, 
in  Federal  courts. 
Chicago  G.  W.  Ry.  Co.  v.  Price 
(C.  C.  A.).  324. 
Servant  failing  to  guard  against 
danger  from  overhead  bridge. 
Norfolk  &  W.  R.  Co.  i\  Marpole 
(Va.),  291. 
Servant  walking  over  unblocked 
frogs. 

Gillin   V.  Patten   &  S.  R.    Co. 
(Me.),  508. 

CORPORATIONS. 

Estoppel  to  deny  corporate  exist- 
ence. 

Petty  V.  Brunswick  &  W.  Ry. 
Co.  (Ga.),  840. 
Loss  of  identity. 
Orleans  and  J.  Ry.  Co.  v,  Jef- 
ferson &L.  P.  Ry.  Co.  (La.), 
699. 

CROSSINGS. 

See  Eminent  Domain, 

Burden  of  proving  due  care. 
Crawford   r.    Chicago    G.   W. 
Ry.  Co.  (Iowa),  628. 
Construction   of  bridge  by  order 
of  railroad  commissioners. 
New    Haven    Steam   Sawmill 
Co.   et  al,     V.   City  of  New 
Haven  et  at,  (Conn.),  588. 
Construction  of  overhead  bridge 
in  street. 

City     of     Charlottesville      v. 
Southern  Ry.  Co.  etat,  (Va.), 
600. 
Contributory  negligence  of  trav- 
eler at,  a  question  for  jury. 
Swack  V.  New  York,  L.  E.  & 
W.  R.  Co.  (N.  Y.),  609. 
Eztingruishment     o  f     easement 
reserved  in  grant  to  railroad. 
Knowlton  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Conn.),  573. 


OROSSINGS-G7«//««^^. 

Failure  to  comply  with  statutory, 
requirements  and    thereby 
frightening  horse. 
Atlanta,   K.   &   N.  Ry.   Co.  v, 
Durham  et  ux,  (Ga.),  606. 

Failure  to  give  statutory  signals 
and  excessive  speed  as  affect- 
ing contributory  negligence 
at. 

Crawford  v.  Chicago  G.  W.  Ry. 
Co.  (Iowa),  628. 

Failure  to  give  statutory  signals 
as  affecting  contributory  neg- 
ligence in  failing  to  stop,  look 
and  listen. 

Hunter  et  al,  v,  Montana  Cent. 
Ry.  Co.  (Mont.),  615. 

Failure  to  give  signals  as  affect- 
ing contributory  negligence  of 
traveler. 

Swan  son  v.  Central  R.  Co.  of 
New  Jersey  etal,  (N.  J.),  624. 

Grade  Crossings. 

Crossing  of  railroad  and  street 
rail\7avs 

Williams  Val.  R.  Co.  v, 
Lykens  &  W.  Val.  St.  Ry. 
Co.  (Pa.),  718. 

Whether  avoidable   is  province 
of  court. 

Williams  Val.  R.  Co.  v, 
Lykens  &  W.  Val.  St.  Ry. 
Co.  (Pa.),  718. 

Highways. 

City     of    Charlottesville    v. 

Southern    Ry.    Co.   et  al, 

(Va.),600. 
City  of  Charlottesville  et  al. 

V,  Southern  Ry.  Co.  et  al, 

(Va.),  600. 

Liability  of  city  and  railroad  for 
consequential  damages  caused 
by  change  of  grade  crossing  to 
overhead  crossing  by  order  of 
railroad  commissioner. 
New  Haven  Steam  Sawmill  Co. 

etal,  V,  City  of  New  Haven 

etal,  (Conn.),  588. 

Presumption  of  due  care  by  per- 
son killed  at  crossing. 
Crawford  v,    Chicago   G.     W. 
Ry.  Co.  (Iowa),  628. 
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OB,0&&TNQS~-Continued. 

Reservation  of  right  to  farm 
crossing-  as  enuring-  to  grant- 
or's successors. 

Knowlton  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Conn.),  573. 

Reservation   of    right    to    farm 
crossing  in  grant  to  railroad. 
Knowlton  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Conn.),  573. 

Restoration  of  highway. 

Restoration  of  hig-hway  a  con- 
tinuing- duty. 

Speed  as  neg-lig-ence  a  question 
for  jury. 

Swack  V,   New  York,  L.  E.  & 
W.  R.  Co.  (N.  Y.),  609. 

CUSTOMS. 

See  Judicial  Notice. 

DAMAGES. 

See  Eminent  Domain, 

Action  by  passenger  for  wrong- 
ful ejection. 

Spink  V,  Louisville  &  N.  R.  Co. 
(Ky.),  86. 
Consequential  damages  for  inju- 
ries caused  by  chang-e  of  grade 
of  crossing-  by  order  of  railroad 
commissioners. 

New    Haven    Steam   Sawmill 
Co.   et  al,   V.    City  of  New 
Haven  et  al.  (Conn.),  588. 
Damages    for  personal  injuries 
as  part  of  cost  of  maintenance. 
Louisville  &  N.  R.  Co.  v,  Ches- 
apeake &  O.   R.   Co.   et  al, 
(Ky.),  539. 
Distribution    of,    in    action    for 
wrongful  death. 
Norfolk    &    W.    Ry.     Co.     v, 
Stevens  (Va.),  468. 
Implied    malice    in    ejection    of 
passenger   as  g-round   for  ex- 
emplary damages. 
Cowen  et  al.  v.  Winters  (C.  C. 
A.),  107. 

Mental  suffering. 
Norfolk   &  W.  R.  Co.  v.  Mar- 
pole  (Va.),  291. 

Pleading  in    action    to    recover 
damag-es  for  wrong-ful  death. 
Norfolk  &  W.  Ry.  Co.  v.  Ste- 
vens (Va.),  468. 


jyAMAOBB— Continued. 

Recovery  for  inconvenience  to 
passeng-er  who  voluntarily 
returns  to  his  destination  on  a 
freight  train  after  having-  been 
carried  beyond  it. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Power  (Ark.),  1. 
Recovery  in  action  by  adminis- 
tratrix for  personal  injuries  to 
deceased. 

McCafferty  v.  Pennsylvania  R. 
Co.  (Pa.),  122. 
Remittitur. 
Baxter  v.  Chicagro&  N.  W.  Ry. 
Co.  (Wis.),  476. 
Rig-ht  of  purchaser  at  foreclosure 
sale  for  damag-es  to  land  from 
construction  of  railroad. 
St.  Louis,  K.  &  S.  W.  R.  Co. 
V.  Nyce  (Kan.),  798. 
Value  of  child's  services  is  ques- 
tion for  jury. 

Crawford  v.  Southern  'Ry.  Co. 
(Ga.),  829. 

DEATH  BY  WRONGFUIj  AOT  . 

Enforcement  of  foreig-n  statute, 
in  action  for. 

Nicholas  v.  Burling^ton,  C.  R. 
&  N.  Ry.  Co.  (Minn.),  341. 

DBFBOTIVB  APPLIANOBS. 
See  Master  and  Servant. 

DBMXJRBBBS. 

See  Pleading. 

Effect  of  demurrer  to  special 
plea  in  which  contract  is  set 
up  as  defense  on  admissibility 
of  contract  under  g-eneral 
issue. 

Blank  v.  Illinois  Cent.  R.  Co. 
(111.),  6. 

BJBOTION. 

See  Carriers  of  Passengers. 

Trespassers. 

Liability  of  master  for  manner 
in  which  servant  ejected  per- 
son from  car. 

Rowell  V.  Boston  St  M.  R.  Co. 
(N.  H.),  571. 
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SMINBNT  DOMAIN. 

Damages. 

Consequential  damages  for 
street  crossing  railroad. 
Morris  &  E.  R.  Co.  v.  City  of 
Orange  (N.  J.),  631. 
Cost  of  gates,  signboards,  etc., 
where  street  is  laid  across 
railroad. 

Morris  &  E.  R.  Co.  v.  City  of 
Orange  (N.  J.).  631. 
Measure  of. 
Orleans  &  J.    Ry.    Co.     v, 
Jefferson  &  L.  P.  Ry.  Co. 
(La.),  699. 
Street  crossing  railroad. 
Morris  &  E.  R.  Co.  ei  al.  v. 
City  of  Orange  (N.  J.),  631. 
Right  of  street  railway  to  cross 
railroad. 

Williams  Val.  R.  Co.  v,  Lykens 
&  W.  Val.  St.  Ry.  Co.  (Pa.), 
718. 

Whether    property    of    railroad 
company  subject  to. 
Orleans  &  J.  Ry.  Co.  v.  Jeffer- 
son &  L.  P.  Ry.  Co.   (La.), 
699. 

EQUITY. 

See  Jurisdiction, 
Nuisances. 

BRBOR. 

Harmless  error. 

Chicago  G.  W.  Ry.  Co.  v. 
Price  (C.  C.  A.),  324. 

Hunter  et  al,  v,  Montana  Cent. 
Ry.  Co.  (Mont.),  615. 

Norfolk  &  W.  R.  Co.  v.  Mar- 
pole  (Va.),  291. 

ESTOPPEL. 

City  of  Charlottesville  v.  South- 
em  Ry.  Co.  et  al,  (Va.),  600. 

Denying  corporate  existence. 
Petty  V,  Brunswick  &  W.  Ry. 
Co.  (Ga.),  840. 

EVIDBNOB. 

Admissibility. 
Blank  v,  Illinois  Cent.    R.   Co. 

(111.),  6. 
Norfolk    &    W.    Ry.    Co.    v. 
Reeves  et  al,  (Va.),  166. 


EVTOBNOE—  Continued, 

Admissibility  of  evidence  of 
servant's  knowledge  of  prox- 
imity of  cattle  chute. 
Keist  V,  Chicago  G.  W.  Ry. 
Co.  (Iowa),  297. 
Admission  of  rebutting  testi- 
mony. 

•Chicago  G.  W.  R.  Co.  v.  Price 
(C.  C.  A.),  324. 
Annuity  tables. 
Kerrigan  v,  Pennsylvania  R. 
Co.  (Pa.),  835. 
Carlisle  life  tables. 
Kerrigan  v.   Pennsylvania  R. 
Co.  (Pa.),  835. 
Conversation  of  parties    in    in- 
terest as  part  of  res  gestae. 
Slavens  v.  Northern   Pac.  Ry. 
Co.  (C.  C.  A.),  40. 
Cumulative  evidence. 
Chicago  G.  W.  Ry.  Co.  v.  Price 
(C.  C.  A.),  324. 
Effect    of   demurrer    to    special 
pleas  in  which  a  contract  is  set 
up  as  a  defense  on  the  admis- 
sibility of  the  contract  under 
the  general  issue. 
Blank  v,  Illinois  Cent.  R.  Co. 
(111.),  6. 
Evidence  as  to  cost  of  medical 
services  in  action  for  personal 
injuries. 

Robertson   v.   Wabash   R.  Co. 
(Mo.),  16. 
Evidence  in  action  by  passenger 
to  recover    for   being   carried 
beyond  destination. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V,  Power  (Ark.),  1. 
Evidence  in  action  by  passenger 
for  wrongful  ejection. 
Spink  V,  Louisville  &  N.   R. 
Co.  (Ky.),  86. 

Evidence  of  physical  condition 
of  decedent's  mother,  in  action 
for  wrongful  death. 
Norfolk  &  W.  Ry.  Co.  v,  Stev- 
ens (Va.),  468. 

Error. 

Hunter  et  al,  v,  Montana  Cent. 
Ry.  Co.  (Mont.),  615. 

Expert  evidence — when  inadmis- 
sible. 

Baxter  v,  Chicag6  &  N.  W.  Ry. 
Co.  (Wis.),  476. 
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BVIDBNOB—  Continued, 

Hearsay  evidence. 
Norfolk    &     W.     Ry.     Co.    v. 
Reeves  (Va.),  166. 
Instructions  as  to  weig"ht  of. 
Atlanta,  K.  &  N.   Ry.   Co.  v, 
Durham  et  ux.  (Ga.),  606. 
Life  tables. 
Kerrig-an   v,  Pennsylvania  R. 
Co.   (Pa.),  835. 
Market  quotations. 
Norfolk     &     W.     Ry.    Co.    v. 
Reeves  (Va.),  166. 
Master*s  knowledge  of  defects. 
Baxter  r.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.),  476. 
New  trial. 
Petty  r.  Brunswick  &  W.  Ry. 
Co.  (Ga.),840. 

Opinion  Evidence. 

Chicago  G.    W.    Ry.   Co.   v. 
Price  (C.  C.  A.),  324. 
Hypothetical  questions. 
Baxter  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  476. 
Nonexperts. 
Handley    v.    Missouri     Pac. 
Ry.  Co.  (Kan.),  674. 
Value  of. 
Baxter  v.  Chicago  &  N.  W. 
Ry.  Co.  (Wis.),  476. 
Who  competent  to  give. 
Baxter  v.  Chicago  &   N.  W. 
Ry.  Co.  (Wis.),  477. 
Photog-raphs  as. 
Baxter  v,  Chicago  &  N.  W.  Ry. 
Co.  (Wis.),  476. 
Privileged  communication. 

Keist   V.   Chicago  G.    W.   Ry. 
Co.  (Iowa),  297. 
Sufficiency. 
Southern    Rj'.    Co.    v.    Myers 
(Ga.),  672. 
Sufficiency   of,   to  show  license 
to  pile  wood  on  railroad  land. 
Boston   Excelsior  Co.   v.  Ban- 
gor &  A.  R.  Co.  (Me.),  654. 
Traffic  agreements. 
Post     2/.     Southern     Ry.     Co. 
(Tenn.),201. 

EXCEPTIONS. 
See  Instructions, 

EXPERT  EVIDENCE. 

See  Evidence. 


FEDERAL  COURTS. 

Effect  of  decision  of  state  court 
as  to  state  statute. 
Hartford  Fire  Ins.  Co.  v,  Chi- 
cago,   M.   &   St.   P.   R.   Co. 
(U.  S.),  779. 
Following    state   decisions  con- 
struing- state  statutes. 
TuUis  V,   Lake  Erie  &  W.  R. 
Co.  (U.  S.),  462. 
Following  state  decisions. 

Missouri,  K.   A   T.  Ry.  Co.  v. 
McCann  etal,  (U.  S.),  185. 
Pleading"  and  proving  absence  of 
contributory  neglig-ence,  in. 
Chicago    G.    W.    Ry.    Co.    v^ 
Price  (C.  C.  A.),  324. 

FELLOW  SERVANTS. 

Brakeman  of  freight  train  act- 
ing as   switchman   and  engi- 
neer of  passenger  train. 
Swisher  v,   Illinois    Cent.    R. 
Co.  (111.),  421. 

Bridge  repairer  and  trainmen. 
Tomlinson  v,  Chicag^o,  B.  &  Q. 

Concurring  neglig-ence  of  master 
and. 
Kansas  City,  Ft.   S.   A  M.  R. 

Co.  V,  Becker  (Ark.),  348. 
Pool    V,    Southern    Pac.    Co. 
(Utah),  551. 
Conductor  acting  as  brakeman 
and  eng-ineer  are. 
Linck*s  Adm'r  v.  Louisville  & 
N.  R.  Co.  (Ky.),  831. 
Conductor  and  engineer. 

Linck's  Adm'r  v.  Louisville  & 
N.  R.  Co.  (Ky.),  831. 
Conductor     and     brakeman    of 
freight  train  as. 
New  England  R.  Co.  v.  R.  T. 
Conroy,  Adm'r,  (U.  S.),  380. 
Conductor  and  section  hand. 
Slavens  v.  Northern  Pac.  Ry. 
Co.  (C.  C.  A.),  406. 

Constitutionality  of  statute  mak- 
ing railroad  liable  for  negli- 
g-ence  of  fellow  servant. 
Tullisz/.  Lake  Erie  &  W.  R. 
Co.  (U.  S.),  462. 
Liability  of  master  for  negli- 
gence of. 

Swisher  v.   Illinois    Cent.   R» 
Co.  (111.),  421. 
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FELLOW  SERVANTS— Cbif/'^. 

Neg-ligence  of,  in  inspectiug-  car 
is  risk  assumed  by  servant. 
Chesapeake    &    O.    R.  Co.   v. 
Hennessey  (C.  C.  A.),  515. 
Switchman  and  fireman. 
St.  Louis,  I.   M.  &  S.  Ry.  Co. 
V,  Brown  (Ark.),  440. 

Vice  Principals. 

Foreman  of  switch  crew  is. 
St.   Louis,   I.   M.   &  S.   Ry. 
Co.   V,  Tuohey  (Ark.),  453. 
Who  are. 
Kansas  City,   Ft.   S.  &  M.  R. 
Co.  V.  Becker  (Ark.),  348. 
Workman  in  car  shops  and  fore- 
man of  switch  crew  are  not. 
Pool    V,    Southern    Pac.    Co. 
(Utah),  551. 

FIRES. 

See  Catriers  of  Freight, 

Contributory  negligence. 
Boston   Excelsior  Co.  v,  Ban- 
gor &  A.  R.  Co.  (Me.),  655. 
Effect     of    contributory     negli- 
gence under  statute  creating 
absolute  liability. 
Boston  Excelsior  Co.   v,  Ban- 
gor &  A.  R.  Co.  (Me.),  654. 
Liability  of  company  for  loss  by 
fire  of  wood  piled  by  licensee 
on  company's  land. 
Boston    Excelsior  Co.  v.  Ban- 
gor &  A.  R.  Co.  (Me.),  654. 
Proximate  cause. 
Boston   Excelsior  Co.  v,  Ban- 
gor &  A.  R.  Co.  (Me.),  654. 
Hoffman  v.  King  et  aL  (N.  Y.), 
764. 
Sufficiency  of  evidence. 
Southern   Ry.    Co.    v,    Mj'ers 
(Ga.),  672. 

FOREIGN  OARS. 

Inspection  of. 
St.  Louis,  I.   M.  &   S.  Ry.  Co. 
V,  Brown  (Ark.),  440. 

FRIGHTENING  HORSES. 

Failure  to  comply  with  statutory 
requirements  as  to  crossings. 
Atlanta,   K.  &  N.  Ry.   Co.   v, 
Durham  et  ux,  (Ga.),  606. 

16  (N  s)  A  &  E  R  Cas— 55 


FRIGHTENING    HORSES  — 
Continued, 

Wanton  and   willful  negligence. 
Brendle   v,  Spencer  et  cu,    (N. 
Car.),  722. 

FORECLOSURE. 
See  Mortgages, 

GRADE  CROSSINGS. 

See  Crossings, 

HACKMEN. 

See  Stations  and  Depots, 

HIGHWAYS. 

See  Crossings, 

HYPOTHETICAL  QUES- 
TIONS. 

See  Evidence, 

IMPROVEMENTS. 

Fixtures. 
St.  Louis,  K.  &  S.  W.  R.  Co.  v, 

Nyce  (Kan.),  798. 

INDEPENDENT  CONTRACT- 
ORS. 

Liability  of  master  for  negli- 
gence of. 

Norfolk    &    W.     Ry.     Co.    v, 
Stevens  (Va.),  468. 

INJUNCTION. 

Enjoining  obstruction  of  stream 
which  has  been  brought  about 
by  natural  causes. 
Harrelson  v,  Kansas  City  &  A. 
R.  Co.  (Mo.),  848. 

Injunction  to  prevent  railway 
company  from  granting  spe- 
cial privileges  to  local  carriers 
of  baggage. 

Kates  V.  Atlanta  B.   &  C.   Co. 
(Ga.),  140. 

Mandatory  injunction  to  allow 
shipper  to  select  connecting 
carrier. 

Post  et  at,  V,  Southern  Ky.  Co. 
(Tenn.),  201. 

INSPECTION. 

See  Foreign  Cars, 
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INTEBSTATB  COMMERCE. 

Constitutionality  of  statute  re- 
quiring trains  to  stop  at  sta- 
tions. 

Lake  Shore  &  M.  S.  Ry.  Co.  v. 
State  of  Ohio  ex  rel,  Law- 
rence (U.  S.),  26. 
Order  of  railroad  commissioners 
requiring*  terminal  company  to 
furnish   facilities    to  railroad 
engaged    in     interstate    com- 
merce and  fixing  rates  is  not 
regulation  of. 

State    ex   reL    Lamar,    Atty. 
Gen.,  V,  Jacksonville  Term. 
Co.  (Fla.),  727. 
State  statute  as  regulation  of. 
Missouri,  K.  &  T.  Ry.  Co.  v, 
McCann  et  aL  (U.  S.),  185. 

INSTRUCTIONS. 

Atlanta,  K.   &  N.  Ry.   Co.  v, 
Durham  et  ux,  (Ga.),  606. 
Burden  of  proving  negligence. 

Hale  V,  New  York  &  N.  E.  R. 
Co.  (Mass.),  535. 
Exceptions  to. 

Pool    r.     Southern    Pac.    Co. 
(Utah),  551. 

Florida  Cent.  &  P.  R.   Co.  v, 
Lucas  (Ga.),  818. 

Kansas  City,  Ft.  S.  A  M.  R. 
Co.  r.  Becker  (Ark.),  348. 

Norfolk  &  W.  R.  Co.  v.  Mar- 
pole  (Va.),291. 

Norfolk  &  W.  Ry.  Co.  v.  Reeves 
(Va.),  166. 

Norfolk  &  W.  Ry.  Co.  v.  Stev- 
ens (Va.),  468. 
Proximate  cause. 

Baxter  v.  Chicago  &  N.  W.  Ry. 
Co.  (Wis.),  476. 

Robertson    v.   Wabash  R.  Co. 
(Mo.),  16. 
Special  verdict. 

Baxter  v,  Chicago  &  N.  W.  Ry. 
Co.  (Wis.),  476. 
Weight  of  testimony. 

Atlanta,   K.   &  N.   Ry.  Co.  v, 
Durham  et  ux.  (Ga.),  606. 

INTOXICATING  LIQUORS. 
See  Carriers  of  Freight. 

JUDICIAL  NOTICE. 

Customs. 
McKibbin  etal,  v.  Great  North- 
ern Ry.  Co.  (Minn.),  155. 


JUDICIAL  NOnCB—Ofi/'i/. 

Federal  statutes. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  ?'. 
Brown  (Ark.),  440. 
Opening  of  railroad. 
Knowlton  v.  New  York,  N.  H. 
&  H.  R.  Co.  (Conn.),  573. 

JURISDICTION. 

Equity  has  no  jurisdiction  of 
combinations  between  carriers 
of  freight. 

Post  et  at.  V,  Southern  Ry.  Co. 
(Tenn.),  201. 

LACHES. 

See  Licenses. 

LEASES. 

Lease  of  land  on  its  right  of  way 
by  railroad  company  not  af- 
fected by  the  fact  that  it  is  a 
common  carrier. 
Hartford  Fire  Ins,  Co.  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (U. 
S.),779. 

LEX  LOCI. 
See  Actions. 

LICENSES. 

Laches  in  revocation. 

Harrelson  v.   Kansas  City    & 
A.  R.  Co.  (Mo.),  848. 

LICENSEES. 

Liability  of  company  for  injury 
to  licensee. 

Lingenfelter    v.   Baltimore   & 
O.  S.  W.  Ry.  Co.  (Ind.),  690. 

LIFE  TABLES. 
See  Evidence, 

LIMITATION  OP  ACTIONS. 
See  Actions. 

LOOKOUTS. 

See  Carriers  of  Passengers. 

MANDAMUS. 

Enforcement  of  order  of  railroad 

commissioners. 

State    ex    rel.    Lamar,   Atty. 

Gen.,  V.  Jacksonville  Term. 

Co.  (Fla.),  727. 

Mandamus  to  terminal  company 

to  compel  observance  of  regu- 
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MAXJDAynjQ— Continued. 

lation  of  railroad  commission- 
ers. 

State  ex  reL  Lamar,  Atty. 
Gen.,  V,  Jacksonville  Term. 
Co.  (Fla.),727. 
Relators. 
State  ex  reL  Lamar  v,  Jack- 
sonville Term.  Co.  (Fla.), 
727. 

MA8TBB  AND  SBRVANT. 

See  Fellow  Servants. 

Appliances. 
Pool    V.     Southern    Pac.   Co. 
(Utah),  551. 

Assumption  of  Risk. 

Burden  of  proof. 
Bumham  v.   Concord  &  M. 
R.  R.  (N.  H.),  320. 
Chute  near  track. 

Phelps  V.  Chicago  &   W.  M. 
Ry.  Co.   (Mich.),  302. 
Coal  bin  near  track. 
Pahlan  v.  Detroit,  G.  H.  & 
M.  Ry.  Co.  (Mich.),  309. 
Conductor    does    not    assume 
risk  of  defective  roadbed. 
Chicago  G.   W.    Ry.   Co.   v. 
Price  (C.  C.  A.),  324. 
Danger  from  cattle  chute  near 
track. 

Keist  V.   Chicago  G.  W.  Ry. 
Co.  (Iowa),  297. 
Defective  appliances. 
Box   V.   Chicago,   R.   I.  &  P. 
Ry.  Co.  (Iowa),  527. 
Handling  deifective  cars. 
Chesapeake  &  O.  R.   Co.   v. 
Hennessey  (C.  C.  A.),  515. 
Insufficient     space      between 
tracks. 

Voorhees  v.   Lake  Shore  & 
M.  S.  Ry.  Co.  (Pa.),  316. 
Negligence  of  fellow  servant 
in  inspection  of  cars. 
Chesapeake  &   O.  R.   Co.  v. 
Hennessey  (C.  C.  A.),  515. 
Risks  assumed. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Tuohey  (Ark.),  453. 
Servant  does  not  assume  risk 
of    injury     from    failure  to 
inspect  foreign  car. 
St.  Louis,  I.  M.  &  S.  Ry.  Co. 
V.  Brown  (Ark.),  440. 


MASTER    AND    SERVANT— 
Continued. 

Servant  injured  while  shovel- 
ing coal  by  fall  of  coal. 
Casey  v.   Grand  Trunk  Ry. 
Co.  (N.  H.),  361. 
Telegraph  poles  near  track. 
Potter  V.  Detroit,  G.  H.  &  M. 
Ry.  Co.  (Mich.),  264. 
Unblocked  frogs. 
Gillin  V.  Patten  &  S.  R.  Co. 
(Me.),  508. 
What  risks  are  assumed. 
Slavens    v.    Northern    Pac. 
Ry.  Co.  (C.  C.  A.),  406. 
Whether  servant  assumes  risk 
of  telegraph  poles  near  track 
is  for  jury. 

Potter  V.  Detroit,  G.  H.  &  M. 
Ry.  Co.  (Mich.),  264. 
Authority    of  conductor  to  em- 
ploy physician. 

Adams  et  al.  v.  Southern  Ry. 
Co.  (N.  Car.),  369. 

Bridges. 

Contributory  negligence  of  ser- 
V  a  n  t  in  failing  to  guard 
against  danger  from  over- 
head bridge. 

Norfolk  &  W.  R.    Co.   v.  Mar- 
pole  (Va.),291. 
Care  required  in    inspection   of 

boilers. 

Baxter  v.  Chicago    &  N.   W. 
Ry.  Co.  (Wis.),  476. 
Concurring  negligence  of  master 

and  fellow  servant. 

Kansas  City,  Ft.  S.  &  M.  R. 
Co.  V.  Becker  (Ark.),  348. 

Pool  V.    Southern    Pac.     Co. 
(Utah),  551. 
Contract  between    railway  and 

express   company    exempting 

former  from  liability  for  injury 

to  express  company's  employee 

valid. 

Blank  v.  Illinois  Cent.  R.  Co. 
(111.),  6. 

Defective  Appliances. 

Box  V.  Chicago,  R.   I.   &   P. 
Ry.  Co.  (Iowa),  527. 

L/iability  of  master. 
Port  Blakely    Mill     Co.    v. 
Garrett  et  al.  (C.  C.   A.), 
363. 
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MASTER    AND    SERVANT— 
Continued, 

Master's  knowledg'e  of. 
Baxter  v,  Chicagro  &  N.  W. 
Ry.  Co.  (Wis.),  476. 
Implied  notice  of  dang-er  to  ser- 
vant handling  car   on   repair 
track. 

Chesapeake  &    O.   R.     Co.    v, 
Hennessey  (C.  C.  A.),  515. 
Injury  to  servant  jumping"  from 
moving  car  to  escape  danger. 
St.  Ivouis,  I.  M.   &  S.  Ry.   Co. 
z/.  Tuohey  (Ark.),  453. 
Joint  liability  of  railroads  jointly 
using  road  for  injury   to   ser- 
vant. 

L/Ouisville    &  N.     R.     Co.     v. 
Chesapeake  &  O.   R.   Co.  ef 
al,  (Ky.),  539. 
Liabilit3'  of  master  for   acts  of 
servant. 

Rowell  V,  Boston  &  M.    R.  Co. 
(N.  H.),571. 
Liability  of  master  for  injury  to 
servant  while  riding  to  dinner 
on  hand-car. 

Benson  v.  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.  (Minn.),  546. 
Liability  of  master  for  manner 
of  ejection  of  person  from  car. 
Rowell  V,  Boston  &  M.  R.  Co. 
(N.  H.),  571. 
Liability   of  master   for    negli- 
gence   of      independent    con- 
tractor. 

Norfolk    &     W.     Ry.    Co.     v, 
Stevens  (Va.),  468. 
Liability  of  master  for  personal 
injury  caused  by  unauthorized 
act  of  servant. 

Wilson  et  al.  v.   Pennsylvania 
R.  Co.  (N.  J.i,835. 
Non-assignable  duties. 
Pool   V.     Southern     Pac.     Co. 
(Utah),  551. 

Obstructions  near  Track. 

Admissibility  of  evidence    of 
servant's  knowledge  of  prox- 
imity of  cattle  chute. 
Keist  V.  Chicago  G.  W.    Ry. 
Co.  (Iowa),  297. 
Assumption  of  risk  of  injury 
from  chute  near  track. 
Phelps  V,   Chicago  &  W.  M. 
Ry.  Co.   (Mich.),  302. 


MASTER    AND    SERVANT- 
Continued, 

Cattle  chutes  as  negligence. 
Keist  V.  Chicago  G.  W.   Ry. 
Co.  (Iowa),  297. 
Coal  bin. 

Pahlan  v,  Detroit,  G.    H.    & 
M.Ry.  Co.  (Mich.), 309. 
Insufficient      space      between 
sidings. 

Voorhees  7'.   Lake  Shore  & 

M.  S.  Ry.  Co.  (Pa.),  316. 

Liability  for  injury  to  servant 

caused    by     his    stumbling 

over  an  obstruction  on  track 

of  which  he  had  not  notice. 

Linck's  Adm'r  v,  Louisville 

&N.  R.  Co.  (Ky.),831. 

Location  of  telegraph  poles  as 

negligence. 
Potter  V.  Detroit,  G.   H.  &  M. 
•     Ry.  Co.  (Mich.),  266. 
Waiver  by  servant  of  master's 
negligence. 

Keist  V.  Chicago  G.  W.  Ry. 
Co.  (Iowa),  297. 

Release. 

Consideration. 

Potter  V.   Detroit,   G.  H.  A 
M.  Ry.  Co.  (Mich.),  264. 
Effect  of  acceptance  by  servant 
of  benefits. 

Petty    V,  Brunswick    &   W. 
Ry.  Co.  (Ga.),  840. 
Mutuality. 
Petty    V,   Brunswick    &   W. 
Ry.  Co.  (Ga.),  840. 
Release  of  master  from  liabil- 
ity in  consideration  of  bene- 
fits   not   contrary   to   public 

policv. 

Petty  V,  Brunswick  &  W.  Rv. 
Co.  (Ga.),840. 
Roadbed  need  not  be  maintained 
perfectly    ballasted     for     ser- 
vants. 

Kerrigan   v.  Pennsylvania  R. 
Co.   (Pa.),  835. 
Rules,  duty  of  master  to  make. 
Pool    V.    Southern     Pac.    Co. 
(Utah),  551. 
Safe  place  to  work. 
Nicholas  v,  Burlington,  C.  R. 

&  N.  Ry.  Co.  (Minn.),  341. 
Pahlan  v,  Detroit,  G.  H.  A  M. 
Ry.  Co.  (Mich.),  309. 
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MASTER    AND    SERVANT— 
Continued, 

Safe  place  to  work — failure  to 
furnish  for  car  repairer. 
Pool  V,  Southern  Pac.  Co. 
(Utah),  551. 
Safe  place  to  work,  servant's 
rig-ht  to  presume  that  master 
has  furnished. 

Pool     V,    Southern     Pac.    Co. 
(Utah),  551. 
Servant  as  passeng-er. 
lonnone   v.  New  York,  N.    H. 
&  H.  R.  Co.  (R.  I.),  359. 

MEDIO AL  SERVI0E3. 

Authority  of   conductor  to  em- 
ploy physician. 

Adams  et  at.  v.  Southern  Ry. 
Co.  (N.  Car.),  369. 
Evidence  as  to  cost  of,  in  action 
for  personal  injuries. 
Robertson   v,    Wabash   R.  Co. 
(Mo.),  16. 

MENTAL  SUFFERING. 
See  Damages. 

MORTALITY  TABLES. 
See  Evidence. 

MORTQAGES. 

Rights    of    purchaser    at    fore- 
closure sale. 

St.   Louis,  K.   &  S.    W.  R.  Co. 
V.  Nyce  (Kan.),  798. 

NEGLIGENCE. 

Burden  of  proof. 

Burr   V,  Pennsylvania   R.   Co. 
(N.  J.),  162. 
Cattle  chutes  near  track. 

Keist  V.   Chicago  G.   W.    Ry. 
Co.  (Iowa),  297. 
Concurring  negligence  of  master 
and  fellow  servant. 
Kansas  City,  Ft.   S.    &  M.  R. 
Co.  V,  Becker  (Ark.),  348. 
Frightening  horses. 
Brendle   v,   Spencer  et  aL  (N. 
Car.),  722. 
Instructions    as    to    burden    of 
proving. 

Hale  V,  New  York  &  N.  E.  R. 
Co.  (Mass.),  535. 


NBGLIGBNOB— G7«//«tti?^. 

Liabilitj'  of  master  for  negli- 
gence of  fellow  servant. 
Swisher  v.  Illinois  Cent.  R. 
Co.  (111.),  421. 
Liability  of  master  for  negli- 
g"ence  of  independent  con- 
tractor. 

Norfolk  &  W.   Ry.  Co.  v.  Stev- 
ens (Va.),  468. 
Pleading. 
Crawford  v.  Southern  Ry.  Co. 

(Ga.),829. 
San  Antonio  &  A.  P.  Ry.  Co. 
V.  De  Ham  (Tex.),  843. 
Presumption   of,  from   injury  to 
passenger. 

McCafferty    v.    Pennsylvania 
R.  Co.  (Pa.),  122. 
Presumption  of  -instructions. 
Norfolk    &    W.     Ry.    Co.     v. 
Reeves  (Va.),  166. 
Question  for  jury. 
McCaflferty     v.'  Pennsylvania 
R.  Co.  (Pa.),  122. 
When  a  question  of  law. 
Pool    V,     Southern    Pac.    Co. 
(Utah),  551. 

NOTICE. 

See  Master  and  Servant. 

Notice  of    claim   for    injury   to 
stock. 

Norfolk    &     W.     Ry.     Co.     v. 
Reeves  (Va.),  166. 

NUISANOES. 

Equitable  relief  against  continu- 
ing nuisance. 

Harrelson  v.  Kansas  Citj'  &  A. 
R.  Co.  (Mo.),  848. 

OPINION  EVIDENCE. 

See  Evidence. 

OVERHEAD  BRIDGES. 
See  Bridges. 

PHOTOGRAPHS. 

See  Evidence. 

PLEADING. 

Action  to  recover  for  wrongful 
death. 

Norfolk    Si    W.     Ry.    Co.    v. 
Stevens  (Va.),  468. 
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Contributory  negligence. 

Illinois   Cent.    R.  Co.  v.  Nail 
(Ky.),828. 
Demurrer  to  alternative  pleas. 
Linck's  Adm*r  v.  Louisville  & 
N.  R.  Co.  (Ky.),831. 
Immaterial  variance. 
Potter  V.  Detroit,  G.  H.  &  M. 
Ry.  Co.  (Mich.),  264. 
Negligence. 
Crawford  v.  Southern  Rj'.  Co. 

(Ga.),  829. 
San  Antonio  &  A.  P.   Ry.  Co. 
V.  De  Ham  (Tex.),  843. 
Pleading  absence  of  contributory 
negligence  in  federal  courts. 
Chicago    G.    W.     Ry.    Co.    v. 
Price  (C.  C.  A.),  324. 
Statute  of  limitations  as  affected 
by  amendment  to. 
Box  V.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Iowa),  527. 

PLATFORMS. 
See  Stations  and  Depots. 

PRESUMPTIONS. 
See  Common  Law. 

PRIVILBGBD  OOMMUNIOA- 
TION. 

See  Evidence, 

PROOBSS. 
See  Actions. 

PROXIMATB  CAUSE. 

Definition. 

Chicago    G.    W.     Ry.    Co.    v. 
Price  (C.  C.  A.),  324. 
Fires. 
Boston  Excelsior  Co.  v.  Bangor 

&  A.  R.  Co.  (Me.),  654. 
Hoffman  v.  King  et  at.  (N.  Y.), 
764. 
Question  for  jury. 
Chicago    G.    W.    Ry.    Co.    v. 

Price  (C.  C.  A.),  324. 
McCafFerty    v.     Pennsylvania 
R.  Co.  (Pa.),  122. 

Sufficiency  of  instruction. 
Baxter  v.    Chicago  &   N.    W. 
Ry.  Co.  (Wis.),  476. 


PUBLIC  POLICY. 

Controlled  by  state  laws. 
Hartford  Fire  Ins.   Co.  v.  Chi- 
cago,  M.   &   St.    P.   R.  Co. 

(U.  S.),779. 

RAILROADS. 

See  Leases, 

Damages   for  personal    injuries 
as  part  of  cost  of  maintenance. 
.  Louisville  &  N.  R.  Co.  v.  Ches- 
apeake &  O.   R.   Co.  et  at. 
(Ky.),539. 
Grant  of  special  privileges. 
Kates  V.  Atlanta  B.  &  C.   Co. 
(Ga.),  140. 
Land  acquired  for  railroad  pur- 
poses is  for  a  public  use. 
Hannibal  &  St.   J.   R.  Co.   v, 
Totman  (Mo.),  695. 
Railroads  as  public  agencies. 
St.  Louis,   K.  &   S.  W.   R.  Co. 
V.  Nyce  (Kan.),  798. 

RAILROAD    COMMISSION- 
BRS. 

See  Mandamus. 

State  ex    ret.    Lamar,    Atty. 

Gen.,   V.  Jacksonville  Term. 

Co.  (Fla.),  727. 
Authority  as  to  interstate  lines. 
State    ex  ret.   Lamar,    Atty. 

Gen.,   V.  Jacksonville  Term. 

Co.  (Fla.),  727. 
Authority  in  fixing  rates. 

State    ex    ret.    Lamar,    Atty. 

Gen.,   V.  Jacksonville  Term. 

Co.  (Fla.),  727. 
Mandamus  to  terminal  company 
to  admit  railroad  to  benefit  of 
station. 
State    ex    ret.    Lamar,    Atty. 

Gen.,  V.  Jacksonville  Term. 

Co.  (Fla.),  727. 
Order  fixing  rates. 
State    ex    ret.    Lamar,    Atty. 

Gen.,  V.  Jacksonville  Term. 

Co.  (Fla.),  727. 

RATBS. 

See  Raitroad  Commissioners. 

RBBATBS. 

See  Carriers  of  Freight. 
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BBLBASE. 

See  Master  and  Servant, 

BBMITTITXJR. 

See  Damages. 

BES  GBSTiB. 
See  Evidence, 

RIGHT  OP  WAY. 

Consequential    injuries   from 
grant  of. 

Harrelson  v.  Kansas  City  &  A. 
R.  Co.  (Mo.),  848. 

BULES. 

See  Master  and  Servant. 

SERVICE  OF  PROCESS. 
See  Actions. 

SIGNALS. 

See  Crossings. 

•  SPECIAL  VERDICTS. 
See  Trial. 

SPEED. 

See  Crossings. 

STATIONS  AND  DEPOTS. 

Care  required   as  to    passenger 
platforms. 

Robertson  v.  Wabash   R.   Co. 
(Mo,),  16. 
Defective  platform. 
Robertson  v.   Wabash   R.  Co. 

(Mo.),  16. 
Wilkes  V.  Western  &  A.  R.  Co. 
(Ga.),  826. 
Grants  of   special   privileges  to 
local  carriers  of  baggage. 
Kates  V.  Atlanta  B.  &  C.  Co. 
(Ga.),  140. 

Hackmen. 

Exclusive  privileges  to. 
Godbout  V.  St.   Paul  Union 
Depot  Co.  (Minn.),  821. 
Right  to  enter  depot. 
Godbout  V.  St.  Paul   Union 
Depot  Co.  (Minn.),  821. 
Right  to  exclude. 

Godbout  V.  St.  Paul  Union 
Depot  Co.  (Minn.),  821. 


STATIONS     AND    DEPOTS— 
Continued. 

Right   to    solicit    business    in 
depot. 

Godbout  V.   St.  Paul  Union 

Depot  Co.  (Minn.),  821. 

Right  to  solicit  business  near 

depot. 

Godbout  V.   St.  Paul  Union 

Depot  Co.  (Minn.),  821. 

STATUTE  OP  LIMITATIONS. 
See  Actions. 

STATUTES. 

See  Constitutional  Law. 

Federal  Courts. 

Fires. 

Interstate  Commerce. 

Judicial  Notice. 

Authority    of  railroad   commis- 
sioners under. 

State    ex    rel.    Lamar,   Atty. 
Gen.,  V.  Jacksonville  Term. 
Co.  (Pla.),727. 
Constitutionality   of  statute   re- 
quiring railroads  to  transport 
shippers  of  live  stock  free  of 
charge. 

Atchison,  T.  &  S.  P.  Ry.  Co. 
V.  Campbell  (Kan.),  828. 
Constitutionality  of  statute  mak- 
ing railroads  liable  for  negli- 
gence of  fellow  servants. 
TuUis  V.  Lake  Erie  &  W.   R. 
Co.  (U.  S.),462. 
Missouri  statute  as  to  exemption 
of  land  devoted  to  public  use 
from     statute    of    limitations 
construed. 

Hannibal  &  St.   J.   R.  Co.   v. 
Totman  (Mo.),  695. 
Statute  construed. 
Godbout    V.    St.   Paul  Union 
Depot  Co.  (Minn.),  821. 
Statute    requiring     blocking  of 
frogs  construed. 
Gillin  V.   Patten   &   S.  R.  Co. 
(Me.),  508. 

STOPPAGE  IN  TRANSITU. 
See  Carriers  of  Freight. 

SURFACE  WATER. 

See  IVaters  and   Watercourses, 
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SURPRISB. 

See   Irial. 

TERMINAL  COMPANIES. 

State  ex  reL  Lamar,  Atty. 
Gen.,  V,  Jacksonville  Term. 
Co.  (Pla. ) ,  727. 

TIOKETS  AND  FARES. 

Acceptance  of  printed  condi- 
tions. 

Hanlon  v,  Illinois  Cent.  R.  Co. 
(Iowa),  101. 
Authority  of  ticket  agent. 

Hanlon  v,  Illinois  Cent.  R.  Co. 
(Iowa),  101. 
Liability  of  carrier  for  ejection 
of    passenger     given     wrong 
ticket  by  agent. 
Spink   V,    Louisville   &   N.  R. 
Co.  (Ky.),86. 
Liability  of  railway  company  on 
ticket  sold  by  agent. 
Cowen  et  al,  v.  Winters  (C.  C. 
A.),  107. 
Right  to  pay   reduced    rate    on 
train   where  ticket  office   was 
closed  on  day  on  which,  audi 
rate  was  customarily  given. 
Johnson   v,   Georgia  R.   &  B. 
Co.  (Ga.),89. 
Waiver  of  time  limitation. 
Hanlon  v,  Illinois  Cent.  R.  Co. 
(Iowa),  101. 

TRAFFIC  AGREEMENTS. 
See  Carriers  of  Freight. 

TRESPASSERS. 

Authority  of  engineer  to  eject. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v, 
Zantzinger  ei  aL  (Tex.) ,  679. 
Liability  for  injury  to  trespasser 
ordered  from  moving  car. 
Mugford  z/.   Boston  &  M.  R.  R. 
(Mass.),  684. 
Liability    of    railroad  company 
for  injury  to  trespasser  steal- 
ing a  ride. 

Handley  v,  Missouri  Pac.  Ry. 
Co.  (Kan.),  674. 

TRIAL. 

Amendment  to  pleadings — sur- 
prise as  ground  for  continu- 
ance. 


TRIAL—  Continued. 

St.  Louis,  I.  M.    A    S.  Ry.  C  . 
V,  Power  (Ark.),  1. 
Arguments  of  counsel. 
Robertson   v.   Wabash    R.  C. 

(Mo.),  16. 

Directing  verdict. 
Chicago  G.  W.  Ry.  Co.  r.  Pric- 
(C.  C.  A.),  324. 
Improper  remarks  of  judg-e. 
Florida  Cent.   &   P.  R.    Co.   : . 
Lucas  (Ga.),  818. 
Special  verdicts. 
Baxter  v.   Chicago   &    X.    W. 
Ry.  Co.  (Wis.),  476. 

When  exceptions  to  instruct  ion  a 
are  immaterial. 
Pool    V.    Southern     Pac.     Co. 

(Utah),  551. 

VARIANCE. 
See  Pleading, 

VENUE. 

See  Actions. 

VIO»  PRINCIPAL. 

See  Fellow  Servants. 

WAIVER. 

See  Tickets  and  Fares. 

Waiver  by   servant  of  master's 
neclicence. 

Keist  V.  Chicago  G.  W.  Ry.  Co. 
(Iowa),  297. 

WATERS  AND  WATER- 
COURSES. 

Enjoining  obstruction  of  stream 
which  has  been  brought  about 
by  natural  causes. 
Harrelson  v.  Kansas  City  &  A. 
R.  Co.  (Mo.),  848. 

Rights  of  lower  proprietor  where 
watercourse  has  been  ob- 
structed. 

Harrelson  v.  Kansas  City  &  A. 
R.  Co.  (Mo.),  848. 

Rights  of  upper  proprietor  where 
surface  water  has  been  ob- 
obstructed. 

Harrelson  v.  Kansas  City  &  A. 
R.  Co.  (Mo.),  848. 
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